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n  IV.  absolved  the  subjecla  of  Peler  of  Aragon 
allegiance,  and  transferred  hia  crown  to  a  prince 
but  they  did  not  cease  to  obey  their  lawliil  sover- 
I  is  the  second  instance  nhidi  the  thirteenth  cen- 
its  of  interference  on  the  part  of  the  popes  in  a 
oral  quarrel.  As  feudal  lords  of  Naples  and 
r  had  indeed  some  pretext  for  engaging  in  the 
letween  the  houses  of  Ajijou  and  Aragon,  as  veU 
contest  with  Frederic  II.  But  the  pontiffs  of  that 
ing  upon  the  system  of  Innocent  III.,  and  san- 
paat  success,  aspired  to  render  every  European 
rmslly  dependent  upon  the  see  of  Rome.  Thus 
IILf.at  the  instigation  of  some  emissaries  from 
laimed  that  monarchy  as  paramount  lord,  and  in 
lOugh  vainly,  the  sacred  panoply  of  ecclesiastica 
tcue  it  from  the  arms  of  EdwEU^  I.* 
oral  supremacy  effected  by  the  Roman  chnrch 
iver  mankind  in  the  twelfth  and  thirteenth  centn- 
ies  derived  material  support  from  the  promulga- 
:anon  Uw.  The  foundation  of  this  jurisprudence 
he  decrees  of  councils,  and  in  the  rescripts  at 
istles  of  popes  to  questions  propounded  upon 
oubts  relative  to  matters  of  discipline  and  ecclesi- 
omy.  As  the  jurisdiction  of  the  spiritual  tribu- 
led,  and  extended  to  a  variety  of  persons  and 
ecame  almost  necessary  to  establish  an  uniform 
the  regulation  of  their  decisions.  After  several 
ilations  had  appeared,  Gratian,  an  Italian  monk, 
ibout  the  year  1140  hia  Decretum,  or  general 
'  canons,  papal  epistles,  and  sentences  of  faihers, 
id  digested  into  titles  and  ch^ters,  in  imitation  of 
;ta,  which  very  little  before  had  begun  to  be 
n  with  great  diligence.*  This  work  of  Gratian, 
ems  rather  an  extraordinary  performance  for  the 
speared,  has  been  censured  for  notorious  incor- 
well  as  inconaialency,  and  especially  tor  the 
ven  in  it  to  the  ialse  decretals  of  Isidore,  and  con- 
I  the  papal  supremacy.  It  fell,  however,  short  of 
iquired  in  the  progress  of  that  usurpation.  Greg- 
used  the  five  hooks  of  Decretals  to  be  published 
1  de  Feunafort  in  1234.     These  consist  almost 
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entirely  of  rescripts  iesoed  by  the  later  popes,  especially 
Alexander  IIL,  Innocent  III.,  Honorius  III.,  and  Gregory 
himself.  They  form  the  most  essientiai  part  of  the  canoo 
law,  the  Decretum  of  Gratiaa  being  comparatively  obsolete. 
In  these  books  we  find  a  regalar  and  copious  system  of  ju« 
risprude^ce,  derived  in  a  great  measure  from  the  civil  law, 
but  with  considerable  deviation,  and  possibly  improvements 
Boniface  VIII.  added  a  sixth  part,  thence  called  the  Sext, 
itself  divided  into  five  books,  in  the  nature  qf  a  supplement 
to  the  other  five,  of  which  it  follows  the  arrangement,  and 
composed  of  decisions  promulgated  since  the  pontificate  of 
Gregory  IX-  New  constitutions  were  subjoined  by  Clement 
v.  and  John  XXIL,  under  the  name  of  Clementines  and 
Extravagantes  Johannis;  and  a  few  more  of  later  pontiffs 
are  included  in  the  body  of  canon  law,  arranged  as  a  second 
supplement  after  the  manner  of  the  Sext,  and  called  Ex- 
travagantes  Communes. 

The  study  of  this  code  became  of  course  obligatory  upon 
ecclesiastical  judges.  It  produced  a  new  class  of  legal  practi- 
tioners, or  canonists;  of  whom  a  great  number  added,  like 
their  brethren,  the  civilians,  their  illustrations  and  commenta- 
ries, for  which  the  obscurity  and  discordance  of  many  pas- 
sages, more  especially  in  the  Decretum,  gave  ample  scope. 
From  the  general  analogy  of  the  canon  law  to  that  of  Jus- 
tinian, the  two  systems  became,  in  a  remarkable  manner, 
collateral  and  mutually  intertwined,  the  tribunals  governed 
by  either  of  them*  borrowing  their  rules  of  decision  from  the 
other  in  cases  where  their  peculiar  jurisprudence  is  silent  or 
of  dubious  interpretation.^  But  the  canon  law  was  almost 
entirely  founded  upon  the  legislative  authority  of  the  pope;  the 
decretals  are  in  &ct  but  a  new  arrangement  of  the  bold  epis- 
tles of  the  most  usurping  pontiffs,  and  especially  of  Innocent 
III.,  with  titles  or  rubrics  comprehending  the  substance  of 
each  in  the  compiler's  language.  The  superiority  of  ecclesi- 
astical to  temporal  power,  or  at  least  the  absolute  indepen- 
dence of  the  former,  may  be  considered  as  a  sort  of  key-note 
which  regulates  every  passage  in  the  canon  law.'  It  is 
expressly  declared  that  subjects'  owe  no  allegiance  to  an 

1  Doek,  De  Usa  Jnrin  Cirilis.  1. 1,  o.  8.  QiuBonnqne  a  piinclpibof  In  ordlnlbof 

*  Constttatione^   princlptun  eccleiiias-  Tel  Id  occlesiasticis  rebus  decreta  ioTe- 

tiel>  constitutioDibm  non  praeminent,  nfttotiir,  nullius  anetoiitatis  Mse  mon- 

nd  obseqanQtnr.     Decretum,  distinct,  strantur.    Decretum,  disdnot.  !>6. 

10.    Stattttum  generale  laicorum  ad  ee-  ^  Domino   exoommnnicato    manente. 

eMas  ▼•!  ad  eoelMiaBtScas  personas,  Tel  subditi   fidelitatem   non  debent ;   et  si 

•ontm  bona,  in  eanun  pra^udidam  non  longo  tempore  in  e  perstiterit,  et  moui  - 

•Ktonditur.    DwnataL  1.  i.  tit.  2,  o.  10.  tos  non  pareat  ecclesias,  ab  ejus  dablto 
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exconiniunicated  lord,  if  aAer  admoai 
to  the  church.  And  the  nibrio  pre 
of  Frederic  II.'b  depoeidon  in  the  c 
that  the  pope  may  dethrone  the  emp 
These  rubrics  to  the  decretals  are 
authority  as  part  of  the  law ;  but  thej 
to  be  feirly  cited  instead  of  it,^  By  : 
prudence,  Rome  acquired  in  every  i 
of  advocates,  who,  though  many  of  th< 
with  the  usual  bigotry  of  lawyers,  def 
abuse  to  which  their  received  stanc 
sanction.* 

Neit  to  the  canon  law  I  should  n 
the  mendicant  orders  among  those  cii 
Hmdiuiit  cipally  contributed  to  the  a) 
""i*"'  By  the  acquisition,  and  in  8 

ment,  or  at  least  ostentation,  of  imm' 
monastic  orders  had  forfeited  much 
Austere  principles  as  to  the  obligatior 
were  inculcated  by  the  numerous  se 
eagerly  received  by  the  people,  alrea 
an  established  hierarchy.  No  mean! 
to  counteract  this  effect  as  the  instit 
ties  strictly  debarred  from  the  insidiou 
Upon  this  principle  were  founded  Ih 
Friars,  incapable,  by  the  rules  of  thei 
ing  estates,  and  maintained  only  by  al 
tions.  Of  these  the  two  most  celehr 
Dominic  and  8t  Francis  of  Assisi, 
authority  of  Honorius  lU.  in  1216  a 
reformera,  who  have  produced  so  exlr 

nbMlniitur.   DKntal.l.T.Ul.BT.s.lg.    De  Un  . 


Xm.,  praBiBd  tohta  nnniian  of  th«  who  i^' 

(lotHaiJoiiiwKh  Uie  text:  bntlnnoot  troni    tta 

■peak  with  certilntjr  u  to  hli  uuanlHE.  Hutnr; 

>  For  tba  «BOD  taw  I  h«»  consnlteS,  rsgalsr  c 

lMddg4  tfaa  Oorpu  Jnrii  CuDonkH,  Tin-  Umu  eta 

boRfal,    8b)rt>  dlllk  lilUnlun,    t    It.  S«   url 

"    ■       "■    0.  B.    Flmrj,  T      '      " 


D  ^t  BnclMuUqi 


tiinBoelii.  6mik, 
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mankind,  were  of  very  different  characters ;  the  one,  active 
and  ferodoos,  had  taken  a  prominent  part  in  the  crusade 
against  the  unfortunate  Albigeois,  and  was  among  the  first 
who  bore  the  terrible  name  of  inquisitor ;  while  the  other,  a 
harmless  enthusiast,  pious  and  sincere,  but  hardlj  of  sane 
mind,  was  much  rather  accessory  to  the  intellectual  than  to 
the  moral  degradation  of  his  species.  Various  other  mendi- 
cant orders  were  instituted  in  the  thirteenth  century;  but 
most  of  them  were  soon  suppressed,  and,  besides  the  two 
principal,  none  remain  but  the  Augustin  and  the  Carmelites.^ 
These  new  preachers  were  received  with  astonishing  ap- 
probation by  the  laity,  whose  religious  zeal  usually  depends 
a  good  deal  upon  their  opinion  of  sincerity  and  disinterest- 
edness in  their  pastors.  And  the  progress  of  the  Dominican 
and  Franciscan  friars  in  the  thirteenth  century  bears  a  re- 
markable analogy  to  that  of  our  £nglish  Methodists.  Not 
deviating  from  the  faith  of  the  church,  but  professing 
rather  to  teach  it  in  greater  purity,  and  to  observe  her  ordi- 
nances with  greater  regularity,  while  they  imputed  supineness 
and  corruption  to  the  secular  clergy,  they  drew  round  their 
sermons  a  multitude  of  such  listeners  as  in  all  ages  are  attract- 
ed by  similar  means.  They  practised  all  the  stratagems  of 
itinerancy,  preaching  in  public  streets,  and  administering  the 
communion  on  a  portable  altar.  Thirty  years  afler  their  in- 
stitution an  historian  complains  that  the  parish  churches  were 
deserted,  that  none  confessed  except  to  these  friars,  in  short, 
that  the  regular  discipline  was  subverted.'  This  uncontrolled 
privilege  of  performing  sacerdotal  functions,  which  their 
modem  antitypes  assume  for  themselves,  was  conceded  to  the 
mendicant  orders  by  the  favor  of  Rome.  Aware  of  the 
powerful  support  they  might  receive  in  turn,  the  pontiffs  of 
the  thirteenth  century  accumulated  benefits  upon  the  disciples 
of  Francis  and  Dominic  They  were  exempted  from  episco- 
pal authority ;  they  were  permitted  to  preach  or  hear  confes- 
sions without  leave  of  the  ordinary,*  to  accept  of  legacies, 
and  to  inter  in  their  churches.  Such  privileges  could  not  be 
granted  without  resistance  from  the  other  clergy ;  the  bishops 

1  ]fodiclm*B    Boelesiastkal   History ;  qnonbun  easna  episoopalefi  reaeirat)  epli 

Vl«inT,  SnM  Diseoun ;  CreTier,  Hlstoire  copis  ab  homine,  tcI  a  Jure,  commuDlter 

da  l*Uiilv«rsitA  de  Paiifl,  t.  i.  p.  818.  a  Dcum  tiinentlbua  episcopis  Ipsis  fta* 

s  Matt.  Paris,  p.  607.  trlba«  commfttuntur,  et  noii  presb^terU, 

*  Another   reason  Ibr  prefenini;  the  quorum  simplicittu  non  su^nt  atiit  diri 

Mki  Is  glten  by  Arohbishop  Peckham ;  grwlis.    Wilkins,  CoQcili;i,  c.  ii  p.  169 
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the  univeraitj  of  Paris  maintained  a  8trenu> 
;  but  their  relactance  served  onlj  to  protxftcl 
sion.  Boniface  VIII.  appean  to  have  peremp- 
led  the  privileges  and  immunities  of  the  meodi- 

1295.' 
iirally  to  be  expected  that  the  objecta  of  such 
ITS  would  repaj  their  benefactors  hj  a  more  than 
nuneas  and  alacritf  in  their  gervioe.  Accord- 
ninicana  and  Franciscans  vied  with  each  other 
the  papal  Bapremacjr.  Many  of  these  toonks 
nt  in  canon  lavr  and  scholastic  theology.  The 
r  of  the  schools,  Thomas  Aquinas,  whose  opin- 
inicans  eepedallj  treat  as  almost  infallible,  went 
genUed  principles  of  his  age  in  favor  of  the 
And  as  the  professors  of  those  aciencea  look 
learning  and  logic  of  the  times  to  their  own 
lardl^  possible  to  repel  their  arguments  hy  any 
ng.  But  this  partiality  of  the  new  monastic 
popes  must  chiefly  be  understood  to  apply  to 
century,  circumstances  occurring  in  the  next 
1  some  degree  a  different  complexioa  to  their 
I  re.4pect  of  the  Holy  See. 
not  overlook,  among  the  causes  that  contributi 
inion  of  the  popes,  their  prerogative  of  dispens- 
leaiastical  oi^inanceA.  The  most  remarkable 
irdse  of  this  was  aa  to  the  canonical  impedi- 
nts  of  mattimony.  Sach  strictness  as  b  pre- 
ibed  by  the  Christian  reh^on  with  respect  to 
'jj  unpalataUe  to  the  barbarous  nations.  They 
Uttle  regard ;  under  the  Merovin^an  dynasty, 
men  put  away  their  wives  at  pleasure.*  In 
ries  of  Charlemagne  we  find  evidence  of  the 
inae  of  repudiation  and  even  polygamy.*    The 


mtebt  jMribnn  anj  Bplritul  ftiDctioiii 
irilhln  ht»  dlon«»,  or        --—    ^ 

p  4S7,'«B^    lalobkdlHwa.nl^ldoUiaK 
Orfir-"  — '     -^ —     " — '—  •■-■-' 


E^t  BwlMuUqaa    to  ■notharliuiUbl.iLiid  Uwt  Uia  pop 
4,  896,  MS.    CoKln-'i    Mnglo  thohokchnrcbwhst  (bUu 
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principles  which  the  church  inculcated  were  in  appearance 
the  very  reverse  of  this  laxitj ;  yet  they  led  indirectly  to 
the  same  effect.  Marriages  were  forbidden,  not  merely  with- 
in the  limits  which  nature,  or  those  inveterate  associations 
which  we  call  nature,  have  rendered  sacred,  but  as  far  as  the 
seventh  degree  of  collateral  consanguinity,  computed  from  a 
oonunon  ancestor.^  Not  only  was  affinity,  or  relationship  by 
marriage,  put  upon  the  same  footing  as  that  by  blood,  but  a 
fentastical  connection,  called  spiritual  affinity,  was  invented  in 
order  to  prohibit  marriage  between  a  sponsor  and  godchild. 
An  union,  however  innocently  contracted,  between  parties 
thus  circnmstanced,  might  at  any  time  be  dissolved,  and  their 
subsequent  cohabitation  forbidden  ;  though  their  children,  I 
believe,  in  cases  where  there  had  been  no  knowledge  of  the 
impediment,  were  not  illegitimate.  One  readily  apprehends 
the  facilities  of  abuse  to  which  all  this  led ;  and  history  is  full 
of  dissolutions  of  marriage,  obtained  by  fickle  passion  or  cold- 
hearted  ambition,  to  which  the  church  has  not  scrupled  to 
pander  on  some  suggestion  of  relationship.  It  is  so  difficult 
to  conceive,  I  do  not  say  any  reasoning,  but  any  honest  su- 
perstition, which  could  have  produced  those  monstrous  regu- 
lations, that  I  was  at  first  inclined  to  suppose  them  designed 
to  give,  by  a  side-wind,  that  &cility  of  divorce  which  a  licen- 
tious people  demanded,  but  the  church  could  not  avowedly 
grant  This  refinement  would  however  be  unsupported  by 
facts.  The  prohibition  is  very  ancient,  and  was  really  deriv- 
ed from  the  ascetic  temper  which  introduced  so  ioany  other 
absurdities.'  It  was  not  until  the  twelfth  century  that  either 
this  or  any  other  established  rules  of  discipline  were  sup- 
band,  he  ndg^t  ronuiny.  Id.  A..9.  768.  law.  Peter  namtui,  a  paorionate  abettoi 
A  la^  proportion  of  Pepin's  laws  re^  of  HUdebrand  and  his  maxims,  treats 
late  to  iBcestoooB  connectlona  and  di-  this  with  horror,  and  calls  it  an  heresy. 
Torees.  One  of  Oharl«nagoe  seems  to  Flenry,  t.  xiii.  p.  162.  St.  Marc,  ubi 
Imply  that  polygamy  was  not  unknown  supra.  This  opinion  was  supported  by  a 
evtra  among  prieets.  81  saoerdotes  plures  reference  to  the  Institutes  of  Justinian ; 
lumrea  haottkvlnt,  saoerdotio  prirentur ;  a  proof,  among  MTeral  others,  how  much 
qn»  ssKulaxibns  detsriores  sunt.  Oapi-  earlier  that  book  was  known  than  is  rnl- 
tal.  A.D.  7S9.    ThU  seems  to  imply  that    garly  supposed. 

tbeir  marriage  with  one  was  allowable,       *  Gregory  I.  pronounces   matrimonv 

which  nevertheless  Is  contradicted  by    to  be  unlawftil  as  ihur  as  the  sereDta 

other  passages  In  the  Oapitnlaiies  degree ;  and  eren,  if  I  understand  his 

1  Bee  the  canonical  computation  ex-    meaning,   as  long  as  any  relationship 

I»lainedln  St  Bfaro.  t,  ill.  p.  S76.  Also  could  be  traced;  which  seems  to  iutTC 
n  Blaclbitone's  Law  Tracts,  Treatise  on  been  the  maxim  of  strict  theologians, 
Oottsanguioity.  In  the  elerenth  century  though  not  absolutely  enforced.  Du 
an  opiiuon  b^psii  to  aaln  ground  in  Italy  CSaoge,  t  Qeneratio ;  Fleuxy,  Hist.  Be> 
that  third-consins  j^^i  marry,  being  in  cite.  t.  ix.  p.  211. 
the  sereoth  degree jacoording  to  the  civil 
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posed  liable  to  arbitrary  dispensation;  at  least  the  strictef 
churchmen  had  always  denied  that  the  pope  could  infringe 
canons,  nor  had  he  asserted  any  right  to  do  so.^  But  Inno- 
cent in.  laid  dow4  as  a  maxim,  that  out  of  the  plenitude  of 
his  power  he  might  lawfully  dispense  with  the  law ;  and  ac- 
cordingly granted,  among  other  instances  of  this  prerogative, 
dispensations  from  impediments  of  marriage  to  ^e  emperor 
Otho  IV.'  Similar  indulgences  were  given  by  his  succes- 
sors, though  they  did  not  become  usual  for  some  ages.  The 
fourth  Lateran  council  in  1215  removed  a  great  part  of  the 
restraint,,  by  permitting  marriages  beyond  the  fourth  degree, 
or  what  we  call  third-cousins;*  and  dispensations  have 
been  made  more  easy,  when  it  was  discovered  that  they 
might  be  converted  into  a  source  of  profit  They  served  a 
more  important  purpose  by  rendering  it  necessary  for  the 
princes  of  Europe,  who  seldom  could  marry  into  one  an- 
other's houses  without  transgressing  the  canonical  limits,  to 
keep  on  good  terms  with  the  court  of  Rome,  which,  in  sev- 
eral instances  that  have  been  mentioned,  fulmiaated  its 
censures  against  sovereigns  who  lived  without  permission 
in  what  was  considered  an  incestuous  union. 

The  dispensing  power  of  the  popes  was  exerted  in  several 
^^  cases  of  a  temporal  nature,  particularly  in  the 

^^fr»m  legitimation  of  children,  for  purposes  even  of  suo- 
J2™J"~^  cession.  This  Innocent  III.  claimed  as  an  indirect 
consequence  of  his  right  to  remove  the  canonical 
impediment  which  bastardy  offered  to  ordination ;  since  it 
would  be  monstrous,  he  says,  that  one  who  is  legitimate  for 
spiritual  functions  should  continue  otherwise  in  any  civil  mat- 
ter.^ But  the  most  important  and  mischievous  species  of 
(liwspensations  was  from  the  observance  of  promissory  oaths. 
Two  principles  are  laid  down  in  the  decretals  —  that  an  oath 
disadvantageous  to  the  church  is  not  binding ;  and  that  one 
extorted  by  force  was  of  slight  obligation,  and  might  be  an- 
nulled by  ecclesiastical  authority.*    As  the  first  of  these 

1  De  Marea,  I.  iii.  eo.  7,  8, 14.   Schmidt,  de  Jare  poeraintis  supra  Job  dlspenwra. 

t.  It.  p.  285.     Diapenaations  were  bilg^-  Schmidt,  t.  ir.  p.  285. 

nally  granted  only  as  to  canonical  pen-  >  Flenry,  Institntiong  an  Droit  BocM 

ancefl,  out  not  pro«pocti?el7  to  aathoiiae  slastlqne,  1. 1,  p.  296. 

a  breach  of  discipline.    Oratian  asserts  *  Decretal,  1.  ir.  ^t.  17,  o.  18. 

that  the  pope  Is  not  boand  by  the  canons,  &  Jnramentnm  contra  utilitatem  eoolo' 

In  which,  fleury  observes,  he  goes  be-  siastieam  praostitnm  nou  tenet.    Decre- 

jODd  the  False  Decretals.    Septi^me  Dis-  tal.  1.  li.  tit.  24,  c.  27,  et  Sext.  1.  i.  tit.  11, 

eonrs,  p.  291.  e.  1.    A  Juranjento  per  metum  extorts 

*  Secnndam  plenitndinem  potestatU  eodesia  solet  absolrere,  et  ^ua  trans> 
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maximB  gave  the  most  unlimited  privilege  to  the  popes  of 
breaking  all  faith  of  treaties  which  thwarted  their  interest  or 
passion,  a  privilege  which  thej  continuallj  exercised,^  so  the 
second  was  equally  convenient  to  princes  weary  of  observing 
engagements  towards  their  subjects  or  their  neighbors.  They 
protested  with  a  bad  grace  against  the  absolution  of  their 
people  from  allegiance  by  an  authority  to  which  they  did  not 
scruple  to  repair  in  order  to  bolster  up  their  own  perjuries. 
Thus  Edward  I.,  the  strenuous  asserter  of  his  temporal  rights, 
and  one  of  the  first  who  opposed  a  barrier  to  lihe  encroach- 
ments of  the  clergy,  sought  at  the  hands  of  Clement  Y.  a 
dispensation  from  bis  oath  to  observe  the  great  statute  against 
arbitnu-y  taxation. 

In  all  the  earlier  stages  of  papal  dominion  the  supreme 
bead  of  the  church  had  been  her  guardian  and  BnonMch- 
protector  ;  and  this  beneficent  character  appeared  JJf^^  ^^^ 
to  receive  its  consummation  in  the  result  of  that  freedom  of 
arduous  struggle  which  restored  the  ancient  prac«  •^'^**'*^ 
tice  of  free  election  to  ecclesiastical  dignities.     Not  long, 
however^  afler  this  triumph  had  been  obtained,  the  popes 
began  by  little  and  little  to  interfere  with  the  regular  consti- 
tution.    Their  first  step  was  conformable  indeed  to  the  pre- 
vailing system  of  spiritual  independency.     By  the  concordat 
of  Calixtus  it  appears  that  the  decision  of  contested  elections 
was  reserved  to  the  emperor,  assisted  by  the  metropolitan 

greflfloras  ut  peceantes  mortallter  non  and  general  deolantion  against  keeping 
pnolentTir.  Bodem  lib.  et  tic.  c.  15.  fiufeh  with  heretics.  Attendentes  quod 
The  whole  of  this  title  in  the  decretals  hc^usmodi  oooibederationes,  colligationes, 
upon  oaths  seem^  to  laave  given  the  first  et  Ugas  sen  conTentionee  hictm  onm  ha< 
opening  to  the  lax  casoistrj  of  succeed-  Jusmodi  hterBticis  sea  schismaticis  post- 
ing times.  quam  talee  eCfecti  erant,  sunt  temerariss, 

1  Talce  one  instance  out  of  many.  ilUcitie,  et  ipso  jure  nullsB(et8l  forte  ante 
Piccinino,  the  famous  condottiere  of  the  ipsorum  lapsnm  in  schtsma,  sen  hseresin 
fifteenth  centnrv,  had  promiseU  not  to  inltn  sea  iaotsd  f^lssent),  etiam  si  forent 
attack  Francis  ^forxa,  at  that  time  en-  Juramento  Tel  fide  datft  flrmatiB,  aut  con- 
gaged  against  the  pope.  Bagenius  IV.  flrmatione  apostolic^  rel  quSLcunque  flr- 
(tbe  same  excellent  person  who  had  an-  mitate  alii  roboratsB,  postquam  tales,  ut 
nulled  the  compatacta  with  the  Hhssitee,  prssmlttitor,  sunt  effecti.  Kymer,  t.  tU. 
releasing  those  who  tiad  sworn  to  them,  p.  862. 

and  who  afterwards  made  the  king  of  It  was  of  little  oonseqnenoe  tliat  all 

Hungary  break  his  treaty  with  Amurath  divines  and  sound  interpreters  of  canon 

II.)  absolves  him  from  this  promise,  on  law  maintain  that  the  pope  cannot  dis- 

the  express  ground  that  a  treaty  disad-  pense  with  the  divino  or  moral  law,  as 

fantageoos  to  the  church  ought  not  to  De  Marca  tells  us,  1.  ill.  c.  15,  though  he 

be  kept.    SIsmoodi,  t.  ix.  p.  196.    The  admits  that  others  of  less  sound  judg- 

ehurch  i  n  that  age  was  synonymoas  witli  ment  assert  the  con  trary ,  as  was  common 

the  papal  territoriefc  In  Italy.  enough.  I  lielieve,  among  the  Jesuits  at 

It  was  in  conformity  to  this  sweeping  the  beginningofthe  seventeenth  century. 

principle   of  ecclesiastical   utility    that  His  power  of  interpreting  the  law  was 

IMmui  VI.  made  the  following  solemn  of  itself  a  privilege  of  dispensing  with  It 
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and  suffi-agans.  In  a  few  cases  during  the  twelfth  century 
this  imperial  prerogative  was  exercised,  though  not  altogether 
undisputed.^  But  it  was  consonant  to  the  prejudices  of  that 
age  to  deem  the  supreme  pontiff  a  more  natural  judge,  as  in 
other  cases  of  appeal.  The  point  was  earlj  settled  in  Eng- 
land, where  a  doubtful  election  to  the  archbishopric  of  York, 
under  Stephen,  was  referred  to  Borne,  and  there  kept  five 
years  in  litigation.^  Otho  IV.  surrendered  this  among  other 
rights  of  the  empire  to  Innocent  III.  by  his  capitulation;* 
and  from  that  pontificate  the  papal  jurisdiction  over  sudi 
controversies  became  thoroughly  recognized.  But  the  real 
aim  of  Innocent,  and  perhaps  of  some  of  his  predecessors, 
was  to  dispose  of  bishoprics,  under  pretext  of  determining 
and  on  Contests,  as  a  matter  of  patronage.    So  many  rules 

xighto  of  were  established,  so  many  formalities  required  by 
p»troiMg».  ^^jy  constitutions,  incorporated  afterwards  into  the 
canon 'law,  that  the  court  of  Rome  might  easily  find  means 
of  annulling  what  had  been  done  by  the  chapter,  and  bestow- 
ing the  see  on  a  favorite  candidate.^  The  popes  soon  assumed 
not  only  a  right  of  decision,  but  of  devolution ;  that  is,  of 
supplying  the  want  of  election,  or  the  unfitness  of  the  elected, 
by  a  nomination  of  their  own.*  Thus  archbishop  Langton, 
if  not  absolutely  nominated,  was  at  least  chosen  in  an  invalid 
and  compulsory  manner  by  the  order  of  Innocent  III.,  as  we 
may  read  in  our  English  historians.  And  several  succeeding 
archbishops  of  Canterbury  equally  owed  their  promotion  to 
the  papal  prerogative.  Some  instances  of  the  same  kind 
occurred  in  Germany,  and  it  became  the  constant  practice  in 
Naples.* 

While  the  popes  were  thus  artfully  depriving  the  chapters 

1  Schmidt,  t.  iU.  p.  2d0 ;  t.  It.  p.  140.  Iiutttudons  &a  Droit,  t.  i.  p.  426.    Len- 

AocordiDtf   to  the   concordat,  eleotioiu  flint,  Oondle  de  Constance,  t.  li.  p.  ISO. 

ought  to  06  nuule  in  the  presence  of  Um  ^  F.  Paul,  o.  80.    Schmidt,  t.  ir.  p.  177, 

emperor  or  hie  ofllcers ;  but  the  chaptere  247. 

coDtrlTed  to  exclude  them  bj  decrees,  ^Thufl  we  find  it  ezpieesed,  aa  cap- 
though  not  pertiaps  till  the  thirteenth  tiously  as  woxdfl  could  be  devised,  In  the 
oentuiy.  Oomoare  Schmidt,  t.  iii.  p.  decretals,  1.  i.  tit.  6,  o.  22.  Eleetus  a 
806;  t.  iy.  p  14o.  majori  et  saniori  parte  capitnli,  si  est,  et 

'  Henry's  Hist,  of  England,  vol.  T.  eTatidoneu8't«mporeeIectionis,oonflrma- 

p.  824.    Lyttelton's  Henry  II.,  toI.  1.  bitnr;  siautem  erit  indigniu  In  ordini- 

P*  866.  bus  scientift  rel  letate,  et  fuit  scienter 

s  Sclimidt,  t.  iw.  p.  149.    One  of  these  eleetus,  eleetus  a  minori  parte,  si  est  dig- 
was  the  spolium.  or  moTable  estate  of  a  nus,  confirmabitur. 
bishop,  which  the  emperor  was  used  to  A  person  oanonlcelly  disqualifled  when 
Mite  upon  his  decease,    p.  164.    It  wu  presented  to  the  pope  for  confirmation 
.«rtainly  a  Tsry  leotuiu  p'rerogatiTe ;  but  was  snid  to  be  postulattu,  not  eUetus. 
the  popes  did  not  Ikil,  at  a  subsequent  •  Giannone,  1.  xir.  c.  6 ;  1.  xix.  c.  6. 
ime,  to  claim  it  for  themselves.   Fleury, 
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of  their  right  of  election  to  bishoprics,  they  inter-  ^^  . 
fered  in  a  more  arlntraiy  manner  with  the  collation 
of  inferior  benefices.  This  began,  though  in  so  insensible  a 
manner  as  to  deserFC  no  notice  but  for  its  consequences,  with 
Adrian  IV.,  who  requested  some  bishops  to  confer  the  next 
benefice  that  should  become  vacant  on  a  particular  clerk.^ 
Alexander  m.  used  to  solicit  similar  favors.'  These  recom- 
mendatoiy- letters  were  called  mandats.  But  though  such 
requests  grew  more  frequent  than  was  acceptable  to  patrons, 
thej  were  preftoed  in  moderate  language,  and  could  not 
decently  be  refused  to  the  apostolic  chair.  £ven  Innocent 
UL  seems  in  general  to  be  aware  that  he  is  not  asserting  a 
right;  though  in  one  instance  I  have  observed  his  violent 
temper  break  out  against  the  chapter  of  Poitiers,  who  had 
made  some  demur  to  the  appointment  of  his  derk,  and  whom 
he  threatens  with  excommunication  and  interdict.*  But,  as  we 
find  in  the  history  of  all  usurping  governments,  time  changes 
anomaly  into  system,  and  injury  into  right ;  examples  beget 
custom,  and  custom  ripens  into  law ;  and  the  doubtful  prece- 
dent of  one  generation  becomes  the  fundamental  maxim  of 
another.  Honorius  lU.  requested  that  two  prebends  in 
every  church  might  be  preserved  for  the  Holy  See;  but 
neither  the  bishops  of  France  nor  England,  to  whom  he 
preferred  this  petition,  were  induced  to  comply  with  it.^ 
Gregory  IX«  pretended  to  act  generously  in  limiting  himself 
to  a  single  expectative,  or  letter  directing  a  particular  clerk 
to  be  provided  with  a  benefice  in  every  church.'^  But  his 
practice  went  much  further.  No  country  was  so  intolerably 
treated  by  this  pope  and  his  successors  as  England  throughout 
the  ignominious  reign  of  Henry  HI.  Her  church  seemed 
to  have  been  so  ridily  endowed  only  as  the  free  pasture  of 
Italian  priests,  who  were  placed,  by  the  mandatory  letters 
of  Gregoiy  IX.  and  Innocent  IV.,  in  all  the  best  benefices. 
If  we  may  trust  a  solemn  remonstrance  in  the  name  of  the 
whole  nation,  they  drew  from  England,  in  the  middle  of  the 
thirte^ith  century,  sixty  or  seventy  thousand  marks  every 
year;  a  sum  far  exceeding  the  royal  revenue.*  This  was 
asserted  by  the  English  envoys  at  the  council  of  Lyons. 

1  S(.  Mara,  t.  T. «.  a.    AxtdB  rMUkat  «  Matt.  Pails,  p.  267.    Da  Maroa,  1.  It 

.lflBlMM,t.Lp.a88.    Bneydop^dla.  art.  e.  9. 

Mandats.  *  V.  Paul  on  BencAoes,  e.  SO 

s  Sehmidt,  t.  !▼.  p.  289.  •  M.  Paris  p.  679,  740. 
s  iBBoesat  m.  Opera,  p.  603 
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French  government  acted  ap  to  the  spirit  of  this  ordinance 
and  the  H0I7  See  continued  to  invade  the  rights  of  collation 
with  less  ceremony  than  they  had  hitherto  used.  Clement 
lY.  published  a  bull  in  1266,  which,  after  asserting  an  abso- 
lute prerogative  of  the  supreme  pontiff  to  dispose  of  all  pre- 
ferments, whether  vacant  or  in  reversion,  confines  itself  in 
the  enacting  words  to  the  reservation  of  such  benefices  as 
belong  to  persons  dying  at  Rome  (vacantes  in  curi^).^  These 
had  for  some  time  been  reckon^  as  a  part  of  the  pope's 
special  patronage ;  and  their  number,  when  all  causes  of  im- 
portance were  drawn  to  his  tribunal,  when  metropolitans 
were  compelled  to  seek  their  pallium  in  person,  and  even  by 
a  recent  constitution  exempt  abbots  were  to  repair  to  Borne 
for  confirmation,^  not  to  mention  the  multitude  whp  flocked 
thither  as  mere  courtiers  and  hunters  afler  promotion,  must 
have  been  very  considerable.  Boniface  VIII.  repeated  this 
law  of  Clement  IV.  in  a  still  more  positive  tone;*  and 
Clement  V.  laid  down  as  a  maxim,  that  the  pope  might  freely 
bestow,  as  universal  patron,  all  ecclesiastical  benefices.^  In 
order  to  render  these  tenable  by  their  Italian  courtiers,  the 
canons  against  pluralities  and  nonresidence  were  dispensed 
with ;  80  that  individuals  were  said  to  have  accumulated  fifly 
or  sixty  preferments.*  It  was  a*  consequence  from  this  ex- 
travagant principle,  that  the  pope  might  prevent  p^^igiong, 
the  ordinary  collator  upon  a  vacancy  ;  and  as  this  reMrrw, 
could  seldom  be  done  with  sufficient  expedition  in  ^°* 
places  remote  from  his  court,  that  he  might  make  reversion- 
ary grants  during  the  life  of  an  incumbent,  or  reserve  certain 
benefices  specifically  for  his  own  nomination. 

The  persons  as  well  as  estates  of  ecclesiastics  were  secure 
from  arbitrary  taxation  in  all  the  kingdoms  founded  upon  the 
ruins  of  the  empire,  both  by  the  common  liberties  of  free^ 

qoee,  tonte  lerte  de  dealers  ordonn^o  par  thlnkf  th«  prlTileg^  of  nomlnatliig  beno- 

elle,  toate  Election  Irr^nlidre,  tonte  ex-  flees  Tacant  m  euna  to  hare  been  among 

eommunicatlon,  tout  incerdit,  qui  ton-  the  first  claimed  by  the  popeSvereu  be* 

eholent  TauioritA  royale  on  les  droits  da  fine  the  usage  of  mandats.    e.  80. 

BoSfity  foxent  d6noneibs  par  les  l^^tes  en       *  Matt.  Purls,  p.  817 

parlement,  eoinme  contraires  anz  flran«       *  Sext.  Deeret.  1.  iU.  t.  It.  e.  &    B^ 

ehtoea  dee  ^lises  de  France,  et  i.   la  extended  the  Taoaney  In  cwiA   to  all 

piagmatiqne  sanction.    AInsi  s'lntrodul*  places  within  two  days*  Journey  of  (hit 

nit  rapp^  eomme  d'abns  qui  rinssit  papal  court. 

maik  oontenir  la  Jurisdiction  eoelMas-       *  F.  PauL  c.  86. 

ti^oe  dans  de  Justes  homes.  •  Id.  0.  88, 84, 86.    Schmidt,  I.  hr.  y 

1  Sext.  Decretal.  1.  Ui.  t.  !▼.  e.  2.    F.  1(H 
panl  on  Benefices,  c.  .86     This  writer 
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Papal  un-  ^^"^r  "D^  mor«  particularly  by  1 
fontpf  ti»  nitiea  and  the  horror  of  sacrilege. 
'""^-  was  their  legal  security,  whatevi 

occasionally  be  practised  by  tyrannical  pr 
exemption  was  compen sated  by  annual  doi 
to  a  large  amount,  which  the  bishops  fmd  i 
accustoiaed,  and  a^  it  were  compelled,  to  ma 
ereigns*  They  were  subject  also,  generallj 
Teadal  servicos  and  prestations.  Henry  I. 
extorted  a  sum  of  money  from  the  EnglU 
the  first  eminent  instance  of  a  general  tax  r 
clergy  was  the  famous  Saladine  tithe ;  a  ten 
estate,  imposed  by  the  kings  of  France  and  ] 
their  subjects,  with  the  consent  of  their  g 
prelates  and  barons,  to  defray  the  expense  » 
crusade.  Yet  even  this  contribution,  thou| 
the  imminent  peril  of  the  Holy  Land  aftei 
Jerusalem,  was  not  paid  without  reluctai 
doubtless  anticipating  the  future  extension  of  e 
Many  years  Kaid  not  elap^^ed  when  a  new  df 
upon  them,  hut  from  a  different  quarter,  L 
name  continually  recurs  when  we  trace  the 
of  an  usurpation)  imposed  in  1199  upon  thi 
tribute  of  one  fortieth  of  movable  estate,  to  U 
collectors;  but  strictly  pledging  himself 
should  only  be  applied  to  the  purposes  of  a 
crusade  ended,  as  is  well  known,  in  (he  cap 
tinople.  But  the  word  had  lost  much  of  it 
ing ;  or  rather  that  meaning  had  been  extei 
and  bigotry.  Gregory  IX.  preached  a  crui 
emperor  Frederic,  in  a  quarrel  which  on! 
temporal  principality ;  and  the  church  of  £i 
by  his  authori^  to  carry  on  this  holy  wt 

1  >fiintini,I>lMrt.10;SglUDMt,t.UI.  mnvdiDciUna 

p.  Ul.  iHldiHniiTj  whtI 

■  9otimldt,t.m.  p.tU.    DnOug*,T.  Ula  •IKdngaUHd 

Dona.  bj  bli  itnooOD* 

I  Sadmar,  p.  BB.  abiUM  of  the  sbl 

t  Sdunldt,!.  It.  p.  313.     L7tMton>l  OnaMaM.litalloD  i 

Banrr  U.,  TDl.  m.  p.472.    Tall;,  t.  ill.  !»»,  On  mort  la 

p.  Sla.  hlitiiH.aadChai 

'  lDno«Dt,  Opua,p.  98«.  Ian  of  Onck  llts 

•  M.  Faria.    p.  470.     It  w»  hajdw  kItm  blm  a  hl^ 

poadbls  t-'  tbt  olsfgy  to  maka  any  sf-  JeHmd  Ibr  hk  1 

teiln  iiwtoo«  to  itw  popa,  irit£ont  una  of  hii  e-namn 
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Opposition  the  bishops  submitted;  and  from  that  time  no 
bounds  were  set  to  the  rapacity  of  papal  exactions.  The 
usurers  of  Cahors  and  Lombardy,  residing  in  London,  took 
up  the  trade  of  agency  for  the  pope ;  and  in  a  few  years,  he 
is  said,  partly  by  levies  of  money,  partly  by  the  revenues  of 
benefices,  to  have  plundered  the  kingdom  of  950,000  marks ; 
a  sum  equivalent,  perhaps,  to  not  less  than  fiileen  millions 
sterling  at  present  Innocent  IV.,  during  whose  pontificate 
the  tyranny  of  Rome,  if  we  consider  her  temporal  and  spir- 
itual usurpations  together,  seems  to  have  reached  its  zenith, 
hit  upon  the  device  of  ordering  the  English  prelates  to  fur^ 
nish  a  certain  number  of  men-at-arms  to  defend  the  church 
at  their  expense.  This  would  soon  have  been  commuted 
into  a  standing  escuage  instead  of  military  service.^  But  the 
demand  was  perhaps  not  complied  with,  and  we  do  not  find 
it  repeated.  Henry  HI-'s  pusillanimity  would  not  permit 
any  effectual  measures  to  be  adopted ;  and  indeed  he  some- 
times shared  in  the  booty,  and  was  indulged  with  the  produce 
of  taxes  imposed  upon  his  own  clergy  to  defray  the  cost  of 
his  projected  war  against  Sicily.^  A  nobler  example  was  set 
by  the  kingdom  of  Scotland :  Clement  IV.  having,  in  1267 
granted  the  tithes  of  its  ecclesiastical  revenues  for  one  of  his 
mock  crusades,  king  Alexander  IIL,  with  the  concurrence  of 
the  church,  stood  up  against  this  encroachment,  and  refused 
the  legate  permission  to  enter  his  dominions.'  Taxation  of 
the  clergy  was  not  so  outrageous  in  otber  countries ;  but  the 
p<^>es  granted  a  tithe  of  benefices  to  St.  Louis  for  each  of 
his  own  (S'usades,  and  also  for  the  expedition  of  Charles  of 
Anjou  against  Manfred.*  In  the  council  of  Lyon?,  held  by 
Gregory  X.  in  127^4,  a  general  tax  in  the  same  proportion 
was  imposed  on  all  the  Latin  church,  for  the  pretended  pur- 
pose of  carrying  on  a  holy  war.* 

a  good  table.    Bat  GroMtete  appears  to  was  a  Uttto  stimiilated  b}'  penonal  ftel 

taa^B  been  imbued  in  a  gnat  degree  with  ings  ftMT  the  abbey  of  8t.  Alban's ;  and 

the  spirit  of  his  age  as  to  eeclesiutical  the  same  remark  Is  probably  appUeable 

power,  tbongh  anwilling  to  yield  It  up  to  his  love  of  oiril  liberty, 

to  the  pope:  and  it  is  a  strange  thing  to  *  Rymer,  t.  L  p.  689,  fto.    The  snb- 

xeekon  tUm  among  the  precnrsors  of  the  stance  of  EngUsh  eeelesiastioal  history 

Beformation.    M.  Paris,  p.  764.    Bering-  during  thers]^  of  Henry  in.  may  be 

ton's    LUezuy  History  of    the  Uiddls  collected  from  Heniy,  and  still  bettei 

Agee,  p.  9!S.  from  Collier. 

1  M.  Paris,  p.  618.    It  ^uld  be  end-  *  Dalrymple's  Annals  of  Scotland,  toI. 

less  to  multip^  proolk  from  Matthew  1.  p.  179. 

Puris,  which  indeed  ooour  in  ahnosterery  «  Telly,  t.  !▼.  p.  848;  t.  ▼.  p.  8tf  ;  t. 

page.     His  laudable  seal  against  pap^  Ti.  p.  47. 

tynnny«'  on   which    some    protestaDt  ^  Idem,  t.  tl.  p.  808.    St.  Uaro,  t.  tL 

writers  haf«  been  so  pleased  to  dwell,  p.  847. 
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secoritj  against  wrong.  But  I  am  not  aware  that  it  extended 
itself  beyond  its  former  limits  ^11  about  the  beginning  of  the 
twelfth  century.  From  that  time  it  rapidly  encroached  upon 
the  secular  tribunals,  and  seemed  to  threaten  the  usurpation 
of  an  exclusive  supremacy  over  all  persons  and  causes.  The 
bishops  gave  die  tonsure  indiscriminately,  in  order  to  swell 
the  list  of  their  subjects.  This  sign  of  a  clerical  state, 
though  below  the  lowest  of  their  seven  degrees  of  ordination, 
implying  no  spiritual  office,  conferred  the  privileges  and  im- 
munities of  the  profession  on  all  who  wore  an  ecclesiastical 
habit  and  had  only  once  been  married.^  Orphans  and 
widows,  the  stranger  and  the  poor,  the  pilgrim  and  the  leper, 
under  the  appellation  of  persons  in  distress  (miserabiles  per- 
8one),  came  within  the  peculiar  cognizance  and  protection  of 
the  diurch ;  nor  could  they  be  sued  before  any  lay  tribunal. 
And  the  whole  body  of  crusaders,  or  such  as  merely  took 
the  vow  of  engaging  in  a  crusade,  enjoyed  the  same  cleri- 
cal privileges. 

&Lt  where  the  character  of  the  litigant  parties  could  not, 
even  with  this  large  construction,  be  brought  within  their 
pale,  the  bishops  found  a  pretext  for  their  jurisdiction  in  the 
nature  of  the  dispute.  Spiritual  causes  alone,  it  was  agreed, 
eoald  appertain  to  the  spiritual  tribunaL  But  the  word  was 
indefinite;  and  according  to  the  interpreters  of  the  twelfth 
oentuiy,  the  church  was  always  bound  to  prevent  and  chas* 
tiae  the  commission  of  sin.  By  this  sweeping  maxim,  which 
we  have  seen  Innocent  III.  apply  to  vindicate  his  control 
over  national  quarrels,  the  common  differences  of  individuals, 
which  generally  involve  some  charge  of  wilful  injury,  fell 
into  the  hands  of  a  rehgious  judge.  One  is  almost  surprised 
lo  find  that  it  did  not  extend  more  universally,  and  might 
praise  the  moderation  of  the  church.  Real  actions,  or  suits 
relating  to  the  property  of  land,  were  always  the  exclusive 
province  of  the  lay  court,  even  where  a  clerk  was  the  defend- 
ant.*     But  the  ecclesiastical  tribunals  took  cognizance  of 

>  Clerid  qyA  earn  mk!t»  et  rlrgliifbiu  jeeted  these  married  elerki  to  taxee,  an 

aootnucemnt,  A  toagnxBin  at  Testee  de-  later  ordinaneea  of  the  French  kings  ren 

tesat   eleriealee,  prlvUegliim  retineanfc  dered  them  amenable  to  temporal  Juris 

•— —  praeantl  dwlaramot  edkto,  hvJjvm-  diction;  from  which,  in  Naples,  bj  Ta* 

■odi  ekiioos  eoajngatoa  pro  commiiMis  rione  prorinionfl  of  the  AnffeVln  line,  they 

ab  Us  eaecMibas  Tel  delletie,  timhi  non  alwajs  continaed  free.   Qiannone,  l.  xlx. 

yww.  erlralnallter  ant  diiUter  ad  Jndl-  o.  6. 

ctam  MBcnlare.     Boniftdns  OetaTna,  In       *  Decretal,  1.  U.  t.  il.      OrdonnanoM 

irxt.  Deeivtal.  1.  m.  tit.  U.  e.  L  •  des  Roin,  t.  i.  p.  40  (A. D.  1189).    In  tha 

PUUp  the  Bold,  liotPBfMr,  bad  rab-  ooonoU  of  Ijunbeth  in  1261  the  Ushofi 
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ches  of  contract,  at  least  where  an  oath  had  been  pled^ 
ind  of  per:^nal  trusts.'  They  had  not  only  an  exdusire 
sdictioD  over  questioos  inunediately  matrimonial,  but  a 
urrent  one  with  the  civil  naagistraie  in  France,  Chough 
;r  in  England,  over  inolters  incident  lo  the  nnptial  con- 
,  as  claims  of  marriage  portion  and  of  dower.'  They  look 
execution  of  testaments  into  their  hands,  on  account  of 
egacies  to  pious  uses  which  testators  were  advised  to  be 
Xh.'  In  process  of  time,  and  under  favorable  drcum 
«s,  they  naade  still  greater  strides.  They  pretended  a 
;  to  supply  the  defects,  the  doubts,  or  the  negligence  of 
wral  judges;  and  invented  a  class  of  mixed  causes, 
■eof  the  lay  or  ecclesiastical  jurisdiction  took  possession 
rding  to  priority.  Besides  this  extensive  authority  in 
disputes,  they  judged  of  some  offences  which  naturally 
ig  to  the  criminal  law,  as  well  as  of  some  others  which 
dpate  of  a  civil  and  criminal  nature.  Such  were  per^ 
,  sacrilege,  usury,  incest,  and  adultery  ;  *  from  the  pun- 
ent  of  aU  which  the  secular  magistrate  retrained,  at  least 
Ingland,  al^r  ihey  had  become  the  province  of  a  sepa 
jurisdiction.  Excommunication  still  continued  the  only 
jsemenl  which  the  church  could  directly  inflict  But 
bishops*  acquired  a  right  of  having  their  own  prisons 
ay  offenders,'  and  the  monasteries  were  the  appropriate 
■ns  of  clerka.  Their  sentences  of  exconanunication  were 
■ced  by  the  temporal  magistrate  by  iofpriBooment  or 
BBtration  of  ejects;    in  some  cases  by  confiscation  or 


>  tight  M  Jalga  Inter  «taris«  itux,  •hoDld  ba  pnulitui 
er  lalHM  canquaniilMet  nlerito*  oOeiiai  tbenfOn, 
enMe,  Id  penoiAU^iii  uOooibiu  dogndsd,  or  n  pei 
loiitmiebni,  mt  rkUntli  BDt  qout,  Isymu,  ll  v«  idii 
lul  dlUeUl.  miUni,  CciuUIl,  t.  I.  imd  I^nil  him  In 
'  CtUkTlfiOUIEtlfl  U 

i.  It.  p.  195 , '(.'  It. 


.  p.  40, 131, 390,  SIS. 

.    p.  819.     OlMTlL,  1.  fU. 

)  IV.  gmn  tl»  HDa]Dti*]ic 

f,  20  ;  iDil  la  olhar  reapei  -  -  '  ' 


:iKi.  p.  003.  Keclniutlii^  Jnili- 
Lon  not  luTliig  bma  DDJfOrm  In  dlt 

LDQt  much  attflutlon  Co  (UdtlnEalob 

1  thoH  ltd  Mmplctal;  HUbllataad. 

laacrlpUoD,u  (iien  In  tt»  DMnUli, 
U,  Ul.  II  Da  ftire  amiptWnll,  doM 
impport  tba  pnbeiulgDm  madfl  b/  Um 
jaLiu,  Jior  coioft  up  to  tiu  iwnplng 
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The  cleTg7  did  not  forget  to  secnre  along  with  this  juris- 
diction their  own  absolute  exemption  from  the  «nd  imm«- 
criminal  justice  of  the  state.  This,  as  I  have  ^'^' 
above  mentioned,  had  been  conceded  to  them  bj  Charle* 
magne;  and  this  privilege  was  not  enjojed  by  clerks  in 
£ngland  before  the  conquest ;  nor  do  we  find  it  proved  bj 
anj  records  long  afterwards ;  though  it  seems,  by  what  we 
read  about  the  constitutions  of  Clarendon,  to  have  grown  into 
use  before  the  reign  of  Henry  II.  As  to  France  and  Grer- 
manj,  I  cannot  pretend  to  say  that  the  law  of  Charlemagne 
granting  an  exemption  from  ordinary  criminal  process  was 
ever  abrogated.  The  False  Decretals  contain  some  passages 
in  favor  of  ecclesiastical  immunity,  which  Gratian  repeats  in 
his  collection.^  About  the  middle  of  the  twelfth  century  the 
principle  obtained  general  reception,  and  Innocent  III.  de- 
cided it  to  be  an  inalienable  right  of  the  clergy,  whereof  they 
could  not  be  divested  even  by  their  own  consent**  Much 
less  were  any  constitutions  of  princes,  or  national  usages, 
deemed  of  force  to  abrogate  such  an  important  privilege.* 
These,  by  the  canon  law,  were  invalid  when  they  affected  the 
rights  and  liberties  of  holy  church.^  But  the  spiritual  courts 
were  charged  with  scandalously  neglecting  to  visit  the  most 
atrocious  offences  of  clerks  with  such  punishment  as  they 
could  inflict.  The  church  could  always  absolve  from  her 
own  censures;  and  confinement  in  a  monastery,  the  usual 
sentence  upon  criminals,  was  frequently  slight  and  temporary. 
Several  instances  are  mentioned  of  heinous  outrages  that  re- 
mained nearly  unpunished  through  the  shield  of  ecclesiastical 
privilege.*  And  as  the  temporal  courts  refused  their  assist- 
ance to  a  rival  jurisdiction,  the  clergy  had  no  redress  for  their 
own  injuries,  and  even  the  murder  of  a  priest  at  one  time,  as 
we  are  told,  was  only  punishable  by  excommunication.* 

ieflnlMoa  of  eeeleriaafloal  JnrlBdletloii  by  nietado  regla  habeat  ni  tnnB  a  Jndlofbiu 

BoalflMse  Vm.  in  the  S6zt.  L  ill.  tit.  sttcularibus  Jadieentitr.    Decretal.  1.  i. 

zziiL  o.  40,  rite  ambfB  partes  hoc  toIu-  tit.  i.  o.  8. 

eriot,  siTe  una  stiper  oansis  eodeBiastide,  *  Deeret.  distinct.  96. 

live  qna»  ad  fonuD  ecclesiasttoom  ratlone  *  Collier.  toL  i.  p.  861.     It  la  laid 

pecsonamm,  negotioram,  vel  rerum  de  down  in  the  canon  laws  that  a  layman 

jure  tel  de  antlqnft  eonsnetndlne  pertd-  cannot  be  a  witness  in  a  criminal  case 

nsre  nosonnrar.  against  a  clerk.    Decretal.  1.  U.  tit.  xz. 

1  Flenry,  7"»  Disccnrs.  e.  14. 

>  Id.    iDstltntions  an  Droit  Beclte.  t.  •  Lyttelton^s  Henry  II.,  toI.  ttl.  p.  882. 

IL  p.  8.  This  most  be  restricted  to  that  period  of 

s  In  oriminalibus  eanids  in  nnllo  casn  open  hostility  between  the  chnreh  and 

posnmt  cleiici  ab  aliqao  auiaa  ab  eccl»'  state. 
ilastico  Ja<Uce  conUemnaxi,  etiamsi  con- 


Er^rusA.  Powu.    ECCLESUSTICAL  JURISDICTION.  21 

ooQvictioQ  or  confesnon  the  church  ought  not  to  protect' 
These.  coDstitutions  were  the  leading  subject  of  difference 
between  the  king  and  Thomas  k  Becket.  Most  of  them  were 
annulled  by  the  pope,  a3  derogatoiy  to  ecclesiastical  liberty. 
It  is  not  improbable,  however,  that,  if  Louis  YIL  had  played 
a  more  dignified  pai't,  the  see  of  Rome,  which  an  existing 
schism  rendered  dependent  upon  the  fieiyor  of  those  two  mon- 
archs,  might  have  receded  in  some  measure  from  her  preten* 
sions.  But  France  implicitly  giving  way  to  the  encroachments 
of  ecclesiastical  power,  it  became  impossible  for  Henry  com- 
pletely to  withstand  them. 

The  constitutions  of  Clarendon,  however,  produced  some 
effect,  and  in  the  reign  of  Henry  III.  more  unremitted  and 
succ^sful  efforts  began  to  be  made  to  maintain  the  indepen- 
dence of  temporal  government  The  judges  of  the  king's 
ooort  had  untU  that  time  been  themselves  principally  ecclesi- 
astics, and  consequently  tender  of  spiritual  privileges.'  But 
now,  abstaining  from  the  exercise  of  temporal  jurisdiction,  in 
obedience  to  the  strict  injunctions  of  their  canons,'  the  clergy 
gave  place  to  common  lawyers,  professors  of  a  system  very 
discordant  from  their  own.  These  soon  began  to  assert  the 
supremacy  of  their  jurisdiction  by  issuing  writs  of  prohibition 
whenever  the  ecclesiastical  tribunals  passed  the  boundaries 
which  approved  use  had  established.^  Little  accustomed  to 
such  control,  the  proud  hierarchy  chafed  under  the  bit ;  several 
provincial  synods  protest  against  the  pretensions  of  laymen  to 
judge  the  anointed  ministers  whom  they  were  bound  to  obey;* 
the  cognizance  of  rights  of  patronage  and  breaches  of  con- 
tract is  boldly  asserted  ;*  but  firm  and  cautious,  favoi*ed  by  the 
nobility,  though  not  much  by  the  king,  the  judges  receded 
not  a  step,  and  ultimately  fixed  a  barrier  which  the  church 
was  fi>rced  to  respect.^    In  the  ensuing  reign  of  Edward  I., 

1  Wmu,  LflgsB  Anglo-Saxon,  p.  828 ;  the  ftmn  of  a  writ  of  prohibition  to  the 

Igrttelton's  Bemy  II. ;  Collier,  &o.  ipiritual  court  fbr  inquiriDg  de   feodo 

>  Dngdale's  Originee  Joridicaleef  e.  8.  laico ;  fbr  it  had  Jurisdiction  over  lands 

*  Decntal.  1. 1.  tit.  zxzrii.  e.  1.    Wil-  in  frankalmoign.   This  is  comfbnnable  to 
kini,  OoncilJbu  t.  ii.  p.  4.  the  constitutionB  of  Clarendon,  and  >howf 

*  Prynoe   naa   produced  aeTeral  ex-  that  they  were  atiU  in  force.    See  also 
treete  from  the  pipe-rolls  of  Henry  II.,  Lyttelton^s  Henry  n.,  vol.  ill.  p.  97. 
where  a  person  has  been  UnM  quia  plaei-  *  Cum  Judicandl  Chrlstos  domini  nulla 
tkvlt  Ab  laico  feodo  tn  curil  cbristiani-  sit  laids  attributa  potestas,  apud  quot 
tails.    And  a  htohop  of  Duriiam  is  fined  manet  neceaaltas  obsequendl.    Wllkina, 
Ave  hundred  marks  qida  tenult  placitum  Concilia,  t.  i.  p.  747. 
4eadvoeatunu  eujusdtim  tuUsia  in  curii  o  Id.  ibid. ;  et  t.  ii.  p.  90. 
sbrlstianitatis.      Epistle    dedicatory    to  r  vide  Wilkins,  Concilia,  t.  U.  passlin. 
Pzyime^  RrooniUv  ^ol  iii     GlanTil  gires 
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aa  archbiahop  acknowlc 
bench  to  issue  prohibiti 
specti  agatis,  in  the  Ih 
its  mode  of  expression 
actual  privileges  of  sf 
especially  with  the  dis[ 
assertion  of  some  wliicl 
ibe  right  of  advowson  i 
in  tliis  act  as  pertaininj 
temporal  courts  have  i 
jurisdiction  over  tbem 
preventing  the  impunity 
was  enttclad  b;  the  stati 
a  construction  was  put  U| 
that  clerks  indicted  for  i 
ordioarj  until  an  inquef 
cuBatJon,  and,  if  they  v 
pergonal  estate  should 
times  the  clerical  pririli 
pleaded  to  the  indictmi 
practice  at  present.' 
The  civil  magistrate 

,_  J eiert  themse 

i^i^  tion.  The 
""^  existed,  and 
tmder  Philip  Augustus 

>  Ueet  pnAfbltloihflf  hajDBDwd 

duUe,  at  dlilmBii.  oonoaduti 
t.  a.  B.  too  ind  p.  IIG. 

•  Iha  iMtala  OlicumiiwoU  ■« 
tt  li  uknDiFltdcHl  u  ■  alMMtr. 
not  dnwn  op  In  U»  fiirm  o1 

tba  pnUka  wbo  hwl  pctllliiDKl  1 
DodUatloB   of   problbldau. 

tboiity,  luliiiuUi  Uut  tlu  Jill 


iDtonded,  Ult  lbs  urdibldiop  a 
bLlUclT  of  it  uttarmMl.  Wllkl 
(lite,  I.  ii.  p.  lis.  CoLUfiT'i  E. 
Hinoij,  <oU  1.  p.  *87.  So  1 
luvlag  aa;  «0|{DlBiict  of  civil  < 
QDt  iwDflnDed  by  o»tb,  to  whl< 

tnd*d  In  kn)  nastTj,  ttu  i^ti 
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the  laws  of  those  sovereigns  tend  much  more  to  confirm  than 
to  restrain  ecclesiastical  encroachments.^  Some  limitations 
were  attempted  bj  the  secular  courts ;  and  an  historian  gives 
OS  the  terms  of  a  confederacy  among  the  French  nobles  in 
1246,  binding  themselves  by  oath  not  to  permit  the  spiritual 
judges  to  take  cognizance  of  any  matter,  except  heresy,  mar- 
riage, and  usury .^  Unfortunately  Louis  IX.  was  almost  as 
little  disposed  as  Henry  III.  to  shake  off  the  yoke  of  ecclesi- 
astical dominion.  But  other  sovereigns  in  the  same  period, 
from  various  motives,  were  equally  submissive.  Frederic  11. 
explicitly  adopts  the  exemption  of  clerks  from  criminal  as 
wdl  as  civil  jurisdiction  of  seculars.*  And  Alfonso  X.  intro- 
duced the  same  system  in  Castile ;  a  kingdom  where  neither 
the  papal  authority  nor  the  independence  of  the  church  had 
obtained  any  legal  recognition  until  the  promulgation  of  his 
code,  which  teems  with  all  the  principles  of  the  canon  law.^ 
It  is  almost  needless  to  mention  that  all  ecclesiastical  powers 
and  privileges  were  incorporated  with  the  jurisprudence  of 
ihe  kingdom  of  Naples,  which,  especially  after  the  accession 
of  the  Angevin  line,  stood  in  a  peculiar  relation  of  depend- 
ence upon  the  Holy  See.* 

The  vast  acquisitions  of  landed  wealth  made  for  many 
ages  by  bishops,  chapters,  and  monasteries,  began  RMtninta 
at  length   to  excite  the  jealousy  of  sovereigns.  Som  *n*" 
They  perceived  that,  although  the  prelates  might  mortmain. 
send  their  stipulated  proportion  of  vassals  into  the  field,  yet 
there  could  not  be  that  active  cooperation  which  the  spirit 
of  feudal  tenures  required,  and  that  the  national  arm  was 
palsied  by  the  diminution  of  military  nobles.     Again  the  re- 

1  It  fleenu  dsdootble  firom  a  law  of  Droit  Eecl.  Fran^.  t.  i.  p.  426.    A  oouiio 

Fhilip  Angustiu,  Ordonnances  des  RolSf  cil  at  Bourges,  held  in  1276  had  lo  abao- 

t.  i.  p.  99,  that  a  olerk  coiiiict«d  of  some  lutely  condemned  all  interference  of  th« 

hcinooa  offences  might  be  capitally  pun-  secular  power  with  clerks  that  the  king 

bhed  after  degradation }    yet  a  subse-  was  obUsed  to  solicit  this  moderate  fa- 

qnent  ordinance,  p.   48,   renders   this  for.    p.  421. 

doubtAiI ;  and  tb»  theory  of  clerical  im-  '*  Marina,  Ensayo  fiOstorico-Critico  so- 

miuiit/  became  aftwrwardB  more  ftilly  bre  las  Siete  Partidas,  o.  820,  &c.  Hist. 

Mtablislfed.  da  Droit  Seolis.  JTran^.  t.  i.  p.  442. 

>  Matt.  Parte,  p.  629.  >  Qiannone,  1.  xiz.  o.  ▼. ;  1.  xx.  o.  8. 

t  Statttimiu,  at  nnlloi  eeolesiastlcam  One  provision  of  Robert  king  of  Naples 

personam,  in   eriminali   qnasstlone  Tel  is  remarkable :  it  extends  the  immonity 

eiTill,  trakere  ad  judidnm  ssecnlare  prs»-  of  clerks  to  their  eoneutyines.    Ibid, 

snmat.    Ordonnanees  des  Rois  de  France.  Yillani  strongly  censures  a  law  made 

1. 1,  p.  611,  wtunre  thte  edict  b  recited  at  Florence  in  1845,  taking  away  the 

and  approved  by  Louis  Huttn.    Philip  personal  immunity  ol:  clerks  in  criminal 

the  Bold  had  obtained  leave  from  the  cases.     Though  the  state   could  maki 

pope  to  arrest  clerics  accused  of  hrinous  such  a  law,  he  says,  it  had  no  right  to  dt 

erhaes,  on  condition  of  remitting  them  so  against  the  liberties  of  holy  cbnrcb 

to  the  bishop's  court  for  trial.    Hist,  da  1.  xii.  o.  43. 
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liefs  upon  successioiif  and  similar  dnes  upon  atienation,  inci- 
dental to  fiefs,  were  entirely  lost  when  they  came  into  the 
hands  of  these  undying  corporations,  to  the  serious  injury  of 
the  feudal  superior.  Nor  could  it  escape  reflecting  men^ 
during  the  contest  about  investitures,  that,  if  the  church  per- 
emptorily denied  the  supremacy  of  the  state  over  her  tem- 
poral wealth,  it  was  but  a  just  measure  of  retaliation,  or  rather 
self-defence,  tliat  the  state  should  restrain  her  further  acquisi- 
tions. Prohibitions  of  gifla  in  mortmain,  though  unknown  to 
the  lavish  devotion  of  the  new  kingdoms,  had  been  establish- 
ed by  some  of  the  Roman  emperors  to  check  the  overgrown 
wealth  of  the  hierarchy.^  The  first  attempt  at  a  limitation 
of  this  description  in  modem  times  was  made  by  Frederic 
Barbarossa,  who,  in  1158,  enacted  that  no  fief  should  be 
transferred,  either  to  the  church  or  otherwise,  without  the 
permission  of  the  superior  lord.  Louis  IX.  inserted  a  pro- 
vision of  the  same  kind  in  his  Establishments.*  Castile  had 
also  laws  of  a  similar  tendency.'  A  license  from  the  crown 
is  said  to  have  been  necessary  in  England  before  the  con- 
quest for  alienations  in  mortmain ;  but  however  that  may  be, 
there  seems  no  reason  to  imagine  that  any  restraint  was  put 
upon  them  by  the  common  law  before  Magna  Charta;  a 
clEiuse  of  which  statute  was  construed  to  pro^bit  all  gift?  to 
religious  houses  without  the  consent  of  the  lord  of  the  fee. 
And  by  the  7th  Edward  I.  alienations  in  mortmain  are  abso- 
lutely taken  away ;  though  the  king  might  always  exercise 
his  prerogative  of  granting  a  license,  which  was  not  supposed 
to  be  afiected  by  the  statute.^ 

It  must  appear,  I  think,  to  every  careful  inquirer  that  the 
Boni&ee  papal  authority,  though  manifesting  outwardly 
^^^^-  more  show  of  strength  every  year,  had  been  se- 

cretly undermined,  and  lost  a  great  deal  of  its  hold  upon 
public  opinion,  before  the  accession  of  Boniface  YIII.,  in 
1294,  to  the  pontifical  throne.  The  clergy  were  rendered 
sullen  by  demands  of  money,  invasions  of  the  legal  right  of 
patronage,  and  unreasonable  partiality  to  the  mendicant 
orders ;  a  part  of  the  mendicants  themselves  had  begun  to 

1  Oiannone,  1.  ill.  *  Marina.  Bnsayo  ■obra  las  Siete  Pai^ 

s  Ordonnances  des  Rois,  p.  218.    See,  tidaa,  c.  285. 

too,  p.  808  aod  alibi.    Da  Oaoge,  ▼.  Ma-  «2  Inat.  p.  74.    BlMlutone,  vol.  ft 

nns  morta.    Amortifsiment^  ia  Deiiiaart  o.  18. 
and  other  Fraaeh  law-books.     Fleury, 
Instit  au  Droit,  t.  i.  p.  860. 
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dedaim  against  the  oorraptions  of  the  papal  court ;  while  the 
Luty,  subjects  alike  and  sovereigns,  locked  upon  both  the 
head  and  the  members  of  the  hierarchy  with  jealousy  and 
dislike.  Boniface,  full  of  inordinate  arrogance  and  ambition, 
and  not  sufficiently  sensible  of  this  gradual  change  in  human 
opinion,  endeavored  to  strain  to  a  higher  pitch  the  despotic 
pretensions  of  former  pontiffs.  As  Gregory  VII.  appears 
the  most  usurping  of  mankind  till  we  read  the  history  of  In- 
nocent III.,  so  Innocent  III.  is  thrown  into  shade  by  the  su- 
perior audacity  of  Boniface  VIII.  But  independently  of  the 
less  favorable  dispositions  of  the  public,  he  wanted  the  most 
essential  quality  for  an  ambitious  pope,  reputation  for  integ- 
rity. He  was  suspected  of  having  procured  through  fraud 
the  resignation  of  his  predecessor  Celestine  Y.,  and  his  harsh 
treatment  of  that  worthy  man  afterwards  seems  to  justify  the 
reproach.  His  actions,  however,  display  the  intoxication  of 
extreme  self-confidence.  If  we  may  credit  some  historians, 
he  appeared  at  the  Jubilee  in  13Q0,  a  festival  successfully  in- 
stituted by  himself  to  throw  lustre  around  his  court  and  fill 
his  treasury,^  dressed  in  imperial  habits,  with  the  two  swords 
borne  before  him,  emblems  of  his  temporal  as  well  as  spirit- 
ual dominion  over  the  earth.* 

It   was  not  long  after  his  elevation  to  the  pontificate 
before  Boniface  displayed  his  temper.    The  two 
most  powerful  sovereigns  of  Europe,  Philip  the  witb£° 
Fair  and  Edward  I.,  began  at  the  same  moment  £J*jjb®L 
to  attack  in  a  very  arbitrary  manner  the  revenues 
of  the  church.    The   English   clergy   had,  by   their  own 
voluntary  grants,  or  at  least  those  of  the  prelates  in  their 
name,  paid  frequent  subsidies  to  the  crown  from  the  begin- 
ning of  the  reign  of  Henry  III.     They  had  nearly  in  effect 
waived  the  ancient  exemption,  and  retained  only  ^  the  com- 
mon privilege  of  English  freemen  to  tax  themselves  in  a  oon- 

1  TIm  JaMlfls  wu  a  centenary  eom-  rMtellos,rMtellante0peeanIaminflnltam. 

mimomtion  in  honor  of  St.  Peter  and  Auctor  apud  Muratori,  AnnaU  d'  Italia. 

St.  Paul,  established  by  Bonifiice  VIII.  Plenary  iDdnlgencee  were   granted    by 

on  the  fidth  of  an  imaginary  precedent  a  Bonifkce  to  all  who  should  keep  their 

eentnry  belbre.     The  period  was  soon  jubilee  at  Rome,  and  I  suppose  are  still 

reduced  to  fifty  years,  and  from  thence  to  to  be  had  on  the  same  terms.    Hatteo 

twenty-llTe,  as  it  still  continues.    The  Vlllani  gives  a  curious  account  of  th» 

court  of  Rome,  at  the  next  jubilee,  will  throng  at  Rome  in  1850. 
however  read  with  a  sigh  the  description       *  Oiannone,  1.  xxi.  c.  8.    Velly,  i.  vIL 

given  of  that  in  1800.    Papa  innumera-  p.  14D.    I  have  not  observed  any  good 

bilem  pecnniam  ab  iisdem  raoepit,  quia  authority  referred  to  ibr  this  Ihct,  whieli 

die  et  noete  duo  clerid  stabant  ad  altare  is  however  in  the  character  of  BonlflUMi 
saoeU  Faulii  tenestes  in  eorum  manlbua 
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of  the  fourteenth  centaiy.  A  bishop  of  Pamiei^  who  had 
been  sent  as  legate  from  Boniface  with  some  complaint,  dis- 
played so  mud^  insolence  and  such  disrespect  towards  the 
king,  that  Philip,  considering  him  as  his  own  subject,  was 
provoked  to  put  him  under  arrest,  with  a  view  to  institute  a 
criminal  process.  Boniface,  incensed  bejond  measure  at  this 
violation  of  ecclesiastical  and  legatine  privileges,  published 
sevend  bulls  addressed  to  the  king  and  clergy  of  France, 
charging  the  former  with  a  variety  of  offences,  some  of  thera 
not  at  all  concerning  the  church,  and  commanding  the  latter 
to  attend  a  council  which  he  had  summoned  to  meet  at  Rome. 
In  one  of  these  iostruments,  the  genuineness  of  which  does 
not  seem  liable  to  much  exception,  he  declares  in  concise 
and  dear  terms  that  the  king  was  subject  to  him  in  temporal 
as  well  as  spiritual  matters.  This  proposition  had  not  hitherto 
been  explicitly  advanced,  and  it  was  now  too  late  to  advance 
it.  Philip  replied  by  a  short  letter  in  the  rudest  language, 
and  ordered  his  buUs  to  be  publicly  burned  at  Paris.  Deter- 
mined, however,  to  show  the  real  strength  of  his  opposition, 
he  summoned  representatives  from  the  three  orders  of  his 
kingdom.  This  is  commonly  reckoned  the  first  assembly  of 
the  States  Greneral.  The  nobility  and  commons  disclaimed 
with  firmness  the  temporal  authority  of  the  pope,  and  oon- 
▼eyed  their  sentiments  to  Rome  through  letters  addressed  to 
the  college  of  cardinals.  The  clergy  endeavored  to  steer  a 
middle  course,  and  were  reluctant  to  enter  into  an  engage- 
ment not  to  obey  the  pope's  summons;  yet  they  did  not 
hesitate  unequivocally  to  deny  his  temporal  jurisdiction. 

The  council,  however,  opened  at  Rome ;  and  notwithstand- 
ing the  king's  absolute  prohibition,  many  French  prelates 
held  themselves  bound  to  be  present.  In  this  assembly  Boni- 
&ce  promulgated  his  famous  constitution,  denominated  Unam 
sanctam.  The  church  is  one  body,  he  therein  declares,  and 
has  one  head.  Under  its  command  are  two  swords,  the  one 
spiritual,  and  the  other  temporal ;  that  to  be  used  by  the 
supreme  pontiff  himself;  this  by  kings  and  knights,  by  Lis 
license  and  at  his  will.  But  the  lesser  sword  must  be  subject 
to  the  greater,  and  the  temporal  to  the  spiritual  authority. 
He  concludes  by  declaring  the  subjection  of  every  human 
being  to  the  see  of  Rome  to  be  an  article  of  necessary  faith.^ 

and  Um  cdlton  of  L*Art  do  T6iifl«r  tea       ^  Uterqae  eat  in    potastato  eooldsiw 
IMw  ham  alao  netilWd  U.  splriteUa  aoiUoet  gladlus  at  maUri&lia 
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Aecordinglj,  in  an  assembly  of  his  states  at  Paris,  he  pre- 
ferred virulent  chai^ges  against  the  pope,  denying  him  to  have 
been  legitimately  elected,  imputing  to  him  various  heresies, 
and  ultimately  appealing  to  a  general  council  and  a  lawful 
head  of  the  church.  These  measures  were  not  very  happily 
planned ;  and  experience  had  always  shown  that  Europe 
would  not  submit  to  change  the  common  chief  of  her  religion 
for  the  purposes  of  a  single  sovereign.  But  Philip  succeeded 
in  an  attempt  apparently  more  bold  and  singular.  Nogaret, 
a  minister  who  had  taken  an  active  share  in  all  the  proceed- 
ings against  Boniface,  was  secretly  despatched  into  Italy,  and, 
joining  with  some  of  the  Colonna  family,  proscribed  as  Ghib- 
elinsy  and  rancorously  persecuted  by  the  pope,  arrested  him 
at  Anagnia,  a  town  in  the  neighborhood  of  Rome,  to  which 
he  had  gone  without  guards.  This  violent  action  was  not, 
one  would  imagine,  calculated  to  place  the  king  in  an  advan- 
tageous light ;  yet  it  led  accidentally  to  a  favorable  termination 
of  his  dispute.  Boniface  was  soon  rescued  by  the  inhabitants 
of  Anagnia ;  but  rage  brought  on  a  fever  which  ended  in  his 
death ;  and  the  first  act  of  his  successor,  Benedict  XI.,  was 
to  reconcile  the  king  of  France  to  the  Holy  See.^ 

The  sensible  decline  of  the  papacy  is  to  be  dated  from 'the 
pontificate  of  Boniface  YIIL,  who  had  strained  its  authority 
to  a  higher  pitch  than  any  of  his  predecessors.  There  is  a 
spell  wrought  by  uninterrupted  good  fortune,  which  captivated 
men's  understanding,  and  persuades  them,  against  reasoning 
and  analogy,  that  violent  power  is  immortal  and  irresistible. 
The  spell  is  broken  by  the  first  change  of  success.  We  have 
seen  the  working  and  the  dissipation  of  tliis  charm  with  a 
rapidity  to  which  the  events  of  former  times  bear  as  remote 
n  relation  as  the  gradual  processes  of  nature  to  her  deluges 
and  her  volcanoes.  In  tracing  the  papal  empire  over  mtm- 
kind  we  have  no  such  marked  and  definite  crisis  of  revolution. 
But  slowly,  like  the  retreat  of  waters,  or  the  stealthy  pace  of 
old  age,  that  extraordinary  power  over  human  opinion  has 
been  subsiding  for  ^ye  centuries.  I  have  already  observed 
that  the  symptoms  of  internal  decay  may  be  traced  further 
back.  But  as  the  retrocession  of  the  Roman  terminus  under 
Adrian  gave  tlie  first  overt  proof  of  decline  in  the  ambitious 
energies  of  that  empire,  so  the  tacit  submission  of  the  suc- 

1V«U7,  Hint.  d«  Fmnoe,  t.  tU.  p.  l(»-258;  Oierter,  B3st.  de  rUnivvnlM  dt 
Pluta.t.  II.  p.  170,ft«. 
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:e  YIII.  to  tho  king  of  France  might  have 
irope  as  a  token  that  their  influence  was  be- 

Iinprisoned,  insulted,  deprived  eventuallT' 
lence  of  Philip,  a  prince  excommunicated, 
e  ali  lengths  in  defying  and  despising  the 
,  Boni&ce  had  every  cltum  to  be  avenged 

of  the  game  s^piritual  dominion.  When 
inded  the  bulls  of  his  predecessor,  and  ad- 
>  Fair  to  communion,  without  insisting  on 
le  acted  perhaps  prudently,  but  gave  a  &lal 
ral  authority  of  Rome, 
ired  but  a  few  months,  and  his  successor 
It  v.,  at  the  instigntion,  as  is  commonly  sup- 
of  the  king  of  Fi-ance,  by  whose  influence 

been  elected,  took  the  extraordioary  step 
oving  the  papal  chair  to  Avignon.  In  this 
ir  more  than  seventy  years ;  a  period  which 
er  writers  of  Italy  compare  to  that  of  the 
rity.  The  mtgority  of  the  cardinals  was 
nd  the  popes  were  uniformly  of  the  same 
dependent  upon  the  court  of  France,  they 
rests  and  lost  the  affections  of  Italy.  Rome, 
)Tereign,  nearly  forgot  her  allegiance ;  what 
il  authority  in  the  ecclesiastical  territories 
cardinal  legates,  little  to  the  honor  or  ad- 
>ly  See.  Yet  the  series  of  Avignon  pontic 
3nsible  to  Italian  politics.  These  occupied, 
the  greater  part  of  their  attention.  But 
1  from  motives  too  manifestly  selfish,  and 
i  a  sort  of  foreigners  from  birth  and  resi- 
vated  that  unpopularity  and  had  reputation 
IS  other  causes  attached  itself  to  their  court 
f  the  supreme  pontiffs  after  Boniface  VUL 
sd  upon  such  explicit  assumptions  of  a  gen- 
risdiclion  over  sovereigns  by  divine  right  as 

made  in  his  controversy  with  Philip,  they 
ined  one  memorable  struggle  for  temporal 
le  emperor  Louis  of  Bavaria.  Maxims 
ated  without  contradiction,  and  engrafted 
iW,  passed  almost  for  articles  of  laith  among 
se  who  trusted  in  them ;  and  in  despite  of  all 
■*,  Clement  Y.  laid  it  down  that  the  popes, 
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having  transferred  the  Roman  empire  from  the  Greeks  to 
the  Germans,  and  delegated  the  right  of  nominating  an  em- 
peror to  certsun  electors,  still  reserved  the  prerogative  of 
approving  the  choice,  and  of  receiving  from  its  subject  upon 
his  coronation  an  oath  of  fealtj  and  obedience.^  This  had  a 
regard  to  Henry  VIL,  who  denied  that  his  oath  bore  ajij 
such  interpretation,  and  whose  measures,  much  to  the  alarm  of 
the  court  of  Avignon,  were  directed  towards  the  restoration 
of  his  imperial  rights  in  Italy.  Among  other  things,  he  con- 
ferred the  rank  of  vicar  of  the  empire  upon  Matteo  Visconti, 
lord  of  Milan.  The  popes  had  for  some  time  pretended  to 
possess  that  vicariate,  during  a  vacancy  of  the  empire ;  and 
after  Henry's  death  insisted  upon  Visconti's  surrender  of  the 
title.  Several  circumstances,  for  which  I  refer  to  the  political 
historians  of  Italy,  produced  a  war  between  the  pope*s  legate 
and  the  Visconti  family.  The  emperor  Louis  sent  assistance 
to  the  latter,  as  heads  of  the  Ghibelin  or  imperial  party. 
This  interference  cost  him  above  twenty  years  of  trouble. 
John  XXn.,  a  man  as  passionate  and  ambitious  as  Boniface 
himself,  immediately  published  a  bull  in  which  he  asserted 
the  right  of  administering  the  empire  during  its  vacancy 
(even  in  Grermany,  as  it  seems  from  the  generality  of  his 
expression),  as  well  as  of  deciding  in  a  doubtful  choice  of 
the  electors,  to  appertain  to  the  Holy  See ;  and  commanded 
Louis  to  lay  down  his  pretended  authority  until  the  supreme 
jurisdiction  should  determine  upon  his  election.  I^ouis's 
election  had  indeed  been  questionable ;  but  that  controversy 
was  already  settled  in  the  field  of  Muhldorf^  where  he  had 
obtained  a  victory  over  his  competitor  the  duke  of  Austria 
nor  had  the  pope  ever  interfered  to  appease  a  civil  war  dur- 
ing several  years  that  Grermany  had  been  internally  distracted 
by  the  dispute.  The  emperor,  not  yielding  ta  this 
peremptory  order,  was  excommunicated ;  his  vas- 
sals were  absolved  from  their  oath  of  fealty,  and  all  treaties 
of  alliance  between  him  and  foreign  princes  annulled.     Ger- 

1  Romani  princlpw,  fcc. ....  Romano  poteataa  ellgendi  rogem,  In  Imperatorom 
pontSflei,  a  quo  approl)atloii«in  penon»  poatmodnm  promorendam,  pertlaet,  ad- 
ad  Imperial^  celaitadinis  aploem  aasu-  striager*  Tincalo  jaramenti,  fce.  Cla- 
mende,  necDOti  anctlonenif  conseeratio-  ment.  1. 11.  t.  iz.  The  terms  of  the  oath, 
mm  e(  imperil  ooronam  acdpiunt,  sua  aa  recited  la  this  oonstitiiklon.  do  not 
sabmlttere  capita  non  reputirant  indig>  warrant  the  pope's  Interpretation,  but 
nam  J  seque  iiU  el  eidem  eccledee,  quss  a  imply  only  that  the  emperor  shall  be  the 
Gnecia  Impeiium  transtullt  In  Qermanos.  advocate  or  defender  of  the  chnroh. 
ek  a  qoa  ad  eertoa  eoram  prlncipes  jns  <^t 
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many,  however,  remained  firm ;  and  if  Louis  himself  had 
manifested  more  decision  of  mind  and  uniformity  in  his  con- 
duct, the  court  of  Avignon  must  have  signally  failed  in  a 
contest  from  which  it  did  not  in  fact  come  out  very  successfuL 
But  while  at  one  time  he  went  intemperate  lengths  against 
John  XXIL,  publishing  scandalous  accusations  in  an  assem- 
bly of  the  ^sitizens  of  Rome,  and  causing  a  Franciscan  finar 
to  be  chosen  in  his  room,  aOer  an  irregular  sentence  of  dep- 
osition, he  was  always  anxious  to  negotiate  terms  of  aocom 
modation,  to  give  up  liis  own  active  partisans,  and  to  make 
concessions  the  most  derogatory  to  his  independence  and 
dignity.  From  John  indeed  he  had  nothing  to  expect ;  but 
Benedict  XII.  would  gladly  have  been  reconciled,  if  he  had 
not  feared  the  kings  of  France  and  Naples,  political  ad- 
versaries of  the  emperor,  who  kept  the  Avignon  popes  in  a 
sort  of  servitude.  His  successor,  Clement  VI.,  inherited  the 
implacable  animosity  of  John  XXII.  towards  Loius,  who  died 
without  obtaining  the  absolution  he  had  long  abjectly  solicited.^ 
Though  the  want  of  firmness  in  this  emperor*s  character 

gave  sometimes  a  momentary  triumph  to  the  popes, 
s£tance  tcT  it  is  evident  that  their  authority  lost  ground  during 
^Sona'"^    the  continuance  of  this  struggle.     Their  right  of 

confirming  imperial  elections  was  expressly  denied 
by  a  diet  held  at  Frankfort  in  1338,  which  established  as  a 
fundamental  principle  that  the  imperial  dignity  depended 
upon  God  alone,  and  that  whoever  should  be  chosen  by  a 
majority  of  the  electors  became  immediately  both  king  and 
emperor,  with  all  prerogatives  of  that  station,  and  did  not 
require  the  approbation  of  the  pope.'  This  law,  confirmed 
as  it  was  by  subsequent  usage,  emancipated  the  German 
empire,  which  was  immediately  concerned  in  opposing  the 
papal  claims.  But  some  who  were  actively  engaged  in  these 
transactions  took  more  extensive  views,  and  assailed  the 
whole  edifice  of  temporal  power  which  the  Roman  see  had 

>  Schmidt,  Wat.  dei  AUemands,  t.  It.  statim  ex  ■0I&  electione  eft  rex  Terns  et 

p.  446-596,  seems  the  beet  modern  an-  imperator  Romanorum  oeDBendas  et  no- 

thority  for  this  contest  between  the  cm-  luioandos.  et  eldem  debet  ab  omnibus 

pbe  and  papacy.  See  aim  StruTlos,  Corp.  tniperie  suttjectis  ohedlrl,  et  administrandl 

Hist.  German,  p.  o91.  Jura  imperil,  et  caeteim  Ikciendi,  qusB  ad 

*  QQ6d  imperialis  dlgnitaa  et  poteetas  imperatorem  Tcnim  pertinent,  plenariam 

Immediate  ex  solo  Deo,  et  qu6d  de  jure  habet  poteetatvm,  nee  pap»  siTe  sedis 

•t  imperii  consuetudine  antlquitAs  appro-  ■ipostolleie  aut  alicujus  alterlus  approba- 

batA  pofltquam  aliquls  eltgitur  in  impera-  tione,  conflrmatione,  auetorltate  indSget 

torem  Utc  mgem  ab  electoribns  Imperii  Tel  oensensu.    Sehnddt,  p.  U^ 
eODoorditer,  Tel  migori  parte  eorundem, 
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been  constmcting  for  more  than  two  centuries.  Several  men 
of  learning,  among  whom  Dante,  Ockham,  and  Marailius  of 
Padaa  are  the  most  conspicuous,  investigated  the  foundations 
of  this  superstructure,  and  exposed  their  insufficiency.^  Lit- 
erature, too  long  the  passive  handmaid  of  spiritual  despotism, 
began  to  assert  her  nobler  birthright  of  ministering  to  liberty 
and  truth.  Though  the  writings  of  these  opponents  of  Rome 
lu^  not  always  reasoned  upon  very  solid  principles,  they  at 
least  taught  mankind  to  scrutinize  what  had  been  received 
with  implicit  respect,  and  prepared  the  way  for  more  philo- 
eophical  discussions.  About  tbis  time  a  new  class  of  enemies 
had  unexpectedly  risen  up  against  the  rulers  of  the  church. 
The^  were  a  part  of  the  Franciscan  order,  who  had  seceded 
from  the  main  body  on  account  of  alleged  deviations  from 
the  rigor  of  their  primitive  rule.  Their  schism  was  chiefly 
founded  upon  a  quibble  about  the  right  of  property  in  tilings 
consumable,  whidi  they  maintained  to  be  incompatible  with' 
the  absolute  poverty  prescribed  to  them.  This  frivolous 
sophistry  was  united  with  the  wildest  fanatadsm*;  and  as  John 
XXII.  attempted  to  repress  their  follies  by  a  cruel  persecu- 
tion, they  proclaimed  aloud  the  corruption  of  the  church,  fixed 
the  name  of  Antichrist  upon  the  papacy,  and  warmly  sup- 
ported the  emperer  Louis  throughout  all  his  contention  with 
the  Holy  See.* 

Meanwhile  the  popes  who  sat  at  Avignon  continued  to  in* 
vade  with  surprising  rapaciousness  the  patronage  ^.^^^ 
and  revenues  of  the  church.     The  mandats  or  AtS^u 
letters  directing  a  particular  clerk  to  be  preferred  ^**** 
seem  to  have  given  place  in  a  great  degree  to  the  more 
effectual  method  of  appropriating  benefices  by  reservation  or 
provision,  which  was  carried  to  an  enormous  extent  in  the 
fourteenth  century.    John  XXII.,  the  most  insatiate  of  |)on- 
tiffs,  reserved  to  himself  all  the  bishoprics  in  Christendom.' 

lOtemMme,  1.  xzU.  e.  8.     Sehmldt,  mon  eelebntod  perfonnanoe,  aoeribed  to 

t  Ti.  p.  152.     Dante  ma  dead  befbre  Raoal  da  Presles  under  Charles  V. 

fheee  erente,  bnt  bia  prIneiplM  were  the  *  The  sehlBm  of  the  rigid  Fnmelseani 

fame.    Oekham  had  alraadj  exerted  his  or  Fratrioelli  Is  one  of  the  meet  ringolar 

talents  in  the  same  cause  by  writing,  in  parts  of  ecclesiastical  hbtory,  and  had  a 

b^alf  of  Pliilip  IV.,  against  Bonl&ce,  a  material  tendency  both  to  depress  the 

dialogue  between  a  knight  and  a  clerk  on  temporal  authority  of  the  papat^,  and  to 

the  temporal  supremaey  of  the  church,  pare  the  way  for  the  Kelbrmatioii.    It  Is 

Tbb  is  published  among  other  tracts  of  ftilly  treated  by  Moeheim,  cent.  18  and 

Hm  same  daas  in  Goldastus,  Monarchia  14,  and  by  CreTlor,  Hist,  de  l'UniTerrit4 

Imperil,  p.  13.    This  dialogue  is  trans-  de  Paris,  t.  U.  p.  288-264.  fto. 

md  enttre  in  the  Songe  do  Vei^r,  a  '  Fienry,  Institutions,  Itc,  tip.  868; 

F.  Paul  on  BenofioeSyC.  87. 
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Benedict  XII,  assumed  the  privilege  for  his  own  life  of  dis- 
posing of  all  benefices  vacant  by  cession,  deprivation,  or 
translation.  Clement  VI.  naturally  thought  that  his  title  was 
equally  good  with  his  predecessor's,  and  continued  the  sam^e 
right  for  his  own  time;  which  soon  became  a  permanent 
rule  of  the  Roman  chancery.^  Hence  the  appointment 
of  a  prelate  to  a  rich  bishopric  was  generally  but  the  first 
link  in  a  chain  of  translation  which  the  pope  could  regulate 
according  to  his  interest  Another  capital  innovation  waa 
made  by  John  XXII^  in  the  establishment  of  the  famous  tax 
called  annates,  or  first  fruits  of  ecclesiastical  benefices,  which 
he  imposed  for  his  own  benefit.  These  were  one  yearns 
value,  estimated  according  to  a  fixed  rate  in  the  books  df  the 
Roman  chancery,  and  payable  to  the  papal  collectors  through- 
out Europe.'  Various  other  devices  were  invented  to  obtain 
money,  which  these  degenerate  popes,  abandoning  the  mag- 
nificent schemes  of  their  predecessors,  were  ccmtent  to  sedc 
as  their  principal  object.  John  XXII.  is  said  to  have  accu* 
mulated  an  almost  incredible  treasure,  exaggerated  perhaps 
by  the  ill-will  of  his  contemporaries ;'  but  it  may  be  doubted 
whether  even  his  avarice  reflected  greater  dishonor  on  the 
church  than  the  licentious  profuseness  of  Clement  VI.^ 

These  exactions  were  too  much  encouraged  by  the  kings 
of  France,  who  participated  in  the  plunder,  or  at  least  re- 
quired the  mutual  assistance  of  the  popes  for  their  own  im- 
posts on  the  clergy.  John  XXII.  obtained  leave  of  Charles 
the  Fair  to  levy  a  tenth  of  ecclesiastical  revenues;*  and 
Clement  VI.,  in  return,  granted  two  tenths  to  Philip  of 
Valois  for  the  expenses  of  his  war.  A  similar  tax  was 
raised  by  the  same  authority  towards  the  ransom  of  John.^ 

1 F.  Paiil,c.88.  TnosIatloniofblBhopB  Lenfknt,   Conctte  de  OoiutanM,  t.   fl 

had  been  made  by  the  authority  of  the  p.  188. 

metropolitan  till  Innocent  HI.  reeerred  »  0.  VUlani  pats  this  at  26^000.000  of 

this  prerogatire  to  the  Holy  See.    De  florins,  which  It  is  hardly  possible  to 

Marca,  1.  vi.  o.  8.  beUeye.     The  Italians  were   credulous 

9  F.  Paul,  o.  88 ;  Fleury,  p.  iSA ;  De  enough  to  listen  to  anr  report  against 

Harea,  1.  t1.  o.  10 ;  Pasqnier,  1.  lii.  o.  28.  the  popes  of  Artonon.  1.  zi.  o.  20.  Qian* 

The  popes  had  long  been  In  the  habit  of  none,  1.  xzii.  o.  8. 

Moeiving  a  pecuniary  gratuity   when  «  For  the  corruption  of  morals  at  ATfg- 

they  granted  the  pallium  to  an  arch-  non  during  the  secession,  see  De  Bade, 

bishop,  though  tlUs  was  reprehended  by  Vie  de  P^tnrque,  t.  i.  p.  70,  and  soTsnl 

strict   men,  and  cTen   condemned  by  other  passages. 

themselves.    De  Maroa,  ibid.    It  is  no-  •  Oontinuator  Oul.  de  Nansls,  in  Bplol- 

tleed  as  a  remarkable  thing  of  Innocent  leglo  d*Achery,  t.  lii.  p.  86,  (folio  editioii.) 

IV.  that  he  gave  the  pall  to  a  Oerman  Ita  miseram  eoclesiam,  says  this  monk* 

archbishop  irithout  accepting  anything,  unus  tondet,  alter  ezcoriat. 

Bolmiidt,  t.  It.  p.  172.    The  original  and  •  Fleuty,  Institut.  an   Droit  eoeksl 

aatoxe  of  annates  is  copiously  treated  in  astique,  t.  ii.  p.  246.    Vlllarat,  t.  te 
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These  were  contributions  for  national  purposes  unconnected 
with  religion,  which  the  popes  had  never  before  pretended  to 
impose,  and  which  die  king  might  properly  have  levied  with 
the  consent  of  his  clergy,  according  to  the  practice  of  £ng« 
laad.  But  that  consent  might  not  always  be  obtained  with 
ease,  and  it  seemed  a  more  expeditious  method  to  call  in  the 
authority  of  the  pope.  A  manlier  spirit  was  displayed  by  our 
ancestors.  It  was  the  boa<>t  of  £ngland  to  have  placed  the 
first  legal  barrier  to  the  usurpations  of  Rome,  if  we  except 
the  insulated  Pragmatic  Sanction  of  St.  Louis,  from  which 
the  practice  of  succeeding  ages  in  France  entirely  deviated. 
The  English  barons  had,  in  a  letter  addressed  to  Boniface 
VIIL,  absolutely  disclaimed  his  temporal  supremacy  over 
their  crown,  which  he  had  attempted  to  set  up  by  intermed- 
dling in  the  quarrel  of  Scotland.^  This  letter,  it  is  remarkar 
ble,  is  nearly  coincident  in  point  of  time  with  that  of  the 
French  nobility ;  and  the  two  combined  may  be  considered 
as  a  joint  protestation  of  both  kingdoms,  and  a  testimony  to 
the  general  sentiment  among  the  superior  ranks  of  the  laity. 
A  very  few  years  afterwsoHls,  the  parliament  of  Carlisle 
wrote  a  strong  remonstrance  to  Clement  V.  against  the  sys- 
tem of  provisions  and  other  extortions,  including  that  of  first 
fruits,  which  it  was  rumored,  they  say,  he  was  meditating  to 
demand.*  But  the  court  of  Avignon  was  not  to  be  moved 
by  remonstrances ;  and  the  feeble  administration  of  Edward 
IL  gave  way  to  ecclesiastical  usurpations  at  home  as  well  a 
abroad.'  His  magnanimous  son  took  a  bolder  line.  After 
complaining  ineffectually  to  Clement  YI.  of  the  enormous 
abuse  which  reserved  almost  all  English  benefices  to  the 
pope,  and  generally  for  the  benefit  of  aliens,^  he  passed  in 
]  350  the  fiunous  statute  of  provisors.  This  act,  reciting  one 
supposed  to  have  been  made  at  the  parliament  of  Carlisle, 
which,  however,  does  not  appear,'  and  complaining  in  strong 

f.4Sl.    It  became  a  nffalar  pnwtloe  for  ihe  canon  law  alto  shows.    KztraTagant. 

tbe  Idns  to  obtain  the  pope's  oonsent  to  Communes,  1.  ill.  tit.  U.  c.  11. 

lay  A  tax  on  Us  elexgy,  though  he  some-  >  The  statute  called  Artieull  eleri,  In 

timeB  applied  first  to  themselres.    Oar>  1816,  was  directed  rather  towards  oon- 

nier,  t.  xx.  p.  141  flrmlng  than  limiting  the  clerical  immu- 


1  Rvmer,  t  ii.  p.  878.    Collier,  rol.  i.  nity  in  criminal  cases, 

p  725  «  OoUier,  p.  M6. 

*  RotnU  ParUamenti,  toI.  L  p.  901.  •  It  is  singular  that  Sir  B.  Coke  should 

This  passam,  hastily  read,  has  lad  Collier  assert  that  this  act  recites  and  is  founded 

and  other  SngUsh  writers,  such  as  Henry  upon  the  statute  85  S.  I.,  De  asporta- 

and  Blaekstone,  into  the  supposition  that  tis  relifl^osomm  (2  Inst.  680);  whersaa 

mnnacee  were  imposed   by  Clement  V.  there  is  not  the   least  resemblance  in 

But  the  concurrent  testimony  of  foreign  the  words,  and  Tery  little,  if  any,  In  the 

anthon  refots  this  tax  to  Joim  XXII.  as  substance.    Blaokstone,  in  oonsequenee« 
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f  the  mischief  suBtaiaed  throagh  continual  resei^ 
benefices,  enacts  that  all  elections  and  collations 
ee,  according  to  law,  and  that,  in  case  an;  provi* 
servation  should  be  made  by  the  court  of  Rome, 
hould  for  that  turn  have  the  oollatioD  of  such  a 
'  it  be  of  ecclesiatical  election  or  patronage.' 
ition  to  the  crown,  which  seems  a  little  arbitrary, 
ly  remedy  that  could  be  effectual  against  the  con- 
d  timidity  of  chapters  and  spiritual  patrons.  We 
irt  that  a  statute  so  nobly  planned  was  executed 

steadiness.  Sometimes  by  royal  dispensation, 
by  neglect  or  evasion,  the  papal  hulls  of  provision 
obeyed,  though  fresh  laws  were  enacted  to  the 

as  the  former.  It  was  found  on  examination  in 
some  clerks  enjoyed  more  than  twenty  benefices 
•e's  dispensation.*  And  the  parliaments  both  of 
f  Richard  II. 's  reign  invariably  complain  of  the 
ihown  to  the  stotates  of  provisors.  This  led  to 
iires,  which  I  shall  presently  mention, 
dence  of  the  popes  at  Avignon  gave  very  general 
offence  to  Europe,  and  they  could  not  themselvee 
iivoid  perceiving  the  disadvantage  of  absence  from 
their  proper  diocese,  the  city  of  St-  Peter,  the 

all  their  claims  to  sovereign  authority.  But 
ang  abandoned,  offered  but  an  inhospitable  recep- 
m  V.  returned  to  Avignon,  oiler  a  short  ex- 
f  the  capital ;  and  it  was  not  till  1376  that  the 
Fien  repeated  and  long  delayed,  of  restoring  the 

to  the  metropolis  of  Christendom,  was  ultimate-' 

by  Gregory  XI.  His  death,  which  happened 
ards,  prevented,  it  is  said,  a  second  flight  that  he 
ing.  This  was  followed  by  the  great  schism,  one 
of  the  most  remarkable  events  in  ecclesiastical 
bistory.  It  is  a  difficult  and  by  no  means  an  inter- 
esting question  to  determine  the  validity  of  that 
xtnt^ted  election  which  distracted  the  Latin 
church    for  so    many  years.      AH  contemporary 

■tni*  or  Uut  ut  of  Ed-  IT  B.  m.  (Bol.  Pirl.  t.  U.  p.  tU),  k 
iDpccsH  II  to  biTe  bagn  hni  to  decide ;  knd  nrtupi  CtaDss  who 
•Ml  pFOTUaDa,  to  which    camlnii  thl>  polDt  viU  hm  to  ahonn 
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testiinonies  are  subject  to  the  suspicion  of  partialitj  in  a  cause 
where  no  one  was  permitted  to  be  neutral.  In  one  fact  how- 
ever there  is  a  common  agreement,  that  the  cardinals,  of 
whom  the  majority  were  French,  having  assembled  in  con- 
clave, for  the  election  of  a  successor  to  Gregory  XI.,  were 
disturbed  by  a  tumultuous  populace,  who  demanded  with 
menaces  a  Roman,  or  at  least  an  Italian,  pope.  This  tumult 
appears  to  have  been  sufficiently  violent  to  excuse,  and  in 
fact  did  produce,  a  considerable  degree  of  intimidation. 
Afber  some  time  the  cardinals  made  choice  of  the  arch- 
bishc^  of  Bari,  a  Neapolitan,  who  assumed  the  name  of 
Urbcm  YL  ELis'election  satisfied  the  populace,  and  tranquil- 
lity was  restored.  The  cardinals  announced  their  choice  to 
the  absent  members  of  their  college,  and  behaved  towards 
Urban  as  their  pope  for  several  weeks.  But  his  uncommon 
harshness  of  temper  giving  them  offence,  they  withdrew  to  a 
neighboring  town,  and,  protesting  that  his  election  had  been 
compelled  by  the  violence  of  the  Roman  populace,  annulled 
the  whole  proceeding,  and  chose  one  of  their  own  number, 
who  took  the  pontifical  name  of  Clement  VII.  Such  are  the 
leading  circumstances  which  produced  the  famous  schism. 
Constraint  is  so  destructive  of  the  essence  of  election,  that 
suffi'ages  given  through  actual  intimidation  ought,  I  think,  to 
be  held  invalid,  even  without  minutely  inquiring  whether 
the  degree  of  illegal  force  was  such  as  might  reasonably 
overcome  the  constancy  of  a  firm  mind.  It  is  improbable 
that  the  free  votes  of  the  cardinals  would  have  been  be- 
stowed on  the  archbishop  of  Bari;  and  I  should  not  feel 
much  hesitation  in  pronouncing  his  election  to  have  been 
void.  But  the  sacred  college  unquestionably  did  not  use  the 
earliest  opportunity  of  protesting  against  the  violence  they 
had  suffered ;  and  we  may  infer  almost  with  certainty,  that, 
if  Urban's  conduct  had  been  more  acceptable  to  that  body, 
the  world  would  have  heard  little  of  the  transient  riot  at  his 
election.  This  however  opens  a  delicate  question  in  juris- 
prudence ;  namely,  under  what  circumstances  acts,  not  only 
irregular,  but  substantially  invalid,  are  capable  of  receiving 
a  retroactive  confirmation  by  the  acquiescence  and  acknowl- 
edgment of  parties  concerned  to  oppose  them.  And  upon 
this,  I  conceive,  the  g^reat  problem  of  legitimacy  between 
Urban  and  Clement  will  be  found  to  depend.^ 

1  leniknt  hM  eoUeeted  all  the  original    of  his  Coneile  de  Piw.    No  positiTe  d»- 
tMtimoniwi  on  both  aides  in  the  flnt  book    eislon  haji  arer  been  made  on  the  suhJeet. 
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Whatever  posterity  may  have  judged  about  the  preten- 
TiMOiMt  sions  of  these  oompetitors,  they  at  that  time 
•••^*^'  shared  the  obedience  of  Europe  in  nearly  equal 
proportions.  Urban  remained  at  Rome;  Clement  resumed 
the  station  of  Avignon.  To  the  former  adhered  Italy,  the 
Empire,  England,  and  the  nations  of  the  north ;  the  latter 
retained  in  his  allegiance  France,  Spain,  Scotland,  and  Sicily. 
Fortunately  for  the  church,  no  question  of  religious  faith  in- 
termixed itself  with  this  schism  ;  nor  did  any  other  impedi« 
ment  to  reunion  exist  than  the  obstinacy  and  selfishness  of 
the  contending  parties.  As  it  was  impossible  to  come  to  any 
agreement  on  the  original  merits,  there  seemed  to  be  no 
means  of  healing  the  wound  but  by  the  abdication  of  both 
popes  and  a  fresh  undisputed  election.  This  was  the  general 
wish  of  Europe,  but  urged  with  particular  zeal  by  the 
court  of  France,  and,  above  all,  by  the  university  of  Paris^ 
which  esteems  this  period  the  most  honorable  in  her  annals. 
The  cardinals  however  of  neither  obedience  would  recede  so 
far  from  their  party  as  to  suspend  the  election  of  a  successor 
upon  a  vacancy  of  the  pontificate,  which  would  have  at  leasi 
removed  one  half  of  the  obstacle.  The  Roman  conclave 
accordingly  placed  three  pontiffs  successively,  Boniface  IX*, 
Innocent  YI.,  and  Gregory  XII.,  in  the  seat  of  Urban  YL; 
and  the  cardinals  at  Avignon,  upon  the  death  of  Clement  in 
1394,  elected  Benedict  XIII.  (Peter  de  Luna),  famous  for 
his  inflexible  obstinacy  in  prolonging  the  achiiBm.  He  re- 
peatedly promised  to  sacrifice  his  dignity  for  the  sake  of 
union.  But  there  was  no  subterfuge  to  which  this  crafty 
pontiff  had  not  recourse  in  order  to  avoid  compliance  with  his 
word,  though  importuned,  threatened,  and  even  besieged  in  his 
palace  at  Avignon.  Fatigued  by  his  evasions,  France  with- 
drew her  obedience,  and  the  GaUican  church  continued  for  a 
few  years  without  acknowledging  any  supreme  head.  But 
this  step,  which  was  rather  the  measure  of  the  university 
of  Paris  than  of  the  nation,  it  seemed  advisable  to  retract ; 
and  Benedict  was  again  obeyed,  though  France  continued  to 
urge  his  resignation.  A  second  subtraction  of  obedience,  or 
at  least  declaration  of  neutrality,  was  resolved  upon,  as  pre- 
paratory to  the  convocation  of  a  general  coundL     On  the 

bat  the  Roman  popes  are  numbered  in  gitimaoy  of  Urban ;  the  French  at  moeC 

the  commonly  reottVed  Ust,  and  those  of  intimate  that  Olement't  pretenHkma  wem 
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Other  hand,  those  who  sat  at  Rome  displayed  not  less  insin* 
oeritj.  Gregory  XII.  bound  himself  by  oath  on  his  ac- 
cession to  abdicate  when  it  should  appear  necessary.  But 
while  these  riyals  were  loading  each  other  with  the  mutual 
reproach  of  schism,  they  drew  on  themselves  the  suspicion  of 
at  least  a  virtual  collusion  in  order  to  retain  their  respective 
stations.  At  length  the  cardinals  of  both  parties,  wearied 
with  so  much  dissimulation,  desei'ted  their  masters,  and  sum- 
moned a  general  council  to  meet  at  Pisa.^ 

The  council  assembled  at  Pisa  deposed  both  Gregory  and 
Benedict,  without  deciding  in  any  respect  as  to  q^^^^  ^ 
their  pretensions,  and  elected  Alexander  V.  by  its  Piaa, 
own  supreme  authority.  This  authority,  however,  ^•**  **^» 
was  not  universaUy  recognized ;  the  Bchism,  instead  of  being 
healed,  became  more  desperate  ;  for  as  Spain  adhered  firm* 
iy  to  Benedict,  and  Gregory  was  not  without  supporters, 
there  were  now  three  contending  pontiffs  in  the  church.  A 
general  council  was  still,  however,  the  favorite  and  indeed 
the  sole  remedy ;  and  John  XXIII.,  successor  of  of  constuiee, 
Alexander  V.,  was  reluctantly  prevailed  upon,  or  ^•'>-  ^^^* 
perhaps  trepanned,  into  convoking  one  to  meet  at  Constance. 
In  this  celebrated  assembly  he  was  himself  deposed  ;  a  sen- 
tence which  he  incurred  by  that  tenacious  clinging  to  his  dig- 
nity, after  repeated  promises  to  abdicate,  which  had  already 
proved  fatal  to  his  competitors.  The  deposition  of  John, 
confessedly  a  legitimate  pope,  may  strike  us  as  an  extraor- 
dinary measure.  But,  besides  the  opportunity  it  might  aSbrd 
of  restoring  union,  the  council  found  a  pretext  for  this  sen- 
tence in  his  enormous  vices,  which  indeed  they  seem  to  have 
taken  upon  common  fame  without  any  judicial  process.  The 
true  motive,  however,  of  their  proceedings  against  him  was 
a  desire  to  make  a  signal  display  of  a  new  system  which  had 
n^idly  gained  ground,  and  which  I  may  venture  to  call  the 
whig  principles  of  the  catholic  church.  A  great  question 
was  at  issue,  whether  the  polity  of  that  establishment  should 
be  an  absolute  or  an  exceedingly  limited  monarchy.  The  papal 
tyranny,  long  endured  and  still  increasing,  had  excited  an 
active  spirit  of  reformation  which  the  most  distinguished 
ecclesiastics  of  France  and  other  countries  encouraged.  They 
recurred,  as  far  as  their  knowledge  allowed,  to  a  more  primi- 
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tire  discipline  than  the  canon  law,  and  elevated  the  suprema- 
cy of  general  councils.  But  in  the  formation  of  these  they 
<£d  not  scruple  to  introduce  material  innovations.  The 
bishops  have  usually  been  considered  the  sole  members  of 
ecclesiastical  assemblies.  At  Constance,  however,  sat  and 
voted  not  only  the  chiefs  of  monasteries,  but  tlie  ambassador^ 
of  all  Christian  princes,  the  deputies  of  universities,  with 
a  multitude  of  inferior  theologians,  and  even  doctors  of  law.^ 
These  were  naturally  accessible  to  the  pride  of  sudden  eleva- 
tion, which  enabled  them  to  control  the  strong,  and  humiliate 
the  lofty.  In  addition  to  this  the  adversaries  of  the  court 
of  Rome  carried  another  not  less  important  innovation.  The 
Italian  bishops,  almost  universally  in  the  papal  interests, 
were  so  numerous  that,  if  suffrages  had  been  taken  by  the 
head,  their  preponderance  would  have  impeded  any  meas- 
ures of  transalpine  nations  towards  reformation.  It  was  de- 
termined, therefore,  that  the  council  should  divide  itself 
into  four  nations,  the  Italian,  the  Grerman,  the  French,  and 
the  English,  each  with  equal  rights ;  and  that,  every  proposi- 
tion having  been  separately  discussed,  the  majority  of  the 
four  should  prevail.^  This  revolutionary  spirit  was  very  un- 
acceptable to  the  cardinals,  who  submitted  reluctantly,  and 
with  a  determination,  that  did  not  prove  altogether  unavail- 
ing, to  save  their  papal  monarchy  by  a  dexterous  policy. 
They  could  not,  however,  prevent  the  famous  resolutions  of 
the  fourth  and  fifth  sessions,  which  declare  that  the  council 
has  received,  by  divine  right,  an  authority  to  which  every 
rank,  even  the  papal,  is  obliged  to  submit,  in  matters  of  faith, 
in  the  extirpation  of  the  present  schism,  and  in  the  reforma- 
tion of  the  church  both  in  its  head  and  its  members ;  and 
that  every  person,  even  a  pope,  who  shall  obstinately  refuse 

1  Len&nt,  Coneile  de  Constance,  t.  i.  sition  the  inuueasnrable  pedlgreeB  of  Ir^ 
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not  Tote  upon  articles  of  fiiith,  but  only  did  his  best  to  help  the  cause.  The  recent 
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to  obej  that  oooncily  or  any  other  lawfully  assembled,  is  lia- 
ble to  SQch  punishment  as  shall  be  neces8ar7.^  These  de- 
crees are  the  great  pillars  of  that  moderate  theory  with 
respect  to  the  papal  authority  which  distinguished  the  Galli- 
can  church,  and  is  embraced,  I  presume,  by  almost  ail  lay- 
men and  the  In^or  part  of  ecclesiastics  on  this  side  of  the 
Alps.*  They  embarrass  the  more  popish  churchmen,  as  the 
Bevolution  does  our  English  tories ;  some  boldly  impugn  the 
authority  of  the  council  of  Constance,  while  others  chicane 
upon  the  interpretation  of  its  decrees.  Their  practical  im- 
portanoe  is  not,  indeed,  direct ;  universal  councils  exist  only 
in  possibility ;  but  the  acknowledgment  of  a  possible  author- 
ity paramount  to  the  see  of  Rome  has  contributed,  among 
other  means,  to  check  its  usurpations. 

The  purpose  for  which  these  general  councils  had  been 
required,  next  to  that  of  healing  the  schism,  was  the  refor- 
mation of  abuses.  All  the  rapacious  exactions,  all  the  scan* 
daloua  venality  of  which  Europe  had  complained,  while 
unquestioned  pontiff  ruled  at  Avignon,  appeared  light  in 
comparison  of  the  practices  of  both  rivals  during  the  schism. 
Tenths  repeatedly  levied  upon  the  clergy,  annates  rigorously 
exacted  and  enhanced  by  new  valuations,  fees  annexed  to  the 
complicated  formalities  of  the  papal  chancery,  were  the 
means  by  which  each  half  of  the  church  was  compelled  to 
reimburse  its  chief  for  the  subtraction  of  the  othei^s  obedi- 
ence. Boniface  IX.,  one  of  the  Roman  line,  whose  &me  is 
a  little  worse  than  that  of  his  antagonists,  made  a  gross  traffic 
c^  his  patronage;  selling. the  privileges  of  exemption  from 
ordinary  jurisdiction,  of  holding  benefices  in  commendam, 
and  other  dispensations  invented  for  the  benefit  of  the  Holy 
See.'  Nothing  had  been  attempted  at  Pisa  towards  reforma- 
tion. At  Constance  the  msgority  were  ardent  and  sincere ; 
the  representatives  of  the  French,  German,  and  English 
churches  met  with  a  determined  and,  as  we  have  seen,  not 
always  unsuccessful  resolution  to  assert  their  ecclesiastical 
liberties.  They  appointed  a  committee  of  reformation,  whose 
reconmiendations,  if  carried  into  effect,  would  have  annihi- 
lated almost  entirely  that  artfully  constructed  machinery  by 

1  Id.  p.  164.    GnTtor,  t.  ifl.  p.  417.  exoeedingly  dlfibnnt  frmn  what  It  waa 
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Some  had  absorbed  eo  mnch  of  the  revenaea  and 
ige  of  the  church.  But  men,  interested  in  perpeUiat- 
3se  abuses,  eapectally  the  cardinals,  improved  die  ad* 
es  which  a  Bkiffiil  government  alwajB  enjoys  in  placing 
;  a  popular  assembly.  They  availed  themselves  of  the 
lies  arising  out  of  the  division  of  the  coundl  into  na- 
vhich  e;)Eterior  political  circuiDStances  hod  enhanced. 
I,  then  at  war  with  England,  whose  prelensione  to  be 
i  as  a  fourth  nation  she  had  warmly  disputed,  and  not 
LSposed  towards  the  emperor  Sigismund,  joined  with 
lians  agunst  the  English  and  Grerman  membei:9  of  the 
.  in  a  matter  of  the  utmost  importance,  the  immediate 
1  of  a  pope  before  the  articles  of  reformation  should 
dly  concluded.  These  two  nations,  in  return,  unit«d 
le  ItaUans  to  choose  the  cartlinal  Colonna,  against  the 
of  the  French  divines,  who  objected  to  any  member 
sacred  college.  The  court  of  Rome  were  gainers  in 
uestiona.  Martin  V.,  the  new  pope,  soon  evinced  his 
ination  to  elude  any  substantial  reform.'  After  pub- 
a  iew  constitutions  tending  to  redress  some  of  the 
that  had  arisen  during  the  schism,  he  contrived  lo 
leparate  conventions  with  the  several  nations,  and  as 
I  possible  dissolved  the  council.* 

3oe  of  the  decrees  passed  at  Constance,  another  gen- 
uncil  was  to  be  assembled  in  five  years,  a  second  at 
1  of  seven  more,  and  from  that  time  a  similar  repre- 
;in  of  the  church  was  to  meet  every  tea  years.  Mar- 
accordingly  convoked  a  council  at  Favia,  which,  on 
t  of  the  plague,  was  transferred  to  Siena;  but  nothing 
irtance  was  transacted  by  this  assembly.'  That  which 
he  summoned  'seven  years  afterwards  to  the  city 
of  Baale  had  very  different  results.  The  pope, 
lefore  the  meeting  of  this  council,  was  succeed^  by 
las  IV.,  who,  antidpatiag  the  spirit  of  its  discussions, 
ted  to  crush  its  independence  in  the  outset,  by  trans- 
the  place  of  session  to  an  Italian  city.  No  point  was 
ed  so  material  in  the  contest  between  the  popes  and 
ers  as  whether  a  council  should  sit  in  Italy  or  beyond 

Dt,  OoBsUe  lb  OnutHM.  Th<  good  Attth  of  Um  oDuiiril.  and  Ssfamldl 
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the  Alps.  The  coancil  of  Basle  began,  as  it  proceeded,  ia 
open  enmify  to  the  court  of  Rome.  Eugenius,  after  several 
years  had  elapsed  in  more  or  less  hostile  discussions,  exerted 
his  prerogative  of  removing  the  assembly  to  Ferrara,  and 
from  thence  to  Florence.  For  this  he  had  a  specious  pretext 
in  the  negotiation,  then  apparently  tending  to  a  prosperous 
issue,  for  the  reunion  of  the  Greek  church ;  a  triumph,  how- 
ever transitory,  of  which  his  council  at  Florence  obtained  the 
^ry.  On  the  other  hand,  the  assembly  of  Basle,  though 
mndi  weakened  by  the  defection  of  those  who  adhered  to 
Eugenius,  entered  into  compacts  with  the  Bohemian  insur- 
gents, more  essential  to  the  interests  of  the  church  'than  any 
onion  with  the  Greeks,  and  completed  the  work  begun  at 
Gcmstance  by  abolishing  the  annates,  the  reservations  of 
boiefioes,  and  other  abuses  of  papal  authority.  In  this  it 
received  the  approbation  of  most  princes;  but  when,  pro- 
Ycked  by  the  endeavors  of  the  pope  to  frustrate  its  decrees, 
it  proceeded  so  &r  as  to  suspend  and  even  to  depose  him, 
neither  France  nor  Giermany  concurred  in  the  sentence. 
Even  the  ooundl  of  Constance  had  not  absolutely  asserted  a 
right  of  deposing  a  lawful  pope,  except  in  case  of  heresy, 
though  their  conduct  towards  John  could  not  otherwise  be 
justified.^  This  question  indeed  of  ecclesiastical  public  law 
seems  to  be  still  undecided.  The  fathers  of  Basle  acted 
howeveor  with  greater  intrepidity  than  discretion,  and,  not 
perhaps  sensible  of  the  change  that  was  taking  place  in  pub- 
lic opinion,  raised  Amadous,  a  retired  duke  of  Savoy,  to  the 
pontifical  dignity  by  the  name  of  Felix  V.  They  thus  re- 
newed the  schism,  and  divided  the  obedience  of  the  catholic 
church  for  a  few  years.  *  The  empire,  however,  as  well  as 
France,  observed  a  singular  and  not  very  consistent  neutral- 
ity ;  respecting  Eugenins  as  a  lawfol  pope,  and  the  assembly 
at  Basle  as  a  gen^vl  oounciL  England  warmly  8uppoi*ted 
Eugenius,  and  even  adhered  to  his  council  at  Florence; 
Aragon  and  some  oomitries  of  smaller  note  acknowledged 

I  TlM  eoaiuil  of  Baal*  «ndflaTarad  to  lent  step  ag»taist  Sagvnins ;    bnt   tha 

erada  Cbis  dJUBoiilty  by  deelarlng  Eu-  minor  theologiana,  tha  damooraey  of  the 

andna   a    lebtpaad    liarefcio.     Lenient,  CathoUo  ohuroh,  whose  right  of  suffrage 

woezxe  des  Hnsaitaa,  t.  fi.  p.  98.    Bat  as  seems   rather  an   anomalous   InfHnge- 

tiba  ehureh  eoidd  dtooover  no  herssy  in  ment  of  episooi>al  authority,  pressed  it 

Us  disagrseBMnt  with  that  assamhly,  with  muoh  heat  and  rashness.    See  a 

the  aentenoa  of  deposition  gained  little  ourions   passage  on   this  subject  in  a 

atrength  by  this  previous  deeiaion.    The  speech  of  the  cardinal  of  Aries.    LanfMit, 

Msbops  were  unwilUng  to  take  this  Tio-  t.  U.  9.  226. 
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But  the  parlisaaa  of  Basle  became  every  year 
and  Nicholas  V^  the  successor  of  Eugenius,  found 
difficulty  in  oblaining  the  cession  of  Felix,  and  ter- 
this  schism.  This  victory  of  the  court  of  Rome 
council  of  Basle  nearly  counterbalanced  the  disad< 
us  events  at  Coostance,  and  put  an  end  to  the  project 
permanent  limitatioos  upon  the  head  of  the  church 
i  of  general  councils.  Though  the  decree  that  pre- 
le  convocation  of  a  council  every  tea  years  was  still 
ed,  no  absolute  mooarcha  have  ever  more  dreaded 
be  representatives  of  their  people,  than  the  Roman 
lave  abhorred  the  name  of  those  ecclesiastical  synods : 
□e,  and  that  with  the  uimost  reluctance,  has  the 
church  been  convoked  since  the  council  of  Basle; 
famous  assembly  to  which  I  allude  does  not  fall 
le  scope  of  my  present  undertaking.* 
I  natural  subject  of  speculation,  what  would  hav« 
i  effects  of  these  universal  councils,  which  were  so 
in  the  fifteenth  century,  if  the  decree  passed  at  Con- 
ir  their  periodical  assembly  had  been  regularly  ob- 
Many  catholic  writers,  of  the  moderate  or  dsalpine 
lave  lamented  their  disuse,  and  ascribed  to  it  that 
lie  breach  which  the  Befonnation  has  made  in  the 
their  church.  But  there  is  almost  an  absurdity  in 
ig  their  permanent  existence.  What  chemistry  could 
it  united  such  heterogeneous  masses,  furnished  with 
inciple  of  mutual  repulsion  P  Even  in  early  times, 
moils,  though  nominally  general,  were  composed  of 
xts  of  the  Roman  empire,  they  had  been  marked  hy 
and  contradiction :  what  then  oould  have  been  ex- 
^m  the  delegates  of  independent  kingdoms,  whose 
ical  polity,  whatever  may  be  eaid  of  the  spiritual 
the  diurch,  had  long  been  far  too  intimately  blended 
t  of  the  state  to  admit  of  any  general  control  without 
itP  Nor,  beyond  the  zeal,  unquestionably  sincere, 
[limated  their  members,  especially  at  Basle,  for  the 
of  papal  abuses,  is  there  anything  to  praise  in  their 
or  to  regret  in  their  cessation.     The  statesman  who 

I  DSt,  I  Mien.  UT  luffiiHiiiit  iU  tnouetiDiu  wtlh  hli  hlitoi;  oT  tha 
b* unncU or  BuLt.  LtotUit  Uiiudtani.wblsbla  ooinmaiilj  qKoud 
I  write  11  from  tbo  origlD«l    t    "     -—■--"■ .^- ^- 

me  r^lhei  Imperfect  aotlcM  of   t 
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dreaded  the  encroachments  of  priests  upon  the  civil  govern* 
ment,  the  Christian  who  panted  to  see  his  *  rights  and  faith 
purified  from  the  corruption  of  ages,  found  no  hope  of  im- 
provement in  these  councils.  They  took  upon  themselves  the 
metensions  of  the  popes  whom  they  attempted  to  supersede. 
By  a  decree  of  the  Others  at  Constance,  aU  persons,  includ- 
ing princes,  who  should  oppose  any  obstacle  to  a  journey 
undertaken  by  the  emperor  Sigismund,  in  order  to  obtain  the 
cession  of  Benedict,  are  declared  excommunicated,  and  de- 
prived of  their  dignities,  whether  secular  or  ecclesiastical.* 
Their  condemnation  of  Huss  and  Jerome  of  Prague,  and 
the  scandalous  breach  of  faith  which  they  induced  Sigismund 
to  commit  on  that  occasion,  are  notorious.  But  perhaps  it  is 
not  equally  so  that  this  celebrated  assembly  recognized  by  a 
solemn  decree  the  flagitious  principle  which  it  had  practised, 
declaring  that  Huss  was  unworthy,  through  his  obstinate  ad- 
herence to  heresy,  of  any  privilege ;  nor  ought  any  faith  or 
promise  to  be  kept  with  him,  by  natural,  divine,  or  human 
law,  to  the  prejudice  of  the  catholic  religion.^  It  will  be  easy 
to  estimate  the  claims  of  this  congress  of  theologians  to  our 
veneration,  and  to  weigh  the  retrenchment  of  a  few  abuses 
against  the  formal  sanction  of  an  atrocious  maxim. 

It  was  not,  however,  necessary  for  any  government  of 
tolerable  energy  to  seek  the  reform  of  those  abuses  which 
affected  the  independence  of  national  churches,  and  the  integ- 

1  LenAmt,  t.  L  p  489.  fkr  the  imperial  aafe-condact  wm  a  legal 

•  Kec  aliqna  Mbi  ftdee  avt  prombslo,  protection  within  the  city  of  Constance. 

de  jare  oaturali,  divino,  et  homano,  ftierit  o.  Siglsmand  was  persuaded  to  acquiesce 

in  pv^ndioium  CatfaoUcflB  fldei    obser-  in  the  capital  punishmont  of  Hubs,  and 

vanda.    Lenflint,  t.  i.  p.  491.  OTen  to  make  It  his  own  act  (Lenfiint, 

This  proposition  ia  the  great  disgrace  p.  409) ;  by  which  he  manifestly  broke 

of  the  council  in  the  aflUr  of  Ilnsft.    But  his  engagement.    6.  It  is  eTident  that  in 

the  Tlolation  of  his  safe-conduct  being  a  this  he  acted  by  the  adyiee  and  sanction 

Ikmous  event  in  ecclesiastical  history,  and  of  the  council,  who  thus  became  acces- 

which  Isas  been  Terymuch  disputed  with  sory  to  the  guilt  of  his  treachery, 

aome  degree  of  erroneous  statement  on  The  grea^  moral  to  be  drawn  from  the 

both  sides,  it  may  be  proper  to  give  briefly  story  of  John  Huss's  condemnation  is, 

an  impartial  summary.    1.  Huss  came  tiiat  no  breach  of  fidth  can  be  excused  by 

to  Constance  with  a  safe-conduct  of  the  our  opinion  of  ill  desert  in  the  party,  or 

emperor  -very  loosely  worded,  and  not  by  a  narrow  interpretation  of  our  own 

direeted  to  any  indiTlduala.     Lenflint,  engagements.    Every  capitulation  ought 

t.i.  p.  50.     2.  ThiB  pass  however  was  to     be    construed    feyorably   for    the 

binding  upon  the  emperor  himself,  and  weaker  side.    In  such  cases  it  Is  emphat- 

was  so  constdercd  by  hfan,  when  he  re-  ieally  true  that,  if  the  letter  killeth,  the 

monstrated  a^^nst  the  arrest  of  Huss.  spirit  should  gire  life. 

Id.  p.  78,  83.    3.  It  was  not  binding  ou  Gerson,  the  most  eminent  theologian 

the  council,  who  possessed  no  temporal  of  his  age,  and  the  coryphaeus  of  the 

power,  but  bad  a  right  to  decide  upon  party  that  opposed  the  trannlpiiM  prin- 

the  question  of  heresy.     4.  It  is  not  dples,  was  deeply  concerned  in  this  atro 

inaoifest  by  wtiat  cItU  authorltr  Huss  cious  business.    Creyier,  p.  4SI 
arrested,  nor  can  I  determine  how 
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liscipline,  at  the  hands  of  a  general 
fficulty  theffi  might  be  in  overturning 
on  the  decretals  of  Isidore,  and  sano 
3n  of  many  centuries,  the  more  fl^rant 
1  tyranny  were  fresh  innovations,  some 
jrntion,  others  easily  to  be  traced  up, 
■d.  The  principal  European  nations 
ent  degrees  ind<«d  of  eneigy,  to  make 
apotism  of  Rome.  In  this  resistnuce 
the  first  engaged,  but  the  most  consist- 
nt  preventing,  as  far  as  the  times  per- 
policy  to  whidi  a  court  is  liable.  We 
a  foundation  was  laid  in  the  statute  of 
-d  in.  In  the  next  reign  many  other 
epress  the  interference  of  Rome  were 
J  great  statute  of  pr»maniie,  whidi 
ringing  papal  bulls  for  translation  c^ 
nerated  purposes  into  the  kingdom  to 
re  and  perpetual  imprisonment*  This 
ibiy  was  designed  to  receive,  a  larger 
language  appears  to  warrant.  Com- 
>f  provisors,  it  put  a  stop  to  the  pope's 
e,  which  had  impoverished  the  church 
nd  for  nearly  two  centuries.  Several 
overthrow  these  enactments  ;  the  first 
V.  gave  a  very  large  power  to  the  king 
risers,  enabling  him  even  to  annul  it  at 
owever,  does  not  appear  in  the  statute- 
like  his  predecessors,  exerdsed  rather 
i  of  dispensing  with  the  law  against 
:Grogative  which,  as  to  this  point,  was 
A  act  of  his  own,  and  another  of  his 
the  statute  always  stood  unrepealed; 
'  proof  of  the  ecclesiastical  supremacy 
in  the  concordat  made  by  Martin  V.  at 
X  with  the  English  nation  we  find  no 
of  beneGces,  of  annates,  and  the  other 

l«  iRHl.     Oontar,  p.  «ES.     ChkhelgT 

(Hd  ill  lo  hia  pamr ;  but  tta  ooumoD* 

HuUn    mn  olnji  Inuonbia  so  ttab  b«l,  p. 

vlmt  th«    680 ;  ind  Iha  bcbbUtop  evto  Incornd 

iln^iiD-    MuttD'amnitiBantbrlt.  miUu.Oia- 
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principal  grievances  of  that  age  ;^  oar  ancestors  disdaining  to 
accept  by  compromise  with  the  pope  any  modification  or  even 
confirmation  of  their  statute  law.  They  had  already  restrained 
another  flagrant  abase,  the  increase  of  first  fraits  by  Boniface 
IX. ;  an  act  of  Henry  IV.  forbidding  any  greater  sum  to  be 
paid  on  that  account  than  had  been  formerly  accustomed.* 

It  will  appear  evident  to  every  person  acquainted  with  the 
contemporary  historians,  and  the  proceedings  of  parliament* 
that,  besides  partaking  in  the  general  resentment  of  Eumpe 
against  the  'papal  coart,  England  was  ander  the  lojiQeoe^cf 
influence  of  a  peculiar  hostility  to  the  clergy,  aris-  \rkiiff's 
ing  from  the  dissemination  of  the  principles  of  *■"•*■* 
Wicliff.'     All    ecclesiastical    possessions  were    marked  for 
spoliation  by  the  system  of  this  reformer ;  and  the  house  of 
commons  more  than  once  endeavored  to  carry  it  into  effect, 
pressing  Henry  IV.  to  seize  the  temporalities  of  the  church 
for  public  exigencies.^     This  recommendation,  besides  its 
injustice,  was  not  likely  to  move  Henry,  whose  policy  had 
been  to  sustain  the  prelacy  against  their  new  adversaries*. 
Ecclesiastical  jurisdiction  was  kept  in  better  control  than 
fdmierly  by  the  judges  of  common  law,  who,  tlirough  rather 
a  strained  construction  of  the  statute  of  praemunire,  extended 
its  penalties  to  the  spiritual  courts  when  they  transgressed 
their  limits.*^   The  privilege  of  clergy  in  criminal  cases  still 
remained ;  but  it  was  acknowledged  not  to  comprehend  high 
treason.* 

1  Lmfitnt,  t.  ii.  p.  444.  *  8  Imt.  p.  121 ;  OoIUer.  toI.  i.  p.  068. 

<6H.  IV.  e.l.  •2In8t.   p.    684;   where  neveral    in- 

>  See,  unoog  many  other  pungefl,  the  etanoes  of  priests  executed  for  coining 

artielec  exhibited  by  the  Loliard«  to  par*  and  other  treasons  are  addured.     And 

Ifaanent  sgainst  the  clergy  in  18M.    Col-  this  may  also  be  inferred  from  25  B.  III. 

Der  gires  thesubeiaoee  of  them,  and  they  stat.  8,  fl.  4 ;  and  from  4  H.  IV.  c.  8.  In* 

are  notieed  by  Henry ;  bat  they  are  at  deed  the   benefit   of  clergy  has    never 

ftill  length  In  WiUJnB^t.  iii.  p.  W..  been  taken  away  by  statute  from  high 

*  Walstngfaam,  p.  871,  879 ;  Rot.  Pari,  treason.    This  renders  it  improbable  that 

11 II.  IV.  Tol.  lU.  p.  645.   Theremarlcable  chief  justice  Oascojne  should,  as  Carta 

dveomstanees  detailed  by  Walsingham  tells  us,  vol.  ii.  p.  664,  have  refused  to 

in  the  former  passage  are  not  corrobo-  try  archbishop   Scrope  for  treason,  on 

eated  by  any  tiling  in  tlie  records.    But  as  the  ground  that  no  one  could  lawftiUy 

it  is  nniiksly  tluLt  so  particular  a  nana-  sit  in  judgment  on  a  bishop  for  his  lifo. 

art  should  have  no  foundation,  Hume  Whether  he  might  have  declined  to  try 

-has  plansibiy  conjectured  that  th«  roll  him  as  a  peer  is  another  question.     This 

been  wilAilly  mntflated.      As  this  pope  excommunicated  all  who  were  eon 


■oqiieion  oeonrs  in  other  instances,  It  cemed  in  Serope's  death,  and  it  eosC 

would  be  desirable  to  ascertain,  by  ex-  Henry  a  large  sum  to  obtidn  abeolutlon. 

■minartoo  of  the  originiU  rolls,  whether  But  Boniftce  IX.  was  no  arbiter  of  the 

they  bear  any  tztemal  marks  of  injury.  English   law.      Edward  IV.  granted  a 

Che  mutilators,  however,  if  such  there  strange  charter  to  the  clergy,  not  only 

wore,  have  left  a  great  deal.    The  rolls  of  dispensing  with    the   statutes   of  pne- 

Hemy  IV.  and  V.'s  parliaments  are  quite  munire,  but  absolutely  exempting  them 

Ml  oif  petitionf  a^diut  the  clergy.  from  temporal  jurisdiction  m  cases  of 
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Germany,  as  well  as  England,  was  disappointed  of  her  hopes 
of  general  reformation  by  the  Italian  party  at  Constance  ;  bat 
she  did  not  sapply  the  want  of  the  coancil's  decrees  with  suf- 
ficient decision.  A  oonoordat  with  Martin  V.  left  the  pope  in 
ooDoordato  possession  of  too  great  a  part  of  hb  recent  usurpa- 
of  Aaohaf.  tions«^  This,  however,  was  repugnant  to  the  spirit 
fenbuig.  ^£  Grennany,  which  called  for  a  more  thorough 
reform  with  ail  the  national  roughness  and  honesty.  The 
diet  of  Mentz,  during  the  continuance  of  the  council  of  Basle, 
adopted  all  those  regulations  hostile  to  the  papal  interests 
which  occasioned  the  deadly  quarrel  between  that  assembly 
and  the  court  of  Rome.'  But  the  German  empire  was  be- 
trayed by  Frederic  III^  and  deceived  by  an  accomplished  but 
profligate  statesman,  his  secretary  ^neas  Sylvius.  Fresh 
concordats,  settled  at  Aschafienburg  in  1448,  nearly  upon  a 
footing  of  those  concluded  with  Martin  Y.,  surrendered  great 
part  of  the  independence  for  which  Germany  had  contended. 
The  pope  retained  his  annates,  or  at  least  a  sort  of  tax  in 
.their  place ;  and  instead  of  reserving  benefices  arbitrarily,  he 
obtained  the  positive  right  of  collation  during  six  alternate 
months  of  every  year.  Episcopal  elections  were  freely  re- 
stored to  the  chapters,  except  in  case  of  translation,  when  the 
pope  still  continued  to  nominat€^;  as  he  did  also  if  any  person, 
canonically  unfit,  were  presented  to  him  for  confirmation.' 
Such  is  the  concordat  of  Aschafienburg,  by  which  the  catholic 
principalities  of  the  empire  have  always  been  governed, 
though  reluctantly  acquiescing  in  its  disadvantageous  provis- 
ions. Rome,  for  the  remainder  of  the  fifteenth  century,  not 
satisfied  with  the  terms  she  ha^  imposed,  is  said  to  have  con- 
tinually encroached  upon  the  right  of  election.^  But  she 
purchased  too  dearly  her  triumph  over  the  weakness  of 
Frederic  III.,  and  the  Hundred  Grievances  of  Germany, 
presented  to  Adrian  VI.  by  the  diet  of  Nuremberg  in  1522, 

treMOD  as  Trell  m  felonj.    WilUos,  Con-  Rome  would  muww,   Jf   the  annates 

dlia,  t.  iii.  p.  688 ;  Collier,  p.  678.    This,  were  but  soffleient  for  the  pope's  main- 

howeTsr,  being  an  iUegal  grant,  took  no  tenanoe  at  that  time,  what  must  they  be 

effect,  at  least  after  his  death.  now  ? 

I  Lenfknt,  t.  ii.  p.  428';  Schmidt,  t.  t  <  Schmidt,  p.  98 ;  Aneas  SylTlns,  Splst. 

p.  181.  869  and  871 ;  and  De  Moribus  German- 

s  Schmidt,  t.  T.  p.  221 ;  Len&nt.  ornm,  p.  lOil,  1061.    SeTeral  little  die- 

s  Schmidt,  t.  T.  p.  250 ;  t.  t1.  p.  94,  pates  with  the  pope  indicate  the  spirit 

fte.     He  oiMerTes  that  there  Is  three  thatwasfermentlngin  Germany  through- 

times  as  much  money  at  present  as  in  out  the  fifteenth  century.    But  this  is 

the  fifteenth  century:  if  therefbra  the  the  proper  subject  of  a  more  detailed 

;«.  agnates  are  now  felt  as  a  burden,  what  ecelesiastioal  history,  and  should  form  an 

^       't  they  have  been?  p.  118.    To  this  introduction  to  that  of  the  Befbnnatlon. 
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manifested  the  working  of  a  long-treasured  resentment,  that 
had  made  straight  the  path  before  the  Saxon  reformer. 

I  have  already  taken  notice  that  the  Castilian  church  was 
in  the  first  ages  of  that  monarchy  nearly  inde- 
pendent of  Rome.  But  after  many  gi-adual  en-  SSiSanti 
croachments  the  code  of  laws  promulgated  by  on  ohuroh  of 
Alfonso  X.  had  incorporated  a  great  part  of  the 
decretals,  and  thus  given  the  papal  jurisprudence  an  author- 
ity which  it  nowhere  else  possessed  in  national  tribunal.^.^ 
That  richly  endowed  hierarchy  was  a  tempting  spoil.  The 
popes  filled  up  its  benefices  by  means  of  expectatives  and 
reserves  with  their  own  Italian  dependents.  We  find  the 
oortes  of  Palencia  in  1388  complaining  that  strangers  are 
beneficed  in  Castile,  through  which  the  churches  are  ill  sup- 
plied, and  native  scholars  cannot  be  provided,  and  requesting 
the  king  to  take  such  measures  in  relation  to  this  as  the 
kings  of  France,  Aragon,  and  Navarre,  who  do  not  permit 
any  but  natives  to  hold  benefices  in  their  kingdoms.  The 
king  answered  to  this  petition  that  he  would  use  his  en- 
deavors to  that  end.*  And  this  is  expressed  with  greater 
warmth  by  a  cortes  of  1473,  who  declare  it  to  be  the  custom 
of  all  Christian  nations  that  foreigners  should  not  be  pro- 
moted to  benefices,  urging  the  discouragement  of  native 
learning,  the  decay  of  charity,  the  bad  performance  of  relig- 
ious rites,  and  other  evils  arising  from  the  non-residence  of 
beneficed  priests,  and  request  the  king  to  notify  to  the  court 
of  Rome  that  no  expectative  or  provision  in  favor  of  foreign- 
ers can  be  received  in  future.'  This  petition  seems  to  have 
passed  into  a  law ;  but  I  am  ignorant  of  the  consequences. 
Spain  certainly  took  an  active  part  in  restraining  the  abuses 
of  pontifical  authority  at  the  councils  of  Constance  and 
Basle  ;  to  which  I  might  add  the  name  of  Trent,  if  that  as- 
sembly were  not  beyond  my  province. 

France,  dissatisfied  with  the  abortive  termination  of  her 
exertions  during  the  schism,  rejected  the  concor-  q^^^^  ^ 
dat  offered  by  Martin  Y.,  which  held  out  but  a  papal  au- 
promise  of  imperfect  reformation.*     She  suffered  prtnoe.*" 
in  consequence  the  papal  exactions  for  some  years, 
till  the  decrees  of  the  council  of  Basle  prompted  her  to  more 

>  Marina,  Snmjo  EOrtorieo-Critioo,  o.       *  Teoria  de  lafl  Cortes,  t.  U.  p.  8M; 
OO,  ko,  Mariana,  Hist.  Hlspan.  I.  zlz.  e.  1. 

>  Id.    Teoria  de  laa  Cortes,  1. 10.  p.  128.       «  VUlarvt,  t.  zr.  o.  120. 
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vigorous  efforts  for  independence,  and  Charles  Vll,  enacted 
the  famous  Pragmatic  Sanction  of  Bouiges.^  This  has  been 
deemed  a  sort  of  Magna  Charta  of  the  Gallican  church ;  for 
though  the  law  was  speedily  abrogated,  its  principle  has  re- 
mained fixed  as  the  basis  of  eocIesiasti€»l  liberties.  By  the 
Pragmatic  Sanction  a  general  council  was  declared  superior 
to  the  pope ;  elections  of  bishops  were  made  .free  fnKn  all 
control;  mandats  or  grants  in  expectancy,  and  reservationB 
of  benefices,  were  taken  awaj ;  first  fruits  were  abolished. 
This  defalcation  of  wealth,  which  had  now  become  dearer 
than  power,  could  not  be  patiently  borne  at  Rome.  Pius  II., 
the  same  ^neas  Sylvius  who  had  sold  himself  to  oppose  the 
council  of  Basle,  in  whose  service  he  had  been  originally  dis- 
tinguished, used  every  endeavor  to  procure  the  repeal  of  this 
ordinance.  With  Charles  YII.  he  had  no  success;  but  Louis 
XI.,  partly  out  of  blind  hatred  to  his  fathcr^s  memory,  partly 
from  a  delusive  expectation  that  the  pope  would  support  the 
Angevin  faction  in  Naples,  repealed  the  Pragmatic  Sano- 
tion.'  This  may  be  added  to  other  proofs  that  Louis  XI., 
even  according  to  the  measures  of  worldly  wisdom,  was  not  a 
wise  politician.  His  people  judged  from  better  feelings ;  the 
parliament  of  Paris  constantly  refused  to  enregister  the  rev- 
ocation of  that  favorite  law,  and  it  continued  in  many  re- 
spects to  be  acted  upon  ui^til  the  reign  of.  Francis  I.'  At  the 
States  General  of  Tours,  in  1484,  the  inferior  clergy,  second- 
ed by  the  two  other  orders,  earnestly  requested  that  the 
Pragmatic  Sanction  might  be  confirmed;  but  the  prelates 
were  timid  or  corrupt,  and  the  regent  Anne  was  unwilling  to 
risk  a  quarrel  with  the  Holy  See.^  This  unsettled  state  coii- 
tlnued,  the  Pragmatic  Sanction  neither  quite  enforced  nor 
quite  repealed,  till  Francis  I.,  having  accommodated  th« 
differences  of  his  predecessor  with  Rome,  agreed  upon  a  final 
concordat  with  Leo  X.,  the  treaty  that  subsisted  for  almost 
three  centuries  between  the  papacy  and  the  kingdom  of 
France.^  Instead  of  capitular  election  or  papal  provision,  a 
new  method  was  devised  for  filling  the  vacancies  of  episcopal 
sees.    The  king  was  to  nominate  a  fit  person,  whom  the 

1  Id«in.  p.  268;  Hist,  du  Droit  PnbUe  *  Oarnler,  t.  xrl.  p.  482;  t.  xrll.  p. 

leelte.  mn^oli,  t.  tl.  p.  284;  Vltfurj,  282  ot  alibL    CvsTtor,  t.  !▼.  p.  818  •! 

InititiitlonB  au  Droit;  CreTier.  t.  ir.  p.  alibi. 

100 ;  Puqiiier,  Becherohaa  de  ut  FraoM,  *  Gavnler,  t.  ziz.  p.  216  and  821. 

1.  W.  c.  27.  *  Gavnitt,  t.  zxlu.  p.  161:  Hlit.  dv 

<Vlllar«t,  and  Gamier,  t.  xri.;  Ore-  Droit  Publlo  Soelte.  Fr.  t.  U.  p.  248; 

Tier,  t.  ir.  p.  26S,  274.  Vleiuy.  loBtitations  an  Droit,  t.  L  9.  lOX 
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pope  was  to  collate.  The  one  obtained  an  essential  patron* 
age,  the  other  preserved  his  theoretical  supremacy.  Annates 
were  restored  to  the  pope ;  a  concession  of  great  importance. 
He  gave- up  bis  indefinite  prerogative  of  reserving  benefices, 
and  received  onlj  a  small  stipulated  patronage.  This  oon- 
venti<m  met  with  strenuous  opposition  in  France ;  the  parlia- 
ment of  Paris  yielded  only  to  force ;  the  universitj  hardly 
stopped  short  of  sedition ;  the  zealous  GkJlicans  have  ever 
since  deplored  it,  as  a  fiital  wound  to  their  liberties.  There 
is  much  exaggeration  in  this,  as  &r  as  the  relation  of  the 
Giallican  church  to  Rome  is  concerned ;  but  the  royal  nomina- 
tion to  bishoprics  impaired  of  course  the  independence  of  the 
hierarchy.  Whether  this  prerogative  of  the  crown  were 
upon  the  whole  beneficial  to  France,  is  a  problem  that  I  can- 
not affect  to  solve ;  in  this  country  there  seems  little  doubt 
that  capitular  elections,  which  the  statute  of  Henry  VUI.  has 
reduced  to  a  name,  would  long  since  have  degenerated  into 
the  corruption  of  dose  boroughs ;  but  the  circumstances  of 
the  Grallican  establishment  may  not  have  been  entirely  simi- 
lar, and  the  question  opens  a  variety  of  considerations  that 
do  not  belong  to  my  present  subject. 

From  the  principles  established  during  the  schism,  and  in 
the  Pragmatic  Sanction  of  Bourges,  arose  the  far-  ui,^rtiei  of 
filmed  liberties  of  the  Grallican  church,  which  hon-  the  OidUoM 
orably  distinguished  her  firom  other  members  of  ^°'^' 
the  Roman  conmiunion.  These  have  been  referred  by  French 
writers  to  a  much  earlier  era ;  but  except  so  far  as  that  country 
participated  in  the  ancient  ecclesiastical  independence  of  aU 
Europe,  before  the  papal  encroachments  had  subverted  it,  I 
do  not  see  that  they  can  be  properly  traced  above  tJlie 
fifteenth  century.  Nor  had  they  acquired  even  at  the  expi- 
ration  of  that  age  the  precision  and  consistency  which  was 
given  in  later  times  by  the  constant  spirit  of  the  parliaments 
and  universities,  as  well  as  by  the  best  ecclesiastical  authors, 
with  little  assistance  from  the  crown,  which,  except  in  a  few 
periods  of  disagreement  with  Rome,  has  rather  been  disposed 
to  restrain  the  more  zealous  Grallicans.  These  liberties, 
therefore,  do  not  strictly  fiill  within  my  limits ;  and  it  wiU  be 
sufficient  to  observe  that  they  depended  upon  two  maxims : 
one^  that  the  pope  does  not  possess  any  direct  or  indirect 
temporal  authority ;  the  other,  that  his  spiritual  jurisdiction 
can  (mly  be  exercised  in  conformity  with  such  parts  of  the 
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against  the  excesses  of  spiritual  jurisdiction.  This  is  a 
curious  illustration  of  that  branch  of  legal  and  ecclesiastical 
history.  It  was  answered  at  large  by  some  bishops,  and  the 
king  did  not  venture  to  take  any  active  measures  at  that  time.' 
Several  regulations  were,  however,  made  in  the  fourteenth 
century,  which  took  away  the  ecclesiastical  cognizance  of 
adultery,  of  the  execution  of  testaments,  and  other  causes 
which  had  been  claimed  by  the  clergy.^  Their  immunity  in 
criminal  matters  was  stnutened  by  the  introduction  of  privi- 
lodged  cases,  to  which  it  did  not  extend ;  such  as  treason, 
murder,  robbery,  and  other  heinous  offences.'  The  parlia- 
ment began  to  exercise  a  judicial  control  over  episcopal 
oonrts.  It  was  not,  however,  till  the  beginning  of  the  six- 
teenth century,  according  to  the  best  writers,  that  it  devised 
its  famous  form  of  procedure,  the  ^appeal  because  of  abuse."  * 
This,  in  the  course  of  time,  and  through  the  decline  of  eccle- 
siastical power,  not  only  proved  an  effectual  barrier  against 
encroachments  of  spiritual  jurisdiction,  but  drew  back  again 
to  the  lay  court  the  greater  part  of  those  causes  which  by 
prescription,  and  indeed  by  law,  had  appertained  to  a  different 
oc^nizance.  Thus  testamentary,  and  even,  in  a  great  degree, 
matrimonial  causes  were  decided  by  the  parliament ;.  and  in 
many  other  matters  that  body,  being  the  judge  of  its  own 
competence,  narrowed,  by  means  of  the  appe^  because  of 
abuse,  the  boundaries  of  the  opposite  jurisdiction.'  This 
remedial  process  appears  to  have  been  more  extensively  ap- 
plied than  our  English  writ  of  prohibition.  The  latter  merely 
restrains  the  interference  of  the  ecclesiastical  courts  in  matters 
which  the  law  has  not  committed  to  them.  But  the  parlia- 
ment of  Paris  considered  itself,  I  apprehend,  as  conservator 
o£  the  liberties  and  discipline  of  the  Gallican  church ;  and 
interposed  the  appeal  because  of  abuse,  whenever  the  spir- 
itual court,  even  in  its  proper  province,  transgressed  the 
canonical  rules  by  which  it  ought  to  be  governed.' 

1  TeUy,  t.  TiU.  p.  284 ;  Fknry,  lostl-  eage,  which  till  lately  waa  shown  in  tha 

tstloBS,  t.  IL  p.  12 ;  Hist,  du  Droit  Sccl^  oastle  of  Loches. 

fmne.  t.  ii.  p.  86.  *  Pasouier,  1.  Ui.  o.  88;  Hist,  da  Droit 

s  TiUanC,  t.  zL  p.  182.  Bcclte.  Francis,  t.  U.  p.  119 ;  Fleury, 

>  VIeiny,  Inatitntiona  au  Droit,  t.  ii.  p.  Institatioiis  au  Droit  Bccl^  Fran^-ois,  t. 

188.     In  the  fknuous  case  of  Balne,  a  ii.  p.  221 ;  De  Marca,  De  CoDcordjuitift 

Uobop  and  cardinal,  w'lom  Lonis  XI.  d«-  Saoerdotli  et  Imperii,  1.  It.  c.  19.    The 

toeted  in  a  traaaonal»le  intrigue,  it  was  last   author   seems   to   carry  it  rather 

eonteaded  by  the  king  that  he  had  a  right  higher. 

to  punish  him  capitally.    Du  Clos,  Vie  »  Flenry,  InstitutionB,  t.  U.  p.  4Z,  &e. 

da  Louis  XI.  t.  L  p.  422 ;  Gamier,  Hist.  •  De  Marca,  De  ConcordantiSL,  1.  (▼.  o. 

de  France,  t.  zm.  p.  880.     Balne  was  9 ;  Fleury,  t.  ii.  p.  224.     In  Spain,  even 

ennflned  fat  manj  years  in  a  small  iron  now,  says  De  Marca,  bishops  or  olerlu 
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against  the  heretics  of  Languedoc,  were  now  preached  againsl 
all  who  espoused  a  different  party  from  the  Roman  see  in  the 
qnarrels  of  Italy.  Such  were  thoee  directed  at  Frederic  II.) 
at  Manfred,  and  at'  Matteo  Visconti,  accompanied  by  the 
usual  bribery,  indulgences,  and  remission  of  sins*  The  papal 
interdicts  of  the  fourteenth  century  wore  a  different  complex- 
ion from  those  of  former  times.  Though  tremendous  to 
the  imagination,  they  had  hitherto  been  confined  to  spiritual 
effects,  or  to  such  as  were  connected  with  religion,  as  the 
prohibition  of  marriage  and  sepulture.  But  Clement  Y.,  oa 
acoonnt  of  an  attack  made  by  the  Venetians  upon  Ferrara 
in  1309,  proclaimed  the  whole  people  infamous,  and*  incapa* 
ble  for  three  generations  of  any  office,  their  goods,  in  every 
part  of  the  world,  subject  to  confiscation,  and  every  Venetian, 
wherever  he  might  be  found,  liable  to  be  reduced  into  slave* 
fy.^  A  bull  in  the  same  terms  was  published  by  Gregory 
XI.  in  1376  against  the  Florentines. 

From  the  termination  of  the  schism,  as  the  popes  found 
their  ambition  thwarted  beyond  the  Alp^,  it  was  diverted 
more  and  more  towards  schemes  of  temporal  sovereignty. 
In  these  we  do  not  perceive  that  consistent  policy  which 
remarkably  actuated  their  conduct  as  supreme  heads  of  the 
church.  Men  generally  advanced  in  years,  and  bom  of  noble 
Italian  families,  made  the  papacy  subservient  to  the  elevation 
of  their  kindred,  or  to  the  interests  of  a  local  faction.  For 
such  ends  they  mingled  in  the  dark  conspiracies  of  that  bad  age, 
distinguished  only  by  the  more  scandalous  turpitude  of  their 
vic^s  from  the  petty  tyrants  and  intriguers  with  whom  they 
were  engaged.  In  the  latter  part  of  the  fifteenth  century, 
when  all  ^vorable  prejudices  were  worn  away,  those  who 
occupied  the  most  conspicuous  station  in  Europe  disgraced 
their  name  by  more  notorious  profligacy  than  could  be  paral- 
leled in  the  darkest  age  that  had  preceded ;  and  at  the  mo- 
ment beyond  which  this  work  is  not  carried,  the  invasion  of 
Italy  by  Charles  VIII.,  I  must  leave  the  pontifical  throne  in 
the  possession  of  Alexander  VI.  ^ 

It  has  been  my  object  in  the  present  chapter  to  bring 
within  the  compass  of  a  few  hours'  perusal  the  substance  of 
a  great  and  interesting  branch  of  history ;  not  certainly  with 
BQch  extensive  reach  of  learning  as  the  subject  might  require* 
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but  from  sources  of  unquestioned  credibility.  Unconscioni 
of  anj  partialities  that  could  give  an  oblique  bias  to  mj 
mind,  I  have  not  been  very  solicitous  to  avoid  offence  where 
ofTence  is  so  easily  taken.  Yet  there  is  one  misinterpretar 
tion  of  my  meaning  which  I  would  gladly  obviate.  I  have 
not  designed,  in  exhibiting  without  disguise  the  usurpation! 
of  Rome  during  the  middle  ages,  to  furnish  materials  foi 
unjust  prejudice  or  unfounded  distrust.  It  is  an  advan 
tageous  circumstance  for  the  philosophical  inquirer  into  the 
history  of  ecclesiastical  dominion,  that,  as  it  spreads  itself 
over  the  vast  extent  of  fifteen  centuries,  the  dependence  of 
events  upon  general  causes,  rather  than  on  transitory  combi 
nations  or  the  character  of  individuals,  is  made  more  evident, 
and  the  future  more  probably  foretold  from  a  consideration 
of  the  past,  than  we  are  apt  to  find  in  political  history.  Five 
centuries  have  now  elapsed,  during  every  one  of  which  the 
authority  of  the  Roman  see  has  successively  declined.  Slowly 
and  silently  receding  from  their  claims  to  temporal  power, 
the  pontiffs  hardly*protect  their  dilapidated  citadel  from  the 
revolutionary  concussions  of  modern  times,  the  rapacity  of 
governments,  and  the  growing  averseness  to  ecclesiastical 
infiuence.  But  if,  thus  bearded  by  unmannerly  and  threat- 
ening innovation,  they  should  occasionally  forget  that  cautious- 
policy  which  necessity  has  prescribed,  if  they  should  attempt 
(an  unavailing  expedient  I)  to  revive  institutions  which  can 
be  no  longer  operative,  or  principles  that  have  died  away, 
their  defensive  efforts  will  not  be  unnatural,  nor  ought  to 
excite  either  indignation  or  alarm.  A  calm,  comprehensive 
study  of  ecclesiastical  history,  not  in  such  scraps  and  frag- 
ments as  the  ordinary  partisans  of  our  ephemeral  literature 
obtrude  upon  us,  is  perhaps  the  best  antidote  to  extravagant 
apprehensions.  Those  who  know  what  Rome  has  once  been 
are  best  able  to  appreciate  what  she  is ;  those  who  have  sees 
the  thunderbolt  in  the  hands  of  the  Gregories  and  the  Inno- 
cents will  hardly  be  intimidated  at  the  sallies  of  decrepitude 
he  impotent  dart  of  Priam  amidst  the  crackling  ruins  of 
Troy.i 

1  It  b  again  to  be  remembered  that  thie  pamgn^h  wae  written  in  1818. 
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NOTES  TO  CHAPTER  VH. 


Note  I.     Vol.  1.  page  620. 

This  grant  is  recorded  in  two  charters  differing  materialljp 
fit»i  each  other ;  the  first  transcribed  in  Ingulfus's  Historj 
of  Crojland,  and  dated  at  Winchester  on  the  Nones  of  No- 
vember, 855 ;  the  second  extant  in  two  chartularies,  and 
bearing  date  at  Wilton,  April  22,  854.  This  is  marked  bj 
Mr.  Kemble  as  spurious  (Codex  Ang.-Sax.  Diplom.  ii.  52) ; 
and  the  authority  of  Ingulfus  is  not  sufficient  to  support  the 
first  The  fact,  however,  that  Ethelwolf  made  some  great 
and  general  donation  to  the  church  rests  on  the  authority  of 
Asser,  whom  later  writers  have  principally  copied.  Hia 
words  are,  —  "  Eodem  quoque  anno  [855]  Adelwolfus  vener- 
abilis,  rex  Occidentalium  Saxonum,  decimam  totius  regni  sui 
partem  ab  omni  regal!  servitio  et  tributo  libera vit,  et  in  sem« 
pitemo  grafio  in  cruce  Christi,  pro  redemptione  animae  suaa 
et  antecessorum  suorum,  Uni  et  Trino  Deo  immolavit." 
(Gale,  XV.  Script  iii.  156.) 

It  is  really  difficult  to  infer  anything  fix>m  such  a  passage ; 
bat  whatever  the  writer  may  have  meant,  or  whatever  truth 
there  may  be  in  his  story,  it  seems  impossible  to  strain  his 
words  into  a  grant  of  tithes.  The  charter  in  Ingulfus  rather 
leads  to  suppose,  but  that  in  the  Codex  Diplomaticus  deci- 
sively proves,  that  the  grant  conveyed  a  tenth  part  of  the 
land,  and  not  of  its  produce.  Sir  F.  Palgrave,  by  quoting 
only  the  latter  charter,  renders  Selden's  Hypothesis,  that  the 
general  right  to  tithes  dates  from  this  concession  of  Ethel- 
wolf,  even  more  untenable  than  it  is.  Certainly  the  charter 
copied  by  Ingulfus,  wbich  Sir  F.  Palgrave  passes  in  silence, 
does  grant  "  decimam  )mrtem  bonorum ; "  that  is,  I  presume, 
of  chattels,  which,  as  far  as  it  goes,  implies  a  tithe ;  while  the 
words  applicable  to  land  are  so  obscure  and  apparently  cor- 
mpt,  that  Selden  might  be  waiTanted  in  giving  them  the 
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Bojal  Prerogative,  posUiumoaslj  published.  It  must  eyer 
be  impossible,  unless  unknown  documents  are  brought  to 
light,  to  clear  up  all  the  facts  of  this  litigated  storj.  But 
though  some  protestant  writers,  as  I  have  said,  in  maintain- 
ing the  matrimonial  connection  of  Edwj  and  Elgiva,  quote 
authorities  who  give  a  di£fer^t  color  to  it,  there  is  a  pre- 
sumption of  the  marriage  from  a  passage  of  the  Saxon 
Chromcle,  a.d.  958  (wanting  in  Gibson's  edition,  but  dis- 
covered bj  Mr.  Turner,  and  now  restored  to  its  place  by  Mr. 
Petrie),  which  distinctly  says  that  archbishop  Odo  separated 
Edwy  the  king  and  £lgiva  because  they  were  too  nearly 
related.  It  is  therefore  highly  probable  that  she  was  queen, 
though  Dr.  Lingard  seems  to  hesitate.  This  passage  was 
written  as  early  as  any  other  which  we  have  on  the  subject, 
and  in  a  more  placid  and  truthful  tone. 

The  royalty,  however,  of  £lgiva  will  %e  out  of  all  pos- 
sible doubt,  if  we  can  depend  on  a  document,  being  a  reifer- 
enoe  to  a  charter,  in  the  Cotton  library  (Claudius,  B.  vi.), 
wherein  she  appears  as  a  witness.  Turner  says  of  this,  — « 
^Had  the  charter  even  been  forged,  the  monks  would  have 
taken  care  that  the  names  appended  were  correct."  This 
I>r.  Lingard  inexcusably  calls  ^'confessing  that  the  instru- 
ment is  of  very  doubtful  authenticity.'' 

The  Edinburgh  reviewer,  who  had  seen  the  manuscript, 
believes  it  genuine,  and  gives  an  account  of  it.  Mr.  Kemble 
has  printed  it  without  mark  of  spuriousness.  (Cod.  Diplom. 
ToL  V.  p.  378.)  In  this  document  we  have  the  names  of 
JBlfgifu,  the  klng^s  wife,  and  of  ^thelgifu,  the  king's  wife's 
mother.  The  signatures  are  merely  recited,  so  that  the 
document  itself  cannot  be  properly  styled  a  charter ;  but  we 
are  only  concerned  with  the  testimony  it  bears  to  the  esast- 
ence  of  the  queen  Elgiva  and  her  mother. 

If  this  charter,  thus  recited,  is  established,  we  advance  a 
step,  so  as  to  prove  the  existence  of  a  mother  and  daughter, 
bearing  nearly  the  same  names,  and  such  names  as  appar- 
ently imply  royal  blood,  the  latter  being  married  to  Edwy. 
This  would  tend  to  corroborate  the  coronation  story,  divesting 
it  of  the  gross  exaggerations  of  the  monkish  biographers  and 
their  foUowers.  It  might  be  supposed  that  the  young  king, 
little  more  than  a  boy,  retired  from  the  drunken  revelry  of 
his  courtiers  to  converse,  and  perhaps  romp,  with  his  cousin 
and  her  mother;   tliat  Dunstan  audaciously  broke  in  upon 
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Note  III.     Vol.  I.  page  631. 

I  AM  induced,  bj  further  study,  to  modify  what  is  said  in 
the  text  with  respect  to  the  well-known  passages  in  Irenaeus 
and  Cyprian.  The  former  as>ign.<,  indeed,  a  considerable 
weight  to  the  Church  of  Rome,  simply  as  testimony  to  apos- 
tolical teaching ;  but  this  is  plainly  not  limited  to  the  bishop 
of  that  city,  nor  is  he  personally  mentioned.  It  is  therefore 
an  argument,  and  no  slight  one,  against  the  pretended  su- 
premacy rather  than  the  contrary. 

The  authority  of  Cyprian  is  not,  perhaps,  much  more  to 
the  purpose.  For  the  only  words  in  his  treatise  De  Unitate 
Ecclesise  which  asseil  any  authority  in  the  chair  of  St.  Peter^ 
or  indeed  connect  Rome  with  Peter  at  all,  are  interpolations, 
not  found  in  the  best  manuscripts  or  in  the  oldest  editions. 
They  are  printed  within  brackets  in  the  best  modem  ones. 
(See  James  on  Corruptions  of  Scripture  in  the  Church  of 
Eome,  1612.)  True  it  is,  however,  that,  in  his  Epistle  to 
Cornelius  bishop  of  Rome,  Cyprian  speaks  of  "  Petri  cathe- 
dram,  atque  ecclesiam  principalem  unde  unitas  sacerdotalis 
exorta  est."  (Epist.  lix.  in  edit.  Lip.  1838 ;  Iv.  in  Baluze 
and  others.)  And  in  another  he  exhorts  Stephen,  successor 
of  ComeMus,  to  write  a  letter  to  the  bishops  of  Gkul,  that 
they  should  depose  Marcian  of  Aries  for  adhering  to  the  No- 
vatian  heresy.  (Epist.  Ixviii.  or  Ixvii.)  This  is  said  to  be 
fonnd  in  very  few  manuscripts.  Yet  it  seems  too  long,  and 
not  sufficiently  to  the  purpose,  for  a  popish  forgery.  All 
bishops  of  the  catholic  church  assumed  a  right  of  interference 
with  each  other  by  admonition ;  and  it  is  not  entirely  clear 
fit>m  the  language  that  Cyprian  meant  anything  more  authori- 
tative ;  though  1  incline,  on  the  whole,  to  believe  that,  when 
on  good  terms  with  the  see  of  Rome,  he  recognized  in  her  a 
kind  of  primacy  derived  from  that  of  St.  Peter. 

The  case,  nevertheless,  became  very  different  when  she 
was  no  longer  of  his  mind.  In  a  nice  question  which  arose, 
during  the  pontificate  of  this  very  Stephen,  as  to  the  re- 
baptism  of  those  to  whom  the  rite  had  been  administered  by 
heretics,  the  bishop  of  Rome  took  the  negative  side;  while 
()yprian,  with  the  utmost  vehemence,  maintained  the  contrary. 
Then  we  find  no  more  honeyed  phrases  about  the  principal 
church  and  the  succession  to  Peter,  but  a  very  different  style : 
^  Cur  in  tantum  Stephani,  fratris  nostri,  obstinatio  dura  pro* 
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CHAPTER   Vin. 

THB  OONSTmrriONAJL  BISTORT  OF  ENGLAND. 


PART  L 


fhe  Anglo-SMRm  Ck>iifftitafcl«Q — Sketeh  of  Aaglo-flftson  HJrtory  "■»  SurcMiloa  to 
Hm  Crown  —  Orden  of  Men— Thanes  and  Ceorii— Ulteoacemot— JudloUl 
Sytfeom — DiTMon  into  Hnndredi  —  CSounty  Court  •  Trial  by  Jorr— Iti  An- 
tfainitjr  InTeetlgated— Law  of  Frank-Pledge— Its  MTOFal  Stagei  —  Queetlon  of 
Vradal  Tennrae  before  the  Oonqneet. 

No  unbiassed  observer,  who  derives  pleasure  fix)m  the  wel- 
fitfe  of  bis  species,  can  fail  to  consider  the  long  and  uninter- 
ruptedly increasing  prosperity  of  England  as  the  most  beao- 
tifttl  phenomenon  in  the  history  of  msuikind.  Climates  more 
propitious  may  impart  more  largely  the  mere  .enjoyments  of 
existence;  but  in  no  other  region  have  the  benefits  that 
political  institutions  can  confer  been  diffused  over  so  extend- 
ed a  population ;  nor  have  any  people  so  well  reconciled  the 
discordant  elements  of  wealth,  order,  and  liberty.  These  ad* 
vantages  are  surely  not  owing  to  the  soil  of  this  island,  nor  to 
the  latitude  in  which  it  is  placed,  but  to  the  spirit  of  its  laws, 
from  which,  through  various  means,  the  characteristic  inde- 
pendence and  industriousness  of  our  nation  have  been  de- 
rived* The  constitution,  therefore,  of  England  must  be  to 
inquisitive  men  oi  all  countries,  &r  more  to  ourselves,  an  ob* 
ject  of  superior  interest;  distinguished  especially,  as  it  is, 
from  all  free  governments  of  powerful  nations  which  history 
has  recorded,  by  its  manifesting,  afler  the  lapse  of  several  cen- 
turies, not  mei^y  no  symptom  of  irretrievable  decay,  but  a 
more  expansive  energy.  Comparing  long  periods  of  timCj 
it  may  be  justly  asserted  that  the  administration  of  govern- 
ment has  progressively  become  more  equitable,  and  the  privi- 
leges of  the  subject  more  secure ;  and,  though  it  would  be  both 
presumptuous  and  unwise  to  express  an  unlimited  confidence 
as  to  the  durability  of  liberties  which  owe  their  greatest 
•ecoritj  to  the  constant  suspicion  of  the  people,  yet,  if  we  calmly 
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Qorthem  pirates  began  to  ravage  the  coast  of  England. 
Scandinavia  exhibited  in  that  age  a  very  singular  condition 
of  society.  Her  population,  continually  redundant  in  those 
barren  regions  which  gave  it  birth,  was  cast  out  in  search  of 
plnnder  upon  the  ocean.  Those  who  loved  riot  rather  than 
famine  embarked  in  large  armaments  under  chiefs  of  legiti- 
mate authority  as  well  as  approved  valor.  Such  were  the 
Searkings,  renowned  in  the  stories  of  the  North :  the  younger 
branches,  commonly,  of  royal  families,  who  inherited,  as  it 
were,  the  sea  for  their  patrimony.  Without  any  territory  bu 
oa  the  bosom  of  the  waves,  without  any  dweUing  but  their 
ships,  these  princely  pirates  were  obeyed  by  numerous  sub- 
jects, and  intimidated  mighty  nations.*  Their  invasions  of 
England  became  continually  more  formidable  :  and,  as  their 
confidence  increased,  they  began  first  to  winter,  and  ultimate- 
ly to  form  permanent  settlements  in  the  country.  By  their 
command  of  the  sea,  it  was  easy  for  them  to  harass  every 
part  of  an  island  presenting  such  an  extent  of  coast  as 
Britain ;  the  Saxons,  ai^er  a  brave  resistance,  gradually  gave 
way,  and  were  on  the  brink  of  the  same  servitude  or  exter- 
mination which  their  own  arms  had  already  brottght  upon 
the  ancient  possessors. 

From  this  imminent  peril,  after  the  three  dependent  king- 
doms, Mercia,  Northumberland,  and  East  Anglia,  had  been 
overwhelmed,  it  was  the  glory  of  Alfred  to  rescue  the  Anglo- 
Saxon  monarchy.  Nothing  less  than  the  appearance  of  a 
hero  so  undesponding,  so  enterprising,  and  so  just,  could 
have  prevented  the  entire  conquest  of  England.  Yet  he 
never  subdued  the  Danes,  nor  became  master  of  the  whole 
kingdom.  The  Thames,  the  Lea,  the  Ouse,  and  the  Roman 
road  called  Watling  Street,  determined  the  limits  of  Alfred's 
dominion.'  To  the  north-east  of  this  boundary  were  spread 
the  invaders,  still  denominated  the  armies  of  East  Anglia 
and  Northumberland  ;•  a  name  terribly  expressive  of  foreign 
conquerors,  who  retained  their  warlike  confederacy,  without 
melting  into  the  mass  of  their  subject  population.  Three 
able  and  active  sovereigns,  Edward,  Athelstan,  and  Edmund 
the  successors  of  Alfred,  pursued  the  course  of  victory,  and 

iFor  tiiem  Vildngi,  or  Sea-WogB,  a    almost  every  pvtleiilar  that  oan  illustrate 
Msw  and   interestii^  suMect,  I   would    our  early  annals  will  be  fcund. 
TCfcr  to  Mr.  Tumer'i   History  of  the       *  WilkinSf  Leges  Anglo-Saxon,  p.  47 
Anglo-Saxons,  in  which  Taluable  wtvk    Chron.  Saxon,  p.  99. 

•  Ghronicon  Saxon,  paimfin. 
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the  Saxons,  like  most  other  Eoropean  nations,  while  they 
limited  the  inheritance  of  the  crown  exclusively  to  one  royal 
family,  were  not  very  scrupulous  about  its  devolution  upon  the 
nearest  heir.  It  is  an  unwarranted  assertion  of  Carte,  that 
the  rule  of  the  Anglo-Saxon  monarchy  was  ^  lineal  agnatic 
succession,  the  blood  of  the  second  son  having  no  right  until 
the  extinction  of  that  of  the  eldest.'*^  Unquestionably  the 
eldest  eon  of  the  last  king,  being  of  full  age,  and  not  mani- 
festly incompetent,  was  his  natural  and  probable  snccevssor ; 
nor  is  it  perhaps  certain  that  he  always  waited  for  an  election 
to  take  upon  himself  the  rights  of  sovereignty,  although  the 
oeremony  of  coronation,  according  to  the  ancient  form,  appears 
to  imply  its  necessity.  But  the  public  security  in  those  times 
was  thought  incompatible  with  a  minor  king ;  and  the  artificial 
substitution  of  a  regency,  which  stricter  notions  of  hereditary 
right  have  introduced,  had  never  occurred  to  so  rude  a  people. 
Thus,  not  to  mention  those  instances  which  the  obscure  times 
of  the  Heptarchy  exhibit,  Ethelred  I.,  as  some  say,  but  cer« 
tainly  Alfred,  excluded  the  progeny  of  their  elder  brother  from 
the  throne.^  Alfred,  in  his  testament,  dilates  upon  his  own 
title,  which  he  builds  upon  a  triple  foundation,  the  will  of  his 
&ther,  the  compact  of  his  brother  Ethelred,  and  the  consent 
of  the  West  Sason  nobility.*  A  similar  objection  to  the  gov- 
ernment of  an  infant  seems  to  have  rendered  Athelstan,  not- 
withstanding his  reputed  illegitimacy,  the  public  choice  upon 
the  death  of  Edward  the  Elder.  Thus,  too,  the  sons  of  Ed* 
mund  L  were  postponed  to  their  uncle  Edred,  and,  agtun, 
preferred  to  his  issue.  And  happy  might  it  have  been  for 
England  if  this  exclusion  of  infants  had  always  obtained 
But  upon  the  death  of  Edgar  the  royal  family  wanted  some 
prince  of  mature  years  to  prevent  the  crown  from  resting 
upon  the  head  of  a  child  ;^  and  hence  the  minorities  of  Ed- 
ward IL  and  Ethelred  II.  led  to  misfortunes  which  over- 
whelmed for  a  time  both  the  house  of  Cerdic  and  the  English 
nation. 

The  Anglo-Saxon  monarchy,  during  its  earlier  period, 

1  Yol.  I.  p.  865.     BlaekstonA  has  la-  conaiQ;  which  he  would  be  as  the  m>b 

toced   to  prore  the  aame  propoflition ;  of  Ethelred. 

bat  his  knowledge  of  Englieh  history  was  >  Spelman,  Vita  Alftedi,  Appendix, 

lattier  saperfieiu.  *  According  to  the  historian  of  Ram 

*  Gluonieon  Saxon,  p.  W.    Home  says  sey,  a  sort  of  interregnum  took  place  on 

that  Btikelwold,  who  attempted  to  raise  Sdgar's  death ;  his  son's  birth  not  being 

an-  insnrreetioii    against    Kdward    the  thonght  sufficient  to  glTC  him  a  oleaf 

Sder,  was  son  of  £thelbert.    The  Saxon  right  during  in&ncy.  8  Qale,  XV  Script 

Chnaiiele   only   calls  him    the   king's  p.  418. 


Sucli  kings  as 
it  And  the  B 
were  not  of  a  ; 
emora.  But  i 
arose,  unfortun 
to  the  admiDisI 
union,  Mercia, 
garded  in  somf 
difference  of  I 
separation.  A 
bleman  who  h 
lady  after  her  1 
~  «nergy  till  her 
ince  into  hi^  . 
Edward  II.'s  : 
overpower  the 
continent  En 
from  the  condi 
the  drae  of  Ed 
to  have  been  ( 
Godwin  and  hi 
dered  at  that  tl 
powerful  and  ] 
to  have  foundei 
not  yielded  lo  t 
There  were 

IH.tHb»U»n     <^' 

rior  people.  A 
the  weregild,  o 
measure  of  thi 
laws  we  find  tn 
Thanes,  whose 


IEbgluh  Const.    CONDITION  OF  THE  CEOBLS.  69 

of  inferior  degree,  whose  composition  was  hidf  that  siun.' 
That  of  a  ceorl  was  200  shillings.  The  nature  of  this  di^^tino- 
tion  between  royal  and  lesser  thanes  is  very  obscure ;  and  I 
shall  have  something  more  to  say  of  it  presently.  However^ 
the  thanes  in  general,  or  Anglo-Saxon  gentry,  must  have  been 
Teiy  numerous.  A  law  of  Ethelred  directs  the  sheriff  to 
take  twelve  of  the  chief  thanes  in  every  hundred,  a.s  his 
asseasoTB  on  the  bench  of  justice.'  And  from  Domesday  Book 
we  may  collect  that  they  had  formed  a  pretty  large  class,  at 
least  in  some  counties,  under  Edward  the  Confessor.' 

'Die  composition  for  the  life  of  a  ceorl  was,  as  has  been 
said,  200  shillings.  If  this  proportion  to  the  value  Condition  of 
of  a  thane  points  out  the  subordination  of  ranks,  '**•  ~°'**' 
it  certainly  does  not  exhibit  the  lower  freemen  in  a  state  ot 
complete  abasement.  The  ceorl  was  not  bound,  at  least  uni- 
versally, to  the  land  which  he  cultivated  ;^  he  was  occasionally 
called  upon  to  bear  arms  for  the  public  safety  ;*  he  was  pro- 
tected against  personal  injuries,  or  trespasses  on  his  land;' 
he  was  capable  of  property,  and  of  the  privileges  which  it 
conferred.  If  he  came  to  possess  five  hydes  of  land  (or  about 
600  acres),  with  a  church  and  mansion  of  his  own,  he  was 
entitled  to  the  name  and  rights  of  a  thane.^  And  if  by  own- 
ing five  hydes  oi*  land  he  became  a  thane,  it  is  plain  that  he 
might  possess  a  less  quantity  without  reaching  that  rank. 
There  were,  therefore,  ceorls  with  land  of  their  own,  and 
ceorls  without  land  of  their  own ;  ceorls  who  might  commend 
themselves  to  what  lord  they  pleased,  and  ceorls  who  could 
not  quit  the  land  on  which  they  lived,  owing  various  services 
to  the  lord  of  the  manor,  but  always  freemen,  and  capable  of 
becoming  gentlemen.' 

1  Windns,  p.  40, 4Sy  04,  72, 101.  tion  of  all  oeorta  n«ed  not  be  supposed  to 

s  Id.  p.  117.  hare  been  the  nine ;  and  In  the  latter 

*  Domesday  Book  having  been  com-  period  this  can  be  shown  to  have  been 
pOed  by  diflsxent  sets  of  commisslonen,  subject  to  much  diversity. 

their  language  has  sometimes  varied  in  i  lieges  Ina,  o.  61jiLid. 

desctibin^  the  same  class   of  persons.  *  Leges  Alftredi,  o.  ol,  36. 

The  libert  homines^  of  whom  we  find  con-  '  I«ges  AthelatanL  ibid.  p.  70,  71. 

dnoal  mention  in  some  couotiies,  were  ^  It  is  said  in  the  Introduction  to  the 

perfaape  not  diflferent  from  the  (Wm,  Supplementary  Records   cf  Domesday, 

who  occur  in  otiier  places.     But  this  which  I  quote  from  Cooper's  Account  ot 

raltjeet  is  very  obscure ;  and  a  clear  ap-  Public  Records  (i.  223),  that  the  word 

prehension  of  the  classes  of  society  men-  eommendatio   Is  confined  to  the  three 

ttoned  in  Domesday  seems   at  present  counties  in  the  second  volume  of  Domes- 

auttaioable.  day,  except  that  it  occurs  twice  in  the 

*  Leges  Alfred!,  e.  88,  in  Wllkins.  Inqulsltio  EUensis  for  Cambridgeshire. 
lUs  text  is  not  unequivocal ;  and  I  con-  But,  if  this  parLioular  word  does  not  oo« 
tma  that  a  law  of  Ina  (c.  89)  has  rather  cur,  we  have  the  sense,  in  "  Ire  cum  terra 
a  eo&tmiy  appearance.    But  the  condi-  ubi  voluerit,"  or  "  qussrere  domlnum 
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quered  natives  of  Britain.  In  a  war  so  long  and  British 
80  obstinately  maintained  as  that  of  the  Britons  "•**'^ 
against  their  invaders,  it  is  natural  to  conclude  that  in  a  great 
part  of  the  country  the  original  inhabitants  were  almost  ex- 
tirpated, and  that  the  remainder  were  reduced  into  servitude. 
Thisj  till  lately,  has  been  the  concurrent  opinion  of  our  anti- 
quaries ;  and,  with  some  qualification,  I  do  not  see  why  it 
ahould  not  still  be  received.^  In  every  kingdom  of  the  con- 
tinent which  was  formed  by  the  northern  nations  out  of  the 
Boman  empire,  the  Latin  language  preserved  its  superiority, 
and  has  much  more  been  con*upted  through  ignorance  and 
want  of  a  standard,  than  intermingled  with  their  original 
idiom.  But  our  own  language  is,  and  has  been  from  the 
earliest  times  after  the  Saxon  conquest,  essentially  Teutonic, 
and  of  the  most  obvious  affinity  to  those  dialects  which  are 
spoken  in  Denmark  and  Lower  Saxony.  With  such  as  are 
extravagant  enough  to  controvert  so  evident  a  truth  it  is  idle 
to  contend ;  and  those  who  believe  great  part  of  our  language 
to  be  borrowed  from  the  Welsh  may  doubtless  infer  that  great 
part  of  our  population  is  derived  from  the  same  source.^  If 
we  look  through  the  subsisting  Anglo-Saxon  records,  there  is 
not  very  frequent  mention  of  British  subjects.  But  some 
midoubtedly  there  were  in  ^  state  of  freedom,  and  possessed 
of  landed  estate.     A  Welshman  (that  is,  a  Briton)  who  held 

1  [NoTB  TV.]  of  labor  are  dosigtiated.  On  the  oon- 
t  It  is  but  iust  to  mention  a  partial  trary,  the  conquering  race  are  apt  to 
exception,  acoorcUng  to  a  considerable  adopt  these  names  from  the  conquered  ; 
authority,  to  what  has  been  said  in  the  and  thus,  after  the  lapse  of  twelre  con- 
text as  to  the  absence  of  British  roots  in  turiesand  innumerable  cItII  conTulsions, 
the  Bnglish  language ;  though  it  can  but  the  principal  words  of  the  class  described 
slightly  affect  the  general  proposition,  yet  prevail  in  the  language  of  our 
Ifr.  Kemble  remarks  the  number  of  people,  and  partially  in  our  literature. 
minute  distinctions,  in  describing  the  Many,  then,  of  the  words  which  we  seek 
local  ftatureeof  a  country,  which  abound  in  rain  in  the  Anglo-Saxon  dictionaries, 
in  the  Anglo-Saxon  charters,  and  the  difft-  are,  in  foot,  to  be  sought  in  those  of  the 
enlties  which  oceur  in  their  explanation.  Cymri,  from  whose  practice  they  were 
One  of  these  relates  to  the  language  it-  adopted  by  the  yictorious  Saxons,  in  all 
•elf.  **  It  cannot  be  doubtfbl  that  local  parts  of  the  country  ;  and  they  are  not 
I,  and  those  deroted  to  distinguish  Anglo-Saxon,  but  Welsh  (i.  e.  foreign, 


tlie  natural  features  of  a  country,  possess  Wylisc),    very    frequently    unmodified 

an  Inherent  vitality,  which  even  the  ur-  either  in   meaning  or   pronunciation." 

gency  of  conquest  is  frequently  unable  Preftce  to  Codex  Diplom.  vol.  iU.  p.  16. 

to  destroy.    A  race  is  rarely  so  entirely  Though  this   bean  Intrinsio  marks  of 

removed  as  not  to  form  an  integral,  al-  probability,  it  is  yet  remarkable  that,  in 

ttiough  subordinate,  part  of  the  new  state  along  list    of  descriptive  words  which 

baaed  upon  its  rums;  and  in  the  case  immediately  follows,  there  are  not  six 

where  the  cultivator  continues  to  be  oc-  for  which  Mr.  Kemble  suggests  a  0am- 

eoftled  with  the  soil,  a  change  of  master  brian  root :  and  of  these  some,  such  as 

will  not  necessarily  lead  to  the  abandon-  eomfr,  a  valley,  belong  to  parts  of  Bug- 

ment  of  the  najnes  by  wh^h  the  land  land  where  the  Britbb  long  kept  theu 

MmU^  and  the  inMmmenti  or  t  "'Aecssee  ground 
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i  was  raised,  like  a  ccorl,  to  the  dignily  of  thauc' 
iposition,  however,  for  their  lives,  and  consequently 
in  their  rank  in  society,  they  were  inferior  lo  the 
meanest  Saxon  freemen.  The  slavey  wlio  were 
the  objects  of  legislation,  rather  for  the  puq>03P 
ning  their  punishment  th»n  of  securing  their  rights, 
fisumal,  at  least  in  early  times,  lo  have  been  part 
iquered  Britons.  For  though  his  own  crimes,  or 
ly  of  others,  might  possibly  reduce  a  Saxon  ceorl 
idition,'  it  is  inconceivable  that  the  lowest  of  ihoM 
Rngland  with  their  swords  should  in  the  establisb- 
lie  new  kingdoms  have  been  lefl  destitute  of  pei^ 
rty. 

eat  council  by  which  an  Anglo-Saxon  king  was 
guided  in  all'the  main  acts  of  government  bore  the 
appellation  of  Wilenagemot,  or  the  assembly  of 
men.  All  their  laws  express  the  assent  of  this 
md  there  are  instances  where  grants  made  without 
Tence  have  been  revoked.  It  was  composed  of 
nd  abbots,  of  the  aldermen  of  shires,  and,  as  it  is 
expressed,  of  the  noble  and  wi^e  men  of  the  king- 
'hether  the  lesser  thanes,  or  inferior  proprietors  of 
re  entitled  to  a  place  in  the  national  council,  as 
inly  were  in  the  ahiregemot,  or  county-court,  is  not 
)e  decided.  Many  writers  have  concluded,  f^im  a 
1  the  History  of  Ely,  that  no  one,  however  nobly 
i  sit  in  the  witenagemot,  so  late  at  least  as  the  reign 
d  the  Confessor,  unless  he  possessed  forty  hydes  of 
about  five  thousand  acres.*  But  the  passage  in 
loes  not  unequivocally  relate  to  the  witenagemot; 
vaguely  worded  by  an  ignorant  monk,  who  perhaps 
gone  beyond  his  fens,  ought  not  to  be  assumed  as 
rovcrtible  testimony.  Certtanly  60  Tery  high  a 
on  cannot  be  supposed  to  have  Men  requisite  in  the 
of  the  Heptarchy;  nor  do  we  find  any  collateral 
o  conQim  the  hypotliesis.  If,  however,  all  the  body 
or  freeholders  were  admissible  to  the  witenagemot, 
sly  that  the  privilege  should  have  been  fully  exer- 
ery  few,  I  believe,  at  present  imagine  that  there 

I,*.  IS;  I>C.Atl»tlt.  p.Tl.  'QilDulum  Llle  quMlrHKliTtl  hjiluDiu 

iftlojUDIl.       IB    WllUu,       ODbiUiweC,  lalerpmrrre!  tuucaiuuu 


liixGLisH  Coast.  JUDIulAL  POWER.  73 

was  any  representative  system  in  that  age ;  much  less  that 
the  ceorls  or  inferior  freemen  had  the  smallest  share  in  the 
detiberations  of  the  national  assembly. '  Every  argument 
which  a  spirit  of  controversy  once  pressed  into  this  service 
has  long  since  been  victoriously  refuted.^ 

It  has  been  justly  remarked  by  Hume,  tliat,  among  a  peo- 
ple who  lived  in  so  simple  a  manner  as  these  judicial 
Anglo-Saxons,  the  judicial  power  is  always  of  p®^*** 
more  consequence  than  the  legislative.  The  liberties  of 
these  Anglo-Saxon  thanes  were  chiefly  secured,  next  to  their 
swords  and  their  free  spirits,  by  the  inestimable  right  of 
deciding  civil  and  criminal  suits  in  their  own  county-court) 
an  institution  which,  having  survived  the  conquest,  and  con* 
tributed  in  no  small  degree  to  fix  the  liberties  of  England 
upon  a  broad  and  popular  basis,  by  limiting  the  feudal  aris- 
tocracy, deserves  attention  in  following  the  history  of  the 
British  constitution. 

The  division  of  the  kingdom  into  counties,  and  of  these 
into  hundreds  and  decennaries,  for  the  purpose  of  Diviaion  in- 
administering  justice,  was  not  peculiar  to  England,  to  «>»j^ 
In  the  early  laws  of  France*  and  Lombardy  fre- Jfdtyth-' 
qnent  mention  is  made  of  the  hundred-court,  and  ^°sa- 
now  and  then  of  those  petty  village-magistrates  who  in  Eng- 
land were  called  tything-men.    It  has  been  usual  to  ascribe  the 
establishment  of  this  system  among  our  Saxon  ancestors  to 
Alfred,  upon  the  authority  of  Ingulfus,  a  writer  contemporary 
with  the  conquest.     But  neither  the  biographer  of  Alfred, 
Asserius,  nor  the  existing  laws  of  that  prince,  bear  testimony 
to  the  fact.     With  respect  indeed  to  the  division  of  counties, 
and  their  government  by  aldermen  and  sheriffs,  it  is  certain 
that  both  existed  long  before  his  time ;  ^  and  the  utmost  that 
can  be  supposed  is,  that  he  might  in  some  instances  have 
ascertained  an  unsettled  boundary.    There  does  not  seem  to 

1  [NotB  v.]  by  Sir  H.  EUls,  on  the  authority  of  an 

*  CouDtiM,  ai  well  aa  the  aldennan  ancient  record,  to  have  consisted  of  an 

vlio  presided  OTer  them,  are  mentioned  hundred  hydes  of  land,  cultivated  and 

In  tiM  lawi  of  Ina,  o.  86.  waste  taken  t(^ther.      Introduction  to 

For  the  dlTiilon  of  eounUee,  wliich  Domesday,    i.  185.     But    this    ImpUce 

mn  not  always  formed  In  the  same  age,  equality  of  slxe,  which  la  evidently  not 

Bor  on  the  eama  plan,  tee  Palgmve,  i.  the  case.    A  passage  in  the  Dialogus  de 

116.    We  do  not  know  much  about  the  Scaccarlo  (p.  81)  is  conclusive :  —  U>da  a 

inland  ooantief  in  general ;  those  on  the  primitiva  institutione  in  centum  acrls 

eoaste  are  in   general    larger,  and  are  constat :  hundredus  est  ex  hydarum  aii- 

■entioned  in  history.    All  we  can  say  quot  centennriis,  sed  non  determinatis  ,* 

li,  that  they  all  existed  at  the  conquest  quidam  eiiim  ex  pluribus,  quldam  ex 

M  it  present.    The  hundred  is  supposed  paucioribus  hjdis  constat. 


dom,  the  complete  dislributioD  of  England  into  these  districts 
cannot,  upon  any  supposition,  be  referred  to  him. 

There  is,  indeed,  a  cireumatance  observable  in  Uiia  dinami 
which  seems  lo  indicate  ibat  it  could  not  have  taken  place  at 
one  time,  nor  upon  one  sj'Btem  ;  I  mean  the  extreme  inequal- 
ity of  hundreds  in  different  parl^  of  England.  Whether 
the  name  be  conceived  to  refer  to  ihe  number  of  free  fami- 
lies, or  of  landholders,  or  of  petty  vills,  forming  ao  many  a^ao- 
ciatioDs  of  mutual  a^urance  or  frauk-pledge,  one  can  hardly 
doubt  thai,  when  (he  term  was  fii-st  applied,  a  hundred  of  ons 
w  other  of  these  were  comprised,  at  an  average  reckoning, 
within  the  district  But  it  is  impoaaibte  to  reconcile  the  vary- 
ing size  of  hundreds  to  any  single  hypothesis.  The  county 
of  Sussex  contains  eizty-five,  ihat  of  Dorset  forty-three ; 
while  Yorkshire  has  only  twenty-six,  and  Lancashire  but  six. 
No  difference  of  population,  though  the  south  of  England 
was  undoubtedly  far  the  best  peopled,  can  be  conceived  to 
account  for  so  prodigious  a  di^pai'ity.  I  know  of  no  better 
solution  than  tliat  the  divi.<ioas  of  the  north,  properly  called 
wapentakes,'  were  planned  upon  a  different  system,  and  ob- 
tained the  denomination  of  hundreds  incorrectly  after  the 
union  of  all  England  under  a  single  sovereign. 

Assuming,  therefore,  the  name  and  partition  of  hundreds 
to  have  originated  in  the  southern  counties,  it  will  rather,  I 
think,  appear  probable  ihat  they  contained  only  an  hundred 
free  fiiraiiies,  including  the  ceorls  as  well  as  their  landtorda. 
If  we  suppose  none  but  the  latter  to  have  been  numbered, 
we  should  find  six  thousand  thanes  in  Kent,  and  six  thousand 
five  hundred  in  Sussex ;  a  reckoning  totally  inconsistent  with 
any  probable  estimate.*  But  though  we  have  little  direct 
testimony  as  to  the  population  of  those  times,  there  is  one 
passage  which  falls  in  very  suf&cieutly  with  the  former  sup- 
position. Bede  says  that  the  kingdom  of  the  South  Saxons, 
compreheading  Surrey  as  well  as  Sussex,  contained  seven 

I  WUktDi.  pp.  SI,  lae.    The  taimer,       •  It  m>iiLcl  ba  kit  to   miDUoa  pw 
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thousand  families.  The  countj  of  Sussex  alone  is  divided  into 
oxtj-five  hundreds,  which  comes  at  least  close  enough  to  prove 
that  free  flEunilies,  rather  than  proprietors,  were  the  subject 
of  that  numeration.  And  this  is  the  interpretation  of  Du 
Cange  and  Muratori  as  to  the  Centenas  and  Decaniae  of  their 
own  ancient  laws. 

I  cannot  but  feel  some  doubt,  notwithstanding  a  passage 
in  the  laws  ascribed  to  Edward  the  Confessor,^  whether  the 
tything-man  ever  possessed  any  judicial  magistracy  over  his 
small  district  He  was,  more  probably,  little  different  from  a 
petty  constable,  as  is  now  the  case,  I  believe,  wherever  that 
denomination  of  office  is  preserved.  The  court  of  the  hun- 
dred was  held,  as  on  the  continent,  by  its  own  centenarius,  or 
hundred-man,  more  oAen  called  aJderman,  and,  in  the  Nor 
man  times,  bailiff  or  constable,  but  under  the  sheriff's  writ. 
It  is,  in  the  language  of  the  law,  the  sheriff's  toum  and  leet 
And  in  the  Anglo-Saxon  age  it  was  a  court  of  justice  for 
suitors  within  the  hundred,  though  itTcouId  not  execute  it^ 
process  beyond  that  limit.  It  also  punished  small  offences, 
and  was  intrusted  with  the  ^  view  of  frank-pledge,''  and  the 
maintenance  of  the  great  police  of  mutual  surety.  In  some 
cases,  that  is,  when  the  hundred  was  competent  to  render 
judgment,  it  seems  that  the  county-court  could  only  exercise 
an  appellant  jurisdiction  for  denial  of  right  in  the  lower  tri- 
bunaL  Bdt  in  course  of  time  the  former  and  more  cele- 
brated court,  being  composed  of  far  more  conspicuous  judges^ 
and  held  before  the  bishop  and  the  earl,  became  the  real  ar  • 
biter  of  important  suits ;  and  the  court-leet  fell  almost  entirely 
into  disuse  as  a  civil  jurisdiction,  contenting  itself  with  pun- 
ishing petty  offences  and  keeping  up  a  local  police.*  It  was, 
however,  to  the  county-court  that  an  English  free-  ooun^y- 
man  chiefly  looked  for  the  maintenance  of  his  civil  ^°J^* 
rights.  In  this  assembly,  held  twice  in  the  year  by  the 
bishop  and  the  alderman,'  or,  in  his  absence,  the  sheriff,  the 
oath  of  allegiance  was  administered  to  all  freemen,  breaches 
of  the  peace  were  inquired  into,  crimes  were  investigated, 

I  Legw  Bdimrdi  ConftM.  p.  208.  Notta-  times  belonged.    Brery  ooanty  had  its 

fang,  M  Ikr  M  I  know,  eonflnns   this  alderman ;  but  the  name  is  not  applied 

passage,  whleh  hardljr  tallies  with  what  in  written  documents  to  magistrates  of 

ttke    genuine    Anglo^^^Saxon    documeats  boroughs  before  the  conquest.    Palgrave, 

contain  as  to  the  judicial  arrangements  ii.  850.    He  thinks,  however,  that  Lon- 

of  that  period.  don  had  aldermen  flrom  time  immemo* 

*  [NoTi  VI.]  rial.    After  the  conquest  the  title  seems 

*  The  alderman  was  the  highest  rank  to  have  become  appropriated  to  municipal 
the  lojal  fluBii\y,  to  whidi  he  some-  magistrates. 
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and  claims  were  determined.  T  assign  all  these  functions  to 
the  county-coi^rt  upon  the  supposition  that  no  other  subsisteil 
during  the  Saxon  times,  and  that  the  separation  of  tho 
sheriff's  toum  for  criminal  jurisdiction  had  not  yet  taken 
place ;  which,  however,  I  cannot  pretend  to  determine.^ 

A  very  ancient  Saxon  instrument,  recording  a  suit  in  tho 
Bait  in  the  county-court  Under  the  reign  of  Canute,  has  been 
oount7-  published  by  Hickes,  and  may  be  deemed  worthy 
qourt.  ^^  ^  literal  translation  in  this  place.     *'  It  is  made 

known  by  this  writing  that  in  the  shiregemot  (county-court) 
held  at  Agelnothes-stane  (Aylston  in  Herefordshire)  in  the 
reign  of  Canute  there  sat  Athelstan  the  bishop,  and  Banig 
the  alderman,  and  Edwin  his  son,  and  Leofwin  Wulfig's  son ; 
and  Thurkil  the  White  and  Tofig  came  there  on  the  king's 
business ;  and  there  were  Bryning  the  sheriff,  and  Athel- 
weard  of  Frome,  and  Leofwin  of  Frome,  and  Gkx)dric  of 
Htoke,  and  all  the  thanes  of  Herefordshire.  Then  came  to 
(he  mote  Edwin  son  of  Enneawne,  and  sued  his  mother  for 
Fome  lands,  called  Weolintun  and  Cyrdeslea-  Then  the 
1  ishop  asked  who  would  answer  for  liis  mother.  Then  an- 
i  wered  Thurkil  the  White,  and  said  that  he  would,  if  he 
I'jiew  the  facts,  which  he  did  not  Then  were  seen  in  the 
mote  three  thanes,  that  belonged  to  Feligly  (Fawley,  five 
miles  from  Aylston),  Leofwin  of  Frome,  -Sgelwig  the  Red, 
imd  Thinsig  Stsegthman ;  and  they  went  to  her,  and  inquired 
what  she  had  to  say  about  the  lands  which  her  son  clsumed. 
8he  said  that  she  had  no  land  which  belonged  to  him,  and  fell 
into  a  noble  passion  against  her  son,  aiid,  calling  for  Leofleda 
her  kinswoman,  the  wife  of  Thurkil,  thus  spake  to  her  before 
them  :  '  Tliis  is  Leofleda  my  kinswoman,  to  whom  I  give  my 
lands,  money,  clothes,  and  whatever  I  possess  after  my  life :  * 
and  this  said,  she  thus  spake  to  the  thanes :  '  Behave  like 
thanes,  and  declare  my  message  to  all  the  good  men  in  the 
mote,  and  tell  them  to  whom  I  have  given  my  lands 
and  all  my  possessions,  and  nothing  to  my  son  ; '  and  bade 
them  be  witnesses  to  this.  And  thus  they  did,  rode  to  the 
mote,  and  told  all  the  good  men  what  she  had  enjoined  them. 
Then  Thurkil  the  White  addressed  the  mote,  and  requested 
all  the  thanes  to  let  his  wife  have  the  lands  which  her  kins- 
woman had  given  her ;  and  thus  they  did,  and  Thurkil  rode 

1  Th]«  point  is  obscure ;  but  I  do  not    tlnguiah  the  dyll  from  the  criminal  til> 
peroeiw  that  the  Aaglo-Sazon  laws  dis-    bunal. 
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to  the  church  of  St.  Ethelbert,  with  the  leave  and  witness  of 
all  the  people,  and  had  this  inserted  in  a  book  in  the 
church."  * 

It  may  be  presumed  from  the  appeal  made  to  the  thanes 
present  at  the  county-court,  and  is  confirmed  by  other  ancient 
authorities,^  that  all  of  them,  and  they  alone,  to  the  exclusion 
of  inferior  freemen,  were  the  judges  of  civil  controversies. 
The  latter  indeed  were  called  upon  to  attend  its  meetings,  or, 
in  the  language  of  our  present  law,  were  suitors  to  the  court, 
and  it  was  penal  to  be  absent  But  this  was  on  account  of 
other  duties,  the  oath  of  allegiance  which  they  were  to  take, 
or  the  frank-pledges  into  which  they  were  to  enter,  not  in 
order  to  exercise  any  judicial  power ;  unless  we  conceive  that 
the  disputes  of  the  ceorls  were  decided  by  judges  of  their 
own  rank.  It  is  more  important  to  remark  the  crude  state 
df  l^al  process  and  inquiry  which  this  instrument  denotes. 
Without  any  regular  method  of  instituting  or  conducting 
causes,  the  county-court  seems  to  have  had  nothing  to  recom- 
mend it  but,  what  indeed  is  no  trifling  matter,  its  security 
from  corruption  and  tyranny ;  and  in  the  practical  jurispru- 
dence of  our  Saxon  ancestors,  even  at  the  beginning  of 
the  eleventh  century,  we  perceive  no  advance  of  civility  and 
skill  from  the  state  of  their  own  savage  progenitors  on  the 
banks  of  the  Elbe.  No  appeal  could  be  made  to  the  royal 
tribunal,  unless  justice  was  denied  in  the  county-courL* 
This  was  the  great  constitutional  judicature  in  all  questions 
of  civil  right  In  another  instrument,  published  by  Hickes, 
of  the  age  of  Ethelred  11.,  the  tenant  of  lands  which  were 
claimed  in  the  king's  court  refused  to  submit  to  the  decree  of 
that  tribunal,  without  a  regular  trial  in  the  county ;  which 
was  accordingly  granted.*  There  were,  however,  royal 
judges,  who,  either  by  way  of  appeal  from  the  lower  courts, 
or  in  excepted  cases,  formed  a  paramount  judicature;  but 

1  Hiekei,  Diiwertatlo  BplstolariB,  p.  4,  The  book  kept  In   the  ohnreh  of  St 

In  Thee&urns  Aniiquitatum  Septentrion,  Ethelbert,  vherein  Thnrkll  is  said   to 

Tol.  hi.     "Before  the  Conqaeat,"  eayt  have   inserted    the    proceedings  of  tht 

Onrdon    (on    Conrts-Baron,     p.    589),  eonnty-eourt,  may  or  may  not  haTe  been 

"  grants  vere  enrcdied  in  ttie  shire-book  a  public  record. 

in  pnblie  shire-mote,  after  proclamation  *  Id.  p.  8.    lieges  Henr.  Primi,  e  29. 

madeforany  to  come  in  that  could  claim  'Leges   Badgari,    p.  77;    CanuU,   p. 

the  lands  conveyed ;  and  this  wu  as  ir-  136 ;  Henrici  Primi,  c.  84.    I  quote  th« 

nverBible  as  the  modem  fine  vidi  proc-  latter   flreely   as   Anglo-Saxon,    though 

lamations,  or  reeorery."    This  may  be  posterior  to  the  conquest;  their  spirit 

■o;  but  the  county-court  has  at  leas;  being  perfectly  of  the  former  period. 

knig  ceased  to  be  a  court  of  record  ;  and  *  Diseertatio  Epistolaris,  p.  o. 
vonld  ask  for  proof  of  the  assertion. 


78 


TRIAL  BY  JURY. 


Chap.  Tin.  PAm  I. 


how  their  court  was  composed  under  the  Anglo-Saxon  sorer- 
eigns  I  do  not  pretend  to  assert^ 

It  had  been  a  prevailing  opinion  that  trial  by  jury  may  be 
Trial  bj  referred  to  the  Anglo-Saxon  age,  and  common 
J^y*  tradition  has  ascribed  it  to  the  wisdom  of  Alfired. 

In  such  an  historical  deduction  of  the  English  government  as 
I  have  attempted,  an  institution  so  peculiarly  characteristic 
deserves  every  attention  to  its  origin ;  and  I  shall,  therefore, 
produce  the  evidence  which  has  been  supposed  to  bear  upon 
this  most  eminent  part  of  our  judicial  system.  The  first  text 
of  the  Saxon  laws  which  may  appear  to  have  such  a  mean- 
ing Ls  in  those  of  Alfred.  '^  If  any  one  accuse  a  king's  thane 
of  homicide,  if  he  dare  to  purge  himself  (ladian),  let  him  do 
it  along  with  twelve  king's  thanes."  ''If. any  one  accuse  a 
thane  of  less  rank  (Isessa  maga)  than  a  king's  thane,  let  him 
purge  himself  along  with  eleven  of  his  equals,  and  one  king's 
thane."  ^  This  law,  which  Nicholson  contends  to  mean  noth- 
ing but  trial  by  jury,  has  been  referred  by  Hickes  to  thai 
ancient  usage  of  compurgation,  where  the  accused  sustained 
his  own  oath  by  those  of  a  number  of  his  friends,  who 
pledged  their  knowledge,  or  at  least  their  belief,  of  his  inno- 
cence.' 

In  the  canons  of  the  Northumbrian  clergy  we  read  as  fol- 
lows :  "  If  a  king's  thane  deny  this  (the  practice  of  heathen 
superstitions),  let  twelve  be  appointed  for  him,  and  let  him  take 
twelve  of  his  kindred  (or  equals,  maga)  and  twelve  British 
strangers ;  and  if  he  fail,  then  let  him  pay  for  his  breach  of 
law  twelve  half-marcs :  If  a  landholder  (or  lesser  thane) 
deny  the  charge,  let  as  many  of  his  equals  and  as  many 
strangers  be  tsdken  as  for  a  royal  thane ;  and  if  he  fail,  let 
him  pay  six  half-marcs :  If  a  ceorl  deny  it,  let  as  many  of 
his  equals  and  as  many  strangers  be  taken  for  him  as  for  the 
others ;  and  if  he  fail,  let  him  pay  twelve  orse  for  his  breach 
of  law."^    It  is  difficult  at  first  sight  to  imagine  that  these 


1  Madox,  HlfltoiT  of  the  Exehequer, 
p.  06.  will  not  admit  the  existence  of  any 
court  anal(^us  to  the  Curia  Re^ 
belbre  the  conquest;  all  pleas  being 
determlxied  in  the  county.  There  are, 
however,  BeTeral  instances  of  decisions 
before  the  king;  and  in  some  cases  it 
leoms  that  the  witensf^mot  had  a  Judi- 
dal  authority.  Leges  (>iouti,  p.  185, 186 ; 
Hist.  EUensis,  p.  460;  Chron.  Sax.  p. 
IW.    In  the  Leges  Henr.  I.  o.  10,  the 


limits  of  the  royal  and  Iocs]  jurisdictioDS 
are  defined,  as  to  criminal  matters,  and 
seem  to  have  been  little  changed  sinoe 
the  reign  of  Canute,  p.  185  11818> 
[NoTi  VII.) 

I  Legw  Alftedi,  p.  47. 

s  Nicholson,  Pielktio  ad  Leges  An^o* 
Saxon.;  WlUdnsii,  p.  10;  Hiekes,  Di» 
sertatio  Epistolaris. 

4  WiUdns,  p.  100. 
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thirty-mx  so  selected  were  merelj  compurgators,  since  il 
seems  absurd  that  the  judge  should  name  indifferent  persons, 
who  without  inquiry  were  to  make  oath  of  a  party's  irnio- 
cence.  Some  have  therefore  conceived  that,  in  this  and 
other  instances  where  compurgators  are  mentioned,  they 
were  Tirtually  jurors,  who,  before  attesting  the  facts,  were  to 
inform  their  consciences  by  investigating  them.  There  ar« 
however  passages  in  the  Saxon  laws  nearly  pai*allel  to  that 
just  quoted,  which  seem  incompatible  with  this  interpreta- 
tion. Thus,  by  a  law  of  Athelstan,  if  any  one  claimed  a  stray 
ox  as  his  own,  five  of  his  neighbors  were  to  be  assigned,  of 
whom  one  was  to  maintain  the  claimant's  oath.^  Perliaps 
the  principle  of  these  regulations,  and  indeed  of  the  whole 
law  of  compurgation,  is  to  be  found  in  that  stress  laid  upon 
general  character  which  pervades  the  An^lo-Saxon  jurispru* 
dence.  A  man  of  ill  reputation  was  compelled  to  undergo  a 
triple  ordeal,  in  cases  where  a  single  one  sufficed  for  persons 
of  credit ;  a  provision  rather  inconsistent  with  the  trust  in  a 
miraculous  interposition  of  Providence  which  was  the  basis 
of  that  superstition.  And  the  law  of  frank-pledge  proceeded 
upon  the  maxim  that  the  best  guarantee  of  every  man's  obe- 
dience to  the  government  was  to  be  sought  in  the  confidence 
of  his  neighbors.  Hence,  while  some  compurgators  were  to 
be  chosen  by  the  sheriff,  to  avoid  partiality  and  collusion,  it 
was  still  intended  that  they  should  be  residents  of  the  vicin- 
age, witnesses  of  the  defendant's  previous  hfe,  and  competent 
to  estimate  the  probability  of  his  exculpatory  oath.  For 
the  British  strangers,  in  the  canon  quoted  above,  were 
certainly  the  original  natives,  more  intermingled  with  their 
conquerors,  probably,  in  the  provinces  north  of  the  Humber 
than  elsewhere,  and  still  denominated  strangers,  as  the  dis- 
tinction of  races  was  not  done  away. 

If  in  this  instance  we  do  not  feel  ourselves  warranted  to 
infer  the  existence  of  trial  by  jury,  stiU  less  shall  we  find 
even  an  analogy  to  it  in  an  article  of  the  treaty  betw<^ 
England  and  Wab8_  during  the  reign  of  Ethel  red  IL 
^Twelve  persons  skilled  in  the  law,  six  English  and  six 
Welsh,  shall  instruct  the  natives  of  each  count^,  on  pain  of 
forfeiting  their  possessions,  if,  except  through  ignorance,  they 
give  false  information."  '  This  is  obviously  but  a  regulation 
intended  to  settle  disputes  among  the  Welsh  and  English,  to 

1  UCM  ACbelBtaoi,  p.  68  •  I«8M  Ethelredl,  p.  125. 


which  their 
rise. 

By  a  law 

1  every  wap< 
thanea  shou 
criminal  noi 
probable  th( 
Eheriff,  like 
bw3  of  Frai 
Thia  pa3sa{ 
been  alreaci; 
justice,  tbai 
are  discover 

neigliboring  hundreds.' 

But  llie  nearest  approach  to  a  regular  jury  which  hoa 
been  preserved  in  our  scanty  memorials  of  the  Anglo-Saxon 
age  occurs  in  the  history  of  the  monastery  of  Ramsey.  A 
controversy  relating  to  lauds  between  that  society  and  a  cei*- 
tain  nobleman  was  brought  into  tbe  county-court,  when  each 
party  was  heard  in  his  own  behalf.  Ailer  this  commence- 
ment, on  account  pipbably  of  the  length  and  difficulty  of  the 
iuveatigation,  it  was  referred  by  the  court  to  thirty-six  thanes, 
equally  chosen  by  both  sides.*  And  here  we  begin  to  per- 
ceive the  manner  in  which  those  tumultuous  assemblies,  the 
mixed  body  of  freeholders  in  their  county-court,  slid  gradu- 
ally into  a  more  steady  and  more  diligent  tribunal.  But  thia 
was  not  the  work  of  a  single  age.  In  the  Conqueror's  reign 
we  And  a  proceeding  very  simitar  to  the  case  of  BamBey,  in 
which  the  huIi  has  been  commenced  in  tbe  coanty-court,  be-  . 
fore  it  was  found  expedient  lo  remit  it  to  a  select  body  of 
freeholders.  In  the  reign  of  William  Buftis,  and  down  to 
that  of  Henry  II.,  when  the  trial  of  writs  of  right  by  the 
grand  assiz^  was  introduced,  Hickes  has  discovered  other  in- 
stances of  the  original  u^■!lge.*  The  language  of  Domesday 
.  Book  lends  some  confirmation  lo  its  existence  at  tlie  time  oi 
that  survey;  and  even  our  common  legal  expression  of  trial 
by  the  country  seems  to  be  derived  from  a  period  when  tbe 
form  was  lite  rally- popular. 

■  L<«H  Bthelndl,  p.  117.  ■  Hkl.  RrnmH]',  Id.  p.  Ufi. 

>  Hlit.  Kil«nil>.  Id  Otlc'i  Sniptaiw       «  Bkttdl  MmwWIIb  IjlMcJmt,  >  W, 
liL  p.  411  ud  *n.  «8. 
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In  oomparing  the  yarioas  passages  which  I  have  quoted  it 
is  impossible  not  to  be  struck  with  the  preference  given  to 
twelve,  or  some  multiple  ofjt,  in  fixing  the  number  either  of 
judges  or  compurgators.  This  was  not  peculiar  to  England. 
Spelman  has  produced  several  instances  of  it  in  the  earlj 
German  laws.  And  that  number  seems  to  have  been  re- 
garded with  equal  veneration  in  Scandinavia.'  It  is  very 
immaterial  firom  what  caprice  or  superstition  this  predilection 
arose.  But  its  general  prevalence  shows  that,  in  searching 
for  the  origin  of  trial  by  jury,  we  cannot  rely  for  a  moment 
upon  any  analogy  which  the  mere  number  affords.  I  am  in-  V*  ^-  H  V  /-f 
duced  to  make  this  observation,  because  some  of  the  pas 
sages  which  have  been  alleged  by  eminent  men  for  the  pur- 
pose of  establishing  the  exisitence  of  that  institution  before 
the  conquest  seem  to  have  little  else  to  support  them.* 

There  is  certainly  no  part  of  the  Anglo-Saxon  polity  which 
has  attracted  §o  much  the  notice  of  modem  times  |^^^ 
as  the  law  of  frank-pledge,  or  mutual  responsi-  frank- 
Inlity  of  the  members  of  a  tything  for  each  other's  p**^- 
abiding  the  course  of  justice.  Tliis,  like  the  distribution  of 
hundreds  and  tythings  themselves,  and  like  trial  by  jury,  has 
been  generally  attributed  to  Alfred ;  and  of  this,  I  suspect, 
we  must  also  deprive  him.  It  is  not  surprising  that  the  great 
services  of  Alfred  to  his  people  in  peace  and  in  war  should 
have  led  posterity  to  ascribe  every  institution,  of  which  the 
banning  was  objure,  to  his  contrivance,  till  his  fame  has 
become  almost  as  fabulous  in  legislation  as  that  of  Arthur  in 
arms.  The  English  nation  redeemed  from  servitude,  and 
their 'name  from  extinction ;  the  lamp  of  learning  refreshed, 
wben  scarce  a  glimmer  was  visible ;  the  watchful  observance 
of  justice  and  public  order ;  these  are  the  genuine  praises  of 
Alfred,  and  entitle  him  to  the  rank  he  has  always  held  in 
men's  esteem,  as  the  best  and  greatest  of  English  kings.  But 
of  his  legislation  there  is  little  that  can  be  asserted  with  suffi- 
cient evidence ;  the  laws  of  his  time  that  remain  are  neither 
numerous  nor  particularly  interesting ;  and  a  loose  report  of 
late  writers  is  not  sufficient  to  prove  that  he  compiled  a  dom- 
hoc,  or  general  code  for  the  government  of  his  kingdom. 

An  ingenious  and  philosophical  writer  has  endeavored  to 

X  flpAmaa's  OkMniy,  too.  JuntR;  Ba    toI.  zxzi.  p.  115— »  most  VmrmA  tai 
0»,  roo.   Hembda:   Xdinb.  Berlaw,    alabonta  eaMj. 

•  [Non  Vni.] 
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f  frank-pledge  upon  one  of  those  general  prin- 

he  alwajs  loves  to  recur.  "  If  we  look  npoo 
SBjs,  **  as  regularly  composed  of  t«i  familieei 
'  i(8  police  will  appear  in  the  highest  degree 
lingular;  but  if  we  consider  that  souetf  as  of 
nt  with  a  town  or  village,  we  shall  find  that 
on  is  conformable  to  the  general  usage  of  bu^ 
.  and  is  founded  upon  their  commoii  nodons  of 
variety  of  instances  are  then  brought  forward, 
le  customs  of  almost  every  part  of  the  world, 
habitants  of  a  district  have  been  made  answer- 
s  and  injuries  imputed  to  one  of  them.  But 
fully  resemble  the  Saxon  institution  of  which 
i;.     They  relate  either  to  the  right  of  reprisals, 

respect  to  the  suhjecla  of  foreign  countries,  or 
lification  exacted  from  the  district,  as  in  our 
38  which  give  an  action  in  certain  cases  of  fel- 
e  hundred,  for  crimes  which  its  internal  police 

capable  of  preventing.  In  the  Irish  custom, 
bound  the  head  of  a  sept  to  bring  forward  every 
dred  who  should  be  cliarged  with  any  heinous 
tainly  perceive  a  strong  analf^  to  the  Saxon 

latterly  subsisted,  but  under  one  of  its  prior 
For  I  think  that  something  of  a  gradual  pro- 
be traced  to  the  history  of  this  famous  police, 
be  indications  afforded  by  those  laws  through 
c  become  acquainted  wiih  its  existence. 
I  brought  with  them  from  their  original  foresU 
ch  roughness  as  any  of  the  nations  which  over- 
man empire ;  and  their  long  strug^e  with  the 

not  contribute  to  polish  their  manners.  The 
f  was  weak ;  and  little  had  been  learned  of  that 
i  of  government  which  the  Franks  and  Lom- 
lired  from  the  proviodal  Romans,  among  whom 
[igled.  Nck  people  were  so  much  addicted  to 
>tous  frays,  and  to  fends  atdung  out  of  family 
e  Anglo-Saxons.  Their  statutes  are  filled  witli 
id  the  public  peace  was  openly  violated,  and 
I  which  seem  by  their  repetition  to  have  been 

The  vengeance  taken  by  the  kindred  of  ft 
n  was  a  sacred  right,  which  no  law  ventured  ts 

llllu  00  lh>  Bnglidi  QarenimaDC,  Tol.  I.  ;  18S 
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fivbid,  though  it  was  limited  bj  those  which  established  a 
composition,  and  hj  those  which  protected  the  famUy  of  the 
morderer  from  their  resentment«  £ven  the  author  of  the  laws 
ascribed  to  the  Confessor  speaks  of  this  ftunilj  warfare,  where 
the  compoeition  had  not  been  paid,  as  perfectly  lawful.^  But 
the  law  of  composition  tended  probably  to  increase  the  num« 
her  of  crimes.  Though  the  sums  imposed  were  sometimes 
heavy,  men  paid  them  with  the  help  of  their  relations,  or 
ottered  into  voluntary  associations,  the  purposes  whereof 
might  often  be  laudable,  but  which  were  certainly  susceptible 
of  this  kind  of  abuse.  And  many  led  a  life  of  rapine,  form- 
ing large  parties  of  ruffians,  who  committed  murder  and 
robbery  with  little  dread  of  punishment. 

Against  this  disorderly  condition  of  society,  the  wisdom  of 
our  English  kings,  with  the  assistance  of  their  great  councils, 
was  employed  in  devising  remedies,  which  ultimately  grew 
up  into  a  peculiar  system.  No  man  oould  leave  the  shire  to 
which  he  belonged  without  the  permission  of  its  alderman.' 
No  man  could  be  without  a  lord,  on  whom  he  depended ; 
Uiough  he  might  quit  his  present  patron,  it  was  under  the 
condition  of  engaging  himself  to  another.  If  he  failed  in 
th]%  his  kindred  were  bound  to  present  him  in  the  county- 
court,  and  to  name  a  lord  for  him  themselves.  Unless  this 
were  done,  he  might  be  seized  by  any  one  who  met  him  as  a 
robber.'  Hence,  notwithstanding  the  personal  liberty  of  the 
peasants,  it  was  not  very  practicable  for  one  of  them  to  quit 
his  place  of  residence.  A  stranger  guest  could  not  be  received 
more  than  two  nights  as  such ;  on  the  third  the  host  became 
responsible  for  his  inmate*s  conduct^ 

The  peculiar  system  of  frank-pledges  seems  to  have  passed 
through  the  following  very  gradual  stages.  At  first  an  accused 
person  was  obliged  to  find  bail  for  standing  his  trial.'  At  a 
subsequent  period  his  relations  were  called  upon  to  become 
sureties  for  payment  of  the  composition  and  other  fines  to 
which  he  was  liable.*  They  were  even  subject  to  be  im- 
prisoned until  payment  was  made,  and  this  imprisonment  was 
oommotable  for  a  certain  sum  of  money.    The  next  stage 

*  Ptowiflbog  oeetal  Hat  emendatlo,  reL    piiTftte  rerenge  wm  totorated  bj  lav 


nana  aoram  poirtolar.  WHUoa,  p.  190.    altar  the  oonqoeat. 
Tfaia.  fflu  man  J  other   parts   of  that       *  hogen  Alfred!,  o.  88. 
•porioQB  trcattoa,  appean  to  have  been       '  L^b  Athelstani,  p.  66. 
takaa  ftma  some  older  laws,  or  at  least       <  Leges  Bdwardi  Confess,  p.  202. 
haditioos.    I  do  not  eooeeiTe  that  this       »  L^es  Lotharil  [regis  OantilJ.  p  8. 

•  Leges  Edwardl  Senloria,  p.  68. 
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was  to  make  persons  already  convicted,  or  of  suspicious 
pute,  give  sureties  for  their  future  behavior.^  It  is  not  tiU 
the  reign  of  Edgar  that  we  find  the  first  general  law,  which 
places  every  man  in  the  condition  of  the  guilty  or  suspected, 
and  compels  him  to  find  a  surety,  who  shall  be  responsible 
for  his  appearance  when  judicially  summoned.*  This  is  per- 
petually repeated  and  enforced  in  later  statutes,  during  his 
reign  and  that -of  Ethelred.  Finally,  the  laws  of  Canute 
declare  the  necessity  of  belonging  to  some  hundred  and  tyth- 
ing,  as  well  as  of  providing  sureties;*  and  it  may,  perhaps, 
be  inferred  that  the  custom  of  rendering  every  member  of  a 
tything  answerable  for  the  appearance  of  aU  the  rest,  as  it 
existed  afler  the  conquest,  is  as  old  as  the  reign  of  this  Danish 
monarch. 

It  is  by  no  means  an  accurate  notion  which  the  writer  to 
whom  I  have  already  adverted  has  conceived  that  ^  the  mem- 
bers of  every  tything  were  responsible  for  the  conduct  of  <Hie 
another ;  and  Uiat  the  society,  or  their  leader,  might  be  pros- 
ecuted and  compelled  to  make  reparation  for  an  injury  com- 
mitted by  any  individual."  Upon  this  false  apprehension  of 
the  nature  of  frank-pledges  the  whole  of  his  analogical  rea- 
soning is  founded.  It  is  indeed  an  error  very  current  in 
popular  treatises,  and  which  might  plead  the  authority  of 
some  whose  professional  learning  should  have  saved  diem 
fiiom  so  obvious  a  misstatement.  But  in  fact  the  members  <^ 
a  tything  were  no  more  than  perpetual  bail  for  each  other. 
^'The  greatest  security  of  the  public  order  (says  the  laws 
ascribed  to  the  Confessor)  is  that  every  man  must  bind  him- 
self to  one  of  those  societies  which  the  English  in  general 
call  freeborgs,  and  the  people  of  Yorkshire  ten  men's  tale."  ^ 
This  consisted  in  the  responsibility  of  ten  men,  each  for  the 
other,  throughout  every  village  in  the  kingdom ;  so  that,  if 
one  of  the  ten  committed  any  fault,  the  nine  should  produce 
him  in  justice ;  where  he  should  make  reparation  by  his  own 
property  or  by  personal  punishment.  If  he  fled  from  justice, 
a  mode  was  provided  according  to  which  the  tything  might 
clear  themselves  from  participation  in  his  crime  or  escape ;  in 
default  of  such  exculpation,  and  the  malefactor's  estate  prov- 
ing deficient,  they  were  compelled  to  make  good  the  penalty. 
And  it  is  equally  manifest,  from  every  other  passage  in  which 

1  Lmm  Athelstaoif  p.  67,  o  6,  7, 8  *  Leges  GanntI,  p.  IflT. 
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mention  is  made  of  this  ancient  institution,  that  the  obligation 
of  the  tjthing  was  merely  that  of  permanent  bail,  responsible 
onlj  indirectly  for  the  good  behavior  of  their  members. 

Ever^  freeman  above  the  age  of  twelve  ytars  was  required 
to  be  enrolled  in  some  tything.^  In  order  to  enforce  this 
essential  part  of  police,  the  courts  of  the  toum  and  leet  were 
erected,  or  rather  perhaps  separated  from  that  of  the  county. 
The  periodica]  meetings  of  these,  whose  duty  it  was  to  inquire 
into  the  state  of  tythings,  whence  they  were  called  the  view 
of  frank-pledge,  are  regulated  in  Magna  Charta.  But  this 
custom,  which  seems  to  have  been  in  full  vigor  when  Brao- 
ton  wrote,  and  is  enforced  by  a  statute  of  £dward  II.,  gradu- 
ally died  away  in  succeeding  times.^  According  to  the  laws 
ascribed  to  the  Confessor,  which  are  perhaps  of  insufficient 
authority  to  fix  the  existence  of  any  usage  before  the  Con- 
quest, lords  who  possessed  a  baronial  jurisdiction  were  per- 
mitted to  keep  their  military  tenants  and  the  servants  of 
their  household  under  their  own  peculiar  frank-pledge.'  Nor 
was  any  freeholder,  in  the  age  of  Bracton,  bound  to  be  en- 
rolled in  a  tything.*  /        .    , 

It  remains  only,  before  we  conclude  this  sketch  of  the  7    /^*  ^^  '^  ^ 
Aiiglo-Saxon  system,  to  consider  the  once  famous  Feudal  ten-   Tof  u  .^^."y^^i 
question  respecting   the   establishment  of  feudal  J"**  ^^J^ 
teoores  in  England   befoi*e  the  Conquest.     The  theOon- 
po^on  -asserted  by  Sir  Henry  Spelman  in  his  ^™**' 

^  L^ges  OuratL  p.  136.  II  Is  rery  remarkable  Uiat  there  Is  no 
'  Stat.  18  K.  IL.  Tmcee  of  the  feictual  appearauee  of  the  firank-pledge  in  that 
view  of  framk-pledge  appear  in  Cornwall  part  of  Bngland  which  had  formed  the 
M  faUe  as  the  10th  of  Henry  VI.  Rot.  kingdom  of  Northumberland.  Vol.  i.  p. 
Pariiam.  toI.  !▼.  p.  400.  And  indeed  202.  This  indeed  contradicts  a  passage^ 
Sdden  tells  vs  (Janns  Anglomm.  t.  ii.  quoted  in  the  text  from  the  laws  of 
p.  968)  that  it  was  not  quite  obsolete  In  Bdward  the  Confessor,  which  Sir  F.  P. 
his  time.  The  form  may,  fbr  aught  I  suspects  to  be  interpolated.  But  we  find 
koow,  be  kept  up  in  some  parts  of  Sng-  a  presentment  by  the  county  of  West- 
land  at  this  day .  For  some  reason  which  moreland  in  20  Bd.  I.:  —  Comitatua 
I  eaaroot  ezplidn,  the  distribution  by  leeordatur  quod  nulla  Englescheria  pre- 
tens  was  ehanjg^  into  one  by  doaens.  sentatur  in  oomltatu  isto,  neo  murdrum, 
Briton,  e.  29,  and  Stat.  18  B.  II.  nee  est  aliqua  deeenna  neo  risus  ftano- 
>  p.  202.  plegii  nee  manupastus  in  comitatu  isto, 
*  Hr  F  PaJgrave,  who  does  not  admit  nee  unquam  fuit  in  partibus  borealibns 
the  appUcataon  of  some  of  the  laws  cited  eltra  Trentam.  Ibidem.  *■*"  It  is  impos- 
in  the  text,  says :  **  At  some  period,  sible  to  speak  positively  to  a  negatire 
towards  the  cIom  of  ttie  Anglo-Saxon  proposition ;  and  in  the  vast  mass  of 
monarchy,  the  fbee-pledge  was  certainly  these  most  Taluable  records,  all  of  which 
Mtablishea  in  the  greater  part  of  Weesex  are  still  unlndexed,  some  entry  relating 
and  Hereia,  though,  eren  there,  some  to  the  collective  flrank -pledge  may  be 
ipedal  exoepflons  existed.  The  system  concealed.  Yet,  flrom  their  general  tenor. 
V9S  derelopied  between  the  acoessfon  of  I  doubt  whether  any  will  be  discoTered.'' 
Canute  and  tilie  demise  of  the  Conqueror ;  The  immense  knowledge  of  reoords  pos* 
ud  it  is  not  improbable  but  that  the  sesaed  by  Sir  F.  P.  g^ves  the  hlgheal 
VoimaoA  'Hnnpteted  what  the  Danes  had  weight  to  his  Judgment. 
(MgvB."    Vol  U.  p.  128 
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Qlossarj,  that  lands  were  not  held  f^dally  before  that  period, 
having  been  denied  b;  the  Irish  judges  in  the  great  caae  of 
tenures,  he  was  compelled  to  draw  up  his  treatise  on  Fends, 
in  which  it  is  nwre  fuUj  maintained.  Several  other  writers, 
especiallj  Hickes,  Madox,  and  Sir  Martin  Wright,  hava 
taken  the  same  side.  But  names  equally  respectable  might 
be  thrown  into  the  oppo^te  scale;  and  I  think  the  prevailing 
bias  of  modern  antiquaries  is  in  favor  of  at  least  a  modified 
affirmative  as  to  thb  question. 

Lands  are  commonly  supposed  to  have  been  divided, 
among  the  Anglo-Saxons,  into  bocland  and  tblkland.  l^e 
former  was  held  in  full  propriety,  and  miglit  be  conveyed  by 
boc  or  written^grant  i  the  latter  was  occupied  by  the  common 
people,  yielding  rent  or  other  service,  and  perhaps  without 
any  estnte  in  the  land,  but  at  the  pleasure  of  the  ovrner. 
These  two  species  of  tenure  might  be  compared  to  freehold 
and  copyhold,  if  the  latter  had  retained  its  original  depend- 
ence upon  tlie  will  of  the  lord.'  Bocland  was  devisable  by 
will;  it  was  equally  shared  among  the  children;  it  was  capa- 
ble of  being  entailed  by  the  person  under  whose  grant  it  was 
originally  taken;  and  in  case  of  a  treacherous  or  cowardly 
desertion  from  the  army  it  was  forfeited  to  the  crown.*  But 
a  different  theory,  at  least  as  to  the  nature  of  folkland,  has 
lately  been  maintained  by  writers  of  very  great  authority.* 

It  is  an  improbable,  and  even  extravagant  tiupposilion,  that 
all  these  hereditary  estates  of  the  Anglo-Saxon  freeholders 
were  originally  parcels  of  the  royal  demesne,  and  conse- 
quently that  the  king  was  once  the  sole  proprietor  in  his 
kingdom.  Whatever  partitions  were  made  upon  the  con- 
quest of  a  British  province,  we  may  be  sure  that  the  shares 
of  the  army  were  coeval  with  those  of  the  generah  The 
great  mass  of  Saxon  property  could  not  have  been  held  by 
actual  beneficiary  grants  from  the  crown.  However,  the 
royal  demesnes  were  undoubtedly  very  extensive.  They 
continued  to  be  so,  even  in  the  time  of  the  Confessor,  after 
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fbc  donations  of  his  predecessors.  And  serend  instrumenta 
granting  lands  to  individaals,  besides  those  in  favor  of  the 
dmrch,  are  extant  These  are  generally  oouched  in  that 
style  of  fiill  and  unconditional  conveyance  which  is  observa- 
ble in  all  such  charters  of  the  same  age  upon  the  continent. 
Some  exceptions,  however,  occur ;  the  lands  bequeathed  by 
Alfred  to  certain  of  his  nobles  were  to  return  to  his  family 
in  default  of  male  heirs ;  and  Hickes  is  of  opinion  that  the 
loyal  consent,  which  seems  to  have  been  required  for  the 
testamentary  disposition  of  some  estates,  was  necessary  on 
account  of  their  beneficiary  tenure.^ 

All  the  freehold  lands  of  England,  except  some  of  those 
belonging  to  the  church,  were  subject  to  three  great  public 
burdens:  military  service  in  the  king's  expeditions,  or  at 
least  in  defensive  war,^  the  repair  of  bridges,  and  that  of 
royal  fortresses.  These  obligations,  and  especially  the  first, 
have  been  sometimes  thought  to  denote  a  feudal  tenure* 
There  is,  however,  a  confusion  into  which  we  may  fall  by 
not  sufficiently  discriminating  the  rights  of  a  king  as  chief 
lord  of  his  vassals,  and  as  sovereign  of  his  subjects.  In 
every  country  the  supreme  power  is  entitled  to  use  the  arm 
of  each  citizen  in  the  public  defence.  The  usage  of  all  na- 
tions agrees  with  common  reason  in  establishing  this  great 
principle.  There  is  nothing  therefore  peculiarly  feudal  in 
this  military  service  of  landholders ;  it  was  due  from  the 
alodial*  proprietors  upon  the  continent ;  it  was  derived  from 
their  Grerman  ancestors ;  it  had  been  fixed,  probably,  by  the 
legislatures  of  the  Heptarchy  upon  the  first  settlement  in 
Britain. 

It  is  material,  however,  to  observe  that  a  thane  forfeited 
his  hereditary  freehold  by  misconduct  in  battle :  a  penalty 
more  severe  than  was  infiicted  upon  alodial  proprietors  on  the 
continent.  We  even  find  in  the  earliest  Saxon  laws  that  the 
fiithcundman,  who  seems  to  have  corresponded  to  the  inferior 
thane  of  later  times,  forfeited  his  land  by  neglect  of  attend- 
ance in  war ;  for  which  an  alodialist  in  France  would  only 
have  paid  his  heribannum,  or  penalty.'    Nevertheless,  as  the 

1  DisMitatlo  BpfstolArb,  p.  60.  Saxon  freeholder  had  to  render  ifM  of 

*  Tbia    duty  »    by  some    exprened  the  latter  kind. 
nte  ezpeditio  ;  by  otherSf  hoetis   pro-       *  Leges  Ime,  P-  28 ;  Do  Cange,  too. 

pnMo,  which  neems  to  make  no  Bmall  Heribannum.      By  the  lavra  of  Canute, 

aifbrenoe.    But,  unfortunately,  most  of  p.  186,  a  fine  only  wm  imposed  for  thli 

the  mOitaiy  Berried   which  an    Anglo-  ofienoe. 
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policy  of  different  states  may  enforce  the  duties  of  subjects 
bj  more  or  less  severe  sanctions,  I  do  not  know  diat  a  law  of 
forfeiture  in  such  cases  is  to  be  considered  as  positively  im- 
plying a  feudal  tenure. 

But  a  much  stronger  presumption  is  afforded  by  passages 
that  indicate  a  mutual  relation  of  lord  and  vassal  among  the 
free  proprietors.  The  most  powerful  subjects  have  not  a 
natural  right  to  the  service  of  other  freemen.  But  in  the 
laws  enacted  during  the  Heptarchy  we  find  that  the  sithcund- 
man,  or  petty  gentleman,  might  be  dependent  on  a  superior 
lord.^  This  is  more  distinctly  expressed  in  some  ecclesiasti- 
cal canons,  apparently  of  the  tenth  century,  which  distinguish 
the  king's  thane  from  the  landholder,  who  depended  upon  a 
lord.'  Other  proofs  of  this  might  be  brought  fn>m  the  Aiiglo- 
Saxon  laws.'  It  is  not,  however,  sufficient  to  prove  a  mutual 
relation  between  the  higher  and  lower  order  of  gentry,  in 
order  to  establish  the  existence  of  feudal  tenures.  For  this 
relation  was  often  personal,  as  I  have  mentioned  more  fully 
in  another  place,  and  bore  the  name  of  commendation.  And 
no  nation  was  so  rigorous  as  the  English  in  compelling  every 
man,  from  the  king's  thane  to  the  ceorl,  to  place  himself 
under  a  lawful  superior.  Hence  the  question  is  not  to  be 
hastily  decided  on  the  credit  of  a  few  passages  that  express 
this  gradation  of  dependence ;  feudal  vassalage,  the. object  of 
our  inquiry,  being  of  a  reolj  not  a  personal  nature,  and  result- 
ing entirely  from  the  tenure  of  particular  lands.  But  it  is 
not  unlikely  that  the  personal  relation  of  client,  if  I  may  use 
that  word,  might  in  a  multitude  of  cases  be  changed  into  that 
of  vassal.  And  certainly  many  of  the  motives  which  oper* 
ated  in  France  to  produce  a  very  general  commutation  of 
alodial  into  feudal  tenure  might  have  a  similar  influence  in 
England,  where  the  disorderly  condition  of  society  made  it 
the  interest  of  every  man  to  obtain  the  protection  of  some 
potent  lord. 

The  word  thane  corresponds  in  its  derivation  to  vassal ;  and 
the  latter  terra  is  used  by  Asserius,  the  contemporary  biog- 
rapher of  Alfred,  in  speaking  of  the  nobles  of  that  prince.^ 

1  LegM  Inn,  p.  lO,  28.  objects  to  the  authenticity  of  a  ehartar 

*  Wllkinfl.  p.  101.  aMribed  to  Edgar,  because  it  containa 

*  p.  71, 14t4,  146.  the  word  VanMllus.  *'  quam  4  Nortman- 

*  Alfredus  cum  paueis  snifl  nobilibus  nia  Angli  habuerunt."  DisaertatSo  EpkB" 
9i  etiam  cum  quibusdam  mllitlbua  et  tol.  p.  7. 

Vassalli^.  p.  166.  Nobilee  Vauali  Su-  The  word  vomcMus  occun  not  onlj*  ia 
lDartU)i9Q8ifl  pagi,  p    167.    Yet  Hickes    the  nuspioioua  charter  of  Ceoulf^  q'^tod 


£hqush  Cosist.  feudal  TENURES.  89 

In  their  attendance,  too,  upon  the  royal  court,  and  the  fidelity 
which  was  expected  from  them,  the  king's  thanes  seem  ex- 
actly to  have  resembled  that  class  of  followers  who,  under 
different  appellations,  were  the  guards  as  well  as  courtiers 
of  the  Frank  and  Lombard  sovereigns.  But  I  have  remark* 
ed  that  the  word  thane  is  not  applied  to  the  whole  body  of  gen- 
try in  the  more  ancient  laws,  where  the  word  eorl  is  opposed 
to  the  ceorl  or  roturier,  and  that  of  sithcundman  ^  to  the  royal 
thane.  It  would  be  too  much  to  infer,  from  the  extension  of 
this  latter  word  to  a  large  class  of  persons,  that  we  should  in- 
terpret it  with  a  close  attention  to  etymology,  a  very  uncer- 
tain guide  in  almost  all  investigations. 

For  the  age  inmiediately  preceding  the  Norman  invasion 
we  cannot  have  recourse  to  a  better  authority  than  Domes- 
day Book.  That  incomparable  record  contains  the  names  of 
every  tenant,  and  the  conditions  of  his  tenure,  under  the  Con- 
fessor, as  well  as  at  the  time  of  its  compilation,  and  seems  to 
^ve  little  countenance  to  the  notion  that  a  radical  change  in 
iie  system  of  our  laws  had  been  effected  during  the  intervaL 
In  almost  every  page  we  meet  with  tenants  either  of  the 
crown  or  of  other  lords,  denominated  thanes,  freeholders  (liberi 
homines),  or  socagers  (socmanni).  Some  of  these,  it  is  stated,  7^.  /3Va*/.^^/' 
might  sell  their  lands  to  whom  they  pleased ;  otliers  were  re- 
stricted from  alienation.  Some,  as  it  is  expressed,  might  go 
with  their  lands  whither  they  would ;  by  which  I  understand 
the  right  of  commending  themselves  to  any  patron  of  their 
choice.  These  of  course  could  not  be  feudal  tenants  in  any 
proper  notion  of  that  term.  Others  could  not  depart  from  the 
lord  whom  they  served ;  not,  certainly,  that  they  were  per- 
sonally bound  to  the  soil,  but  that,  so  long  as  they  retained  it, 
the  seigniory  of  the  superior  could  not  be  defeated.^     But  I 

lnftfti'baeqtientxiOte,bntinoneA.D.962  has  been  called   in   qnestion    by   Mr. 

(Codex  Diplomat.  U.  808).  to  which  I  Wright,  who  refers  that  Life  to  the  age 

was  Jed  by  Mr.  Spence  (Equitable  Ja-  of  the  (Jlonquest.  Archaeologla,  rol  zzix. 

risdiction,  p.  44),  who  quotes  another  ^  WUkins,  p.  8,  7,  28,  &c. 

from  p.  828,  which  is  probably  a  mis-  *  It  sometimes  weakens  a  proposition, 

print ;  but  I  luMre  found  one  of  Edgar,  which  is  capable  of  innumerable  prooft, 

A.D.  967.  Cod.  Diplomat,  iii.  11.    I  think  to  take  a  very  few  at  random  ;  yet  the 

that  Mr.  Spence,  in  the  ninth  and  tenth  following  casual  specimens  wUl  illustrate 

duipters  of  his  learned  work,  has  too  the    common    language   of    Domesday 

mnch  blended  the  Anglo-Saxon  man  of  Book. 

a  lord  with  the  continental  vassal ;  which  Hsec  tria  maneria  tenuit  Ulvera  tern- 
is  a  jwlt/iojircnc^'s.  Certainly  the  word  pore  regis  Edwardi  et  potuit  ire  cum 
was  of  rare  use  in  England ;  and  the  terrft  qud  Tolebat.  p.  85. 
authenticity  of  Asserius,  whom  I  haye  TotI  emit  eam  T.  R.  E.  (temp,  regis 
quoted  as  a  contemporary  biographer  of  Edwardi)  de  eccle»i&  Malmsburiensi  ad 
iUred,  which   is  the  common  opinion,  tetatem  trium  hominum ;  et  intn  haiM 
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am  not  aware  that  military  service  is  specified  in  anj  in- 
stance to  be  due  from  one  of  these  tenants ;  though  it  is  diffi- 
cult to  speak  as  to  a  negative  proposition  of  this  kind  with 
any  confidence. 

No  direct  evidence  appears  as  to  the  ceremony  of  homage 
or  the  oath  of  fealty  before  the  Conquest  The  feudal  ex- 
action of  aid  in  certain  prescribed  cases  seems  to  have  been 
unknown.  Still  less  could  those  of  wardship  and  mari-iage 
prevail,  which  were  no  general  parts  of  the  great  feudal  sys- 
tem. The  English  lawyers,  through  an  imperfect  acquaint- 
ance with  the  history  of  feuds  upon  the  continent,  have  treat- 
ed these  unjust  innovations  as  if  they  had  formed  essential 
parts  of  the  system,  and  sprung  naturally  from  the  relation 
between  lord  and  vassal.  And^  with  reference  to  the  pres- 
ent question,  Sir  Henry  Spelman  has  certainly  laid  too  much 
stress  upon  them  in  concluding  that  feudal  tenui-es  did  not 
exist  among  the  Anglo-Saxons,  because  their  lands  were  not 
in  ward,  nor  their  persons  sold  in  marriage.  But  I  cannot 
equally  concur  with  this  eminent  person  in  denying  the  ex- 
istence of  reliefs  during  the  same  period.  If  the  heriot, 
which  is  first  mentioned  in  the  time  of  Edgar  ^  (though  it 
may  probably  have  been  an  established  custom  long  before), 
were  not  identical  with  the  relief,  it  bore  at  least  a  very 
strong  analogy  to  it.  A  charter  of  Ethelred's  interprets  one 
word  by  the  other.^  In  the  laws  of  William,  which  reenact 
those  of  Canute  concerning  heriots,  the  term  relief  is  em- 
ployed as  synonymous.'  Though  the  heriot  was  in  later 
times  paid  in  chattels,  the  relief  in  money,  it  is  equally  true 
that  originally  the  law  fixed  a  sum  of  money  in  certain  cases 
for  the  heriot,  and  a  chattel  for  the  relief.  And  the  most 
plausible  distinction  alleged  by  Spehnan,  that  the  heriot  is  by 
law  due  from  the  personal  estate,  but  the  relief  from  the  heir, 
seems  hardly  applicable  to  that  remote  age,  when  the  law 
of  succession  as  to  real  and  personal  estate  was  not  dif 
ferent. 

It  has  been  shown  in  another  place  how  the  right  of  ter- 

tttmimim  potent  in  own  el  ad  quern  Tolnerant  ire  potorunt,  pneter  nnnlii 

^llet  dominnm.    p.  72.  Serio  Toeatam,  qui  in  lUgendal  tennik 

Tree  AngU   tonuerunt    Derneford  T.  iii  carueaCae  terne ;  eed  non  potent  eom 

a.    B.    et    non    potennt    ab    eccleelA  eA  alicubl  receden.  p.236. 

■epanri.    Duo  ex  lis  nddebanfc  ▼.  soil-  *  Saldeo^s  Works,  vol.  ii.  p.  1630. 

doe.  et  terttos  eerriebat  eicat  Thainue.  *  Hist.  Ramseiene.  p.  480. 

p.  68.  *  Leges   Cannti,  p.  141 ;    LeRM   Cl»- 

Has  teRai  qui  tonaenmt  T.  B.  E.  qnd  llelmi,  p.  228 
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ritorial  jurisdiction  wa9  generallj,  and  at  last  inseparably, 
connect^  with  feudal  tenure.  Of  this  right  we  meet  fre- 
quent instances  in  the  laws  and  records  of  the  Anglo-Saxons, 
diough  not  in  those  of  an  early  date.  A  charter  of  Edred 
grants  to  the  monastery  of  Croyland,  soc,  sac,  toll  team,  and 
infangthef :  words  which  generally  went  together  in  the  de- 
scription of  these  privileges,  and  signify  the  right  of  holding 
a  court  to  which  all  freemen  of  the  territory  should  repair,  of 
deciding  pleas  therein,  as  well  as  of  imposing  amercements 
according  to  law,  of  taking  tolls  upon  the  sale  of  goods,  and 
of  punishing  capitally  a  thief  taken  in  the  fact  within  the 
Umits  of  the  manor.'  Another  charter  from  the  Confessor 
grants  to  the  abbey  of  Ramsey  similar  rights  over  all  who 
were  suitors  to  the  sheriff's  court,  subject  to  military  service, 
and  capable  of  landed  possessions ;  that  is,  as  I  conceive,  all 
who  were  not  in  servitude.^  By  a  law  of  Ethelred,  none  but 
the  king  could  have  jurisdiction  over  a  rojal  thane.*  And 
Domesday  Book  is  full  of  decisive  proofs  that  the  English 
lords  had  their  courts  wherein  they  rendered  justice  to  Sieir 
Bidtors,  like  the  continental  nobility:  privileges  which  are 
noticed  with  great  precision  in  that  record,  as  part  of  the 
statistical  survey.  For  the  right  of  jurisdiction  at  a  time 
when  punishments  were  almost  wholly  pecuniary  was  a  mat- 
ter of  property,  and  sought  fi'om  motives  of  rapacity  as  well 
as  pride. 

Whether  therefore  the  law  of  feudal  tenures  can  be  said 
to  have  existed  in  England  before  the  Conquest  must  be  left 
to  every  reader's  determination.  Perhaps  any  attempt  to 
decide  it  po^tively  would  end  in  a  verbal  dispute.  In  trac- 
ing the  history  of  every  political  institution,  tiiree  things  are 
to  be  considered,  the  principle,  the  form,  and  the  name.    The 

1  Ingalfbs,  p^  86.    I  do  not  pretend  to  Mr.  Kemble  Ib  of   opinion  that  the 

MBert  the  aathenticlty  of  fhese  oharten,  wofds  grantiug  territorial  Jarisdiction  do 

vhich  at  all  eyenta  are  nearly  aa  old  as  not  occur  in  any  genuine  charter  belbrs 

theConqueet.    fficks  calla  moet  of  them  the    Conftesor.     Codex    Dlplom.  1.  48. 

in  question.    Diawrt.  Epist.  p.  66.    But  They  are  of  constant  occurrence  in  those 

some  later  aotiquarles  seem  to  ha^e  been  of  the  first  Morman  reigns.     But  the 

more  &TorabIe.     ikjmheoI<^;i8|.  rol.  rriii.  Normans  did  not  understand  them,  and 

p.  49 ;  Nourean  Traits  de  IMpiomatique,  the  words   are    often    misspelled.     He 

1. 1.  p.  848.  thinks,  thereibre,  that  the  rights  wera 

*  Hist.  Bamsey,  p.  454.  older  than  the  Conquest,  and  accounti 

s  p.  118.    This  is  the  earliest  allusion,  ibr  the  rare  mention  of  them  by  the 

If  I  am  not  mistaken,  to  territorial  Juris-  somewhat  unsatisfiictory  supposition  thai 

diction  in  the  Sazon  laws.    Probably  it  they  were  so  inherent  in  the  possessio* 

was  not  fteqnent  till  near  the  end  of  the  of  land  as  not  to  require  particular  no- 

tenth  oentory.  tioe.  See  Spence,  Equit.  Juris,  pp.  64, 68 
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last  will  probably  not  be  found  in  any  genuine  Anglo-Saxm 
record.*  Of  the  form  or  the  peculiar  ceremonies  and  ino- 
dents  of  a  regular  fief,  there  Ib  some,  though  not  much,  ap- 
pearance. But  those  who  reflect  upon  the  dependence  in 
which  free  and  even  noble  tenants  held  their  estates  of  other 
subjects,  and  upon  the  privileges  of  territorial  jurisdiction, 
will,  I  think,  perceive  much  of  the  intrinsic  character  of  the 
feudal  relation,  though  in  a  less  mature  and  systematic, sh^e 
than  il  assumed  after  the  Norman  conquest* 

I  F«odain  twlH  Duun  In  tb*  tHt>-  KUl  alodUl.     Tdni  lu  at,  bji  ■  en- 

maut  oT  AltntX  ;  but  1%  doH  not  HP^'  rkini  docnniflDB  on  tba  rlgtita,  that  la 

to  be  nBfld  In  Itn  pn,p«r  Hnae,  nor  do  1  obllndoni,  of  dlllBTimt  nnka.  pabUlh- 

apptvhsnd  that  loatrumODt  to  ban  beeD  «d  bj  Uf.  Tborpe,  —  uC  alt  dlgnna  tvo- 

orlglnaily     irrltten    In     Latin.      II  na  Uladina  taalamantl   ani  (kil  bm^ifkla 

>  It  wlU  probably  be  nefar  iuipnt«il  bla  »lat«),  — at  vt  ila  bciat  prDtvrt 

■g^  that  laada  warm  gnnlad  by  a  mill-  aoft,  icIISfbL   aipedltlonvta  byrShtlam  at 

tmn  tannra  bebra  Chs  Uonqueat.     TbIU,  brigbolam.      lit  da  muLtll   lenil   Dn^Dt 

baddta  (he  pnion  In  tha  Hit,  In  tba  landircrlimt  annrglt  ail  bannum  n0t, 

la«DfCanuulc,T8|  :  — "And  tbeman  fta.  p.   18C.      Here  wa  And  the  nil- 

oomnds  by  muan  of  bla  canrdln,  be  It  vtth  otber  canUsgenl  Uabillttoa  inpOHiJ 
Id  the  ifalp^rd.  b«  It  In  tha  lami^rd,     bj  |(rant  or  luagv.a 


t  'ehaniti."   Ancient    □ndarCbuleDiegneorCbarlHtheBald,— 

c  lord^a  gift,     L«£Bt    of  feudal  beoeAce  graftad  Into  It.    But 

t  .ye  feudai,  or  evea    InUi  the  ot^er,  bo  [^nent  In  Franca, 

a                                HlariB,  gruited  fiir  Tailed  on  thia  aide  ot  tba  channel. 

U                                Ecrm ;  and  Ihla,  aa  I  wUI  only  add  htrc  that  Mr.  Spanea, 

lE  appfian  lo  me^  may  hare  becD  the  anaulbniity  cf  great  walgfat^malnt^nia 

proper  mewilDg  of  tha  tatm  l«n-landa-  moroconiplBtaflatabliibmaiit  of  the  feudal 

But  tha  iBDeral  tennia  of  laoda  wia  polity  batbre  the  Uonqueat  tban  I  haia 

•  Hr.  Rambla  has  prinlsd  a  ebartei  of  Ceonlf  Ung  of  Mania  to  tba  abbey  of 

AblBgdonJnS'^,  vltbout  Ui*  aaUrlik  or  •purioiuDHalCodeiDlpl«n.  I.  269);  and 
II  tl  qnalad  by  Mr  t.  Palm'O  (rol.  1,  p.  16SI  In  proiif  ot  mlUtary  lanurei.     The  ei- 
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doiM  p.  4S.  This  ]m  a  ratijMt  on  whkh 
it  it  bard  to  lay  down  a  definite  line. 
But  I  most  protest  againet  my  learned 
firiend^  deriration  of  the  feudal  system 
team  **  the  aristoeratic  principle  that  pre- 
vailed In  the  Rotnaa  dominions  while  the 
Kpnhlio  endnred,  and  whleh  was  incor> 
Mated  with  the  principles  of  despotlBin 
micodiieed  dnxlng  Che  empire."    It  Is 


beeaose  the  azistoeratfe  principle  eonid 
not  be  ineorporated  with  that  of  despot 
ism,  that  I  coDoeiTe  the  feudal  system  to 
haTe  been  ineapable  of  deTeiopment, 
wliate?er  inehoato  rudiments  of  it  may 
be  traced,  until  a  powerful  territorial 
aiistooraey  had  rendered  despottOD  no 
longer  poislbie.    [1847.] 
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PAET  n. 

THE  ANGLO-NORBCAN   CONSTITUTION. 

rhe  Anglo-Norman  Constitntlon— Causes  of  ttia  Ckmoaast — PoUojaxid  Ofaanoltt 
of  WlUiiun  —  hiB  Tyranny  —  Introdaction  of  Feudal  SorrioaB — Differonee  betwwn 
the  Feudal  GoTernments  of  Fnnoe  and  Bngland  — Oaoaefl  ot  the  great  Poirer  of 
the  first  Nonnan  JBJngs — Arbitrary  Character  Ot  tixiAt  Goywnment  —  Gnat 
CounoU  — Resistance  of  the  Barons  to  John  —  Magna  Charta — Its  principal  Aj> 
UclcB — Reign  of  Henry  III.  —  The  Constitution  acquirse  a  more  liberal  Gluaaotar 
—  Judicial  System  of  the  Anglo-Normans — Curia  Regis,  Exchequer,  ftc.  —  Bi- 
tablishment  of  the  Common  Law  —  its  Bffect  in  fixing  the  Constitution — Remazk* 
on  the  Limitatlou  of  Aristocratieal  PrivilegeB  in  Bngland. 

It  is  deemed  by  William  of  Malmsbury  an  extraordinaiy 
Con  uest  of  ^^^^  ^^  Providcnce  that  the  English  should  have 
England  by  given  Up  all  for  lost  after  the  battle  of  Hastings, 
wiuiam.  where  only  a  small  though  brave  army  had  per- 
ished.^ It  was  indeed  the  conquest  of  a  great  kingdom  by 
the  prince  of  a  single  province,  an  event  not  easily  paralleledy 
where  the  vanquished  were  little,  if  at  all,  less  courageous 
than  their  enemies,  and  where  no  domestic  factions  exposed 
the  country  to  an  invader.  Yet  William  was  so  advan- 
tageously situated,  that  his  success  seems  neither  unaccount- 
able nor  any  matter  of  disciredit  to  the  English  nation.  The 
heir  of  the  house  of  Cerdic  had  been  already  set  aside  at  the 
election  of  Harold;  and  his  youth,  joined  to  a  mediocrity  of 
understanding  which  excited  neither  esteem  nor  fear,*  gftve 
no  encouragement  to  the  scheme  of  placing  him  upon  the 
throne  in  those  moments  of  imminent  peril  which  fbflowed 
the  battle  of  Hastings.  England  was  peculiarly  destitute  of 
great  men.  The  weak  reigns  of  Ethelred  and  Edward  had 
rendered  the  government  a  mere  oligarchy,  and  reduced  the 

I  Malmsbury,  p.  68.    And  Henry  of  attempts  to  reoorer  the  kingdom,  yna 

Huntingdon   says  emphatically,  HiUe-  treated    by   William   with   a  kindnest 

simo  et  sexueslmo  sexto  anno  gratiie,  which  could  only  haye  proceeded  ftom 

perfccit  dommator  Deus  de  gente  An-  contempt  of  his  nnderstending ;  for  ha 

glorum   quod   diu   cogitaverat.     Qenti  was  not  wanting  in  courage.    He  became 

namque  Normannorumaspeneetcallidsa  the  intimate  fHend  of  Robert  duke  of 

taradidit  eos  ad  exterminandum.  p.  210.  Normandy,  whose  fortunes,  as  well  as 

s  Sdgar,  after  one  or  two  ineffectual  character,  much  resembled  ois  own. 
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nobilitj  into  the  state  of  retunera  to  a  few  leading  hoasea, 
^le  representatives  of  which  were  every  waj  unequal  to  meet 
such  an  enemj  as  the  duke  of  Normandj.  If  indeed  the 
ooncurrent  testimony  of  historians  does  not  exaggerate  his 
forces,  it  may  be  doubted  whether  England  possessed  military 
resources  suiO^cient  to  have  resisted  so  numerous  and  well- 
appointed  an  army.^ 

This  forlorn  state  ot  the  country  induced,  if  it  did  not  jus- 
tify, the  measure  of  tendering  the  crown  to  William,  which 
he  had  a  pretext  or  title  to  daim,  arising  from  the  intentions, 
perhaps  the  promise,  perhaps  even  the  testament  of  £dward, 
which  had  more  weight  in  those  times  than  it  deserved,  and 
was  at  least  better  than  the  naked  title  of  conquest.  And 
this,  supported  by  an  oath  exactly  similar  to  that  taken  by  the 
Anglo-Saxon  kings,  and  by  the  assent  of  the  multitude,  Eng- 
lish as  well  as  Normans,  on  the  day  of  his  coronation,  gave  as 
much  appearance  of  a  regular  succession  as  the  circumstances 
of  the  times  would  permit.  Those  who  yielded  to  such  cir- 
cumstances could  not  foresee,  and  were  unwilling  to  anticipate, 

>  Tt  has  been  raggented,  In  the  noond  li  it  quite  aoennte  to  ipeak  of  a  mtUtaTy 
Report  of  a  Committee  of  the  Lords'  force  then  establiahed  hi  Nonnandy,  or 
House  on  the  Dignity  of  a  Peer,  to  which  anywhere  else.  We  apply  these  words  to 
I  shall  have  mneh  reeonne  in  the  follow-  a  permaneat  body  always  under  arms, 
teg  pages,*  that  "  the  facility  with  which  This  was  no  attribute  of  feudal  tenure, 
fliB  Conquest  luul  been  aetiicTed  seems  however  the  fVequenoy  of  war,  general  or 
to  have  been,  in  part,  the  consequence  of  private,  may  hare  inured  the  tenants  by 
defects  in  the  Saxon  institutions,  and  of  military  serrioe  to  a  more  habitual  dis- 
the  want  of  a  military  force  similar  to  eipline  than  the  thanes  of  England  ever 
that  wlilch  had  then  been  established  in  knew.  The  adTenturers  in  Williaun's 
Noimandy,  and  in  sodle  other  parts  of  army  were  ftom  various  eonntries,  and 
Mm  eonticMnt  of  Snrope.  The  adven-  most  of  them,  doubtless,  had  served  b»> 
tonrs  in  the  army  of  Wniiam  were  of  fore,  but  whether  as  hired  mercenaries 
fboee  coootries  in  which  such  a  military  or  no  we  luve  probably  not  snfllelent 
oetabUsliment  bad  prevailed."  p.  24.  It  means  of  determining.  The  practice  of 
cannot  be  said,  I  thinlc,  that  there  were  hiring  troops  does  not  attract  the  notice 
any  manlftst  defects  in  the  Saxon  insti-  of  historians,  I  lielieve.  In  so  early  an  age. 
tntions,  so  Ikr  as  related  to  the  defence  We  need  not,  however,  resort  to  this  ooi^ 
of  the  eonntry  against  invasion.  It  was  Jecture.  since  history  sufficiently  ex- 
part  of  the  trinoda  neeessiteu,  to  wtUeh  plains  tke  success  of  William, 
til  alodial  landholdeii  were  bound.    Nor 

•  This  Report  I  generally  quote  Arom  that  printed  in  1819;  but  in  1829  it  wm 
reprinted  with  corrections.  It  has  been  said  that  these  were  occasioned  by  the  8trk>- 
tares  of  If r.  Allen,  in  the  85th  volume  of  the  Bdinburgh  Review,  not  more  remark- 
able for  their  Jeaming  and  acn tenses  than  their  severity  on  the  Report.  The  cor- 
leetioas,  I  apprehend,  are  diiefly  confined  to  errors  of  names,  dates,  and  others  of 
a  olaiQar  kind,  which  no  doubt  had  been  copiously  pointed  out.  But  it  lias  not 
•ppeafed  to  me  that  the  Lords'  Committee  have  altered,  in  any  considerable  degree, 
ttie  pesitione  upon  which  the  reviewer  animadverts.  It  was  liardly,  indeed,  to  be 
npeeted  that  the  supposed  compiler  of  the  Report,  the  late  Lord  Redesdale, 
hefiag  taken  ap  hie  own  line  of  opinion,  would  abandon  it  on  the  suggestions 
•f  <me  iriKMe  comments,  though  extremely  able,  and  often,  in  the  eyes  of  many, 
veil  foaiMled,  am  certainly  not  couched  in  the  most  conciliatory  or  resyeftfUi 
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the  bitterness  of  that  servitude  which  William  and  his  Nor- 
man followers  were  to  bring  upon  their  country. 

The  commencement  of  his  administration  was  tolerably 
Hb  eondnot  ^q^iitiible.  Though  many  confiscations  took  place, 
at  first  in  order  to  gratify  the  Norman  army,  yet  the  mass 

moderate.  ^^  property  was  left  in  the  hands  of  its  former  pos- 
sessors. Offices  of  high  trust  were  bestowed  upon  English^ 
men,  even  upon  those  whose  family  renown  might  have  raised 
the  most  aspiring  thoughts.^  But  partly  through  the  inso- 
itbeoomef  l^nce  and  injustice  of  WiiUam's  Norman  vassals, 
more  tiyian-  partly  through  the  suspiciousness  natural  to  a  man 
"^  conscious  of  having  overturned  the  national  govern- 

ment, his  yoke  soon  became  more  heavy.  The  Enghsh  were 
oppressed ;  they  rebelled,  were  subduec^  and  oppressed  again. 
All  their  risings  were  without  concert,  and  desperate ;  they 
wanted  men  fit  to  head  them,  and  fortresses  to  sustain  their 
revolt'  After  a  very  few  years  they  sank  in  despair,  and 
yielded  for  a  century  to  the  indignities  of  a  comparatively 
small  body  of  strangers  without  a  single  tumult.  So  possible 
is  it  for  a  nation  to  be  kept  in  permanent  servitude,  even  with- 
out losing  its  reputation  for  individual  coui*age,  or  its  desire 
of  freedom!* 

The  tyranny  of  William  displayed  less  of  passion  or  inso- 


1  Ordericiu  Vitalb,  p.  620  (in  Da 
Ohe»ne.  Hist.  Norm.  Script.). 

*  OraericoB  notioes  the  want  of  oaitles 
In  England  as  one  reason  whr  rebel- 
lions were  easily  quelled,  p.  611.  Fail- 
ing In  their  attempts  at  a  generons  re* 
■istance,  the  Bnglish  endeaTor«d  to  get 
rid  of  their  enemies  by  assassinaUon,  to 
which  many  Normans  became  rictims. 
William  therefore  enacted  that  In  every 
ease  of  murder^  which  strictly  meant  the 
killing  of  any  one  by  an  unknown  hand, 
the  hundred  should  be  liable  In  a  flue, 
unless  they  could  prore  the  perron  mur- 
dered to  be  an  Englishman.  This  was 
tried  by  an  inquest,  upon  what  wm  called 

presentment  of  Eiigllshry.  But  from 
the  reign  of  Henry  II.,  the  two  nations 
haying  been  very  much  intermingled, 
this  inquiry,  as  we  learu  from  the  Dia- 
logue de  Scaeearlo,  p.  26,  ceased :  and  in 
vnrj  ease  of  a  freeman  murdered  by  per- 
fons  unknown  the  hundred  was  fined. 
Bee  howerer  Bracton,  1.  lU.  e.  16. 

*  The  biaTe  resistance  of  Hereward  In 
the  fcns  of  Lincoln  and  Cambridge  Is  well 
told  by  M.  Thierry,  from  loguifus  and 
Gaimar.  Conqudte  d'Anglet.  par  lee 
VoBaands,  toI.  U.  p.  168.    Turner  had 


gTen  it  in  some  detail  from  the  Ibnner. 
ereward  ultimately  made  his  peace  with 
William,  and  recovered  his  estate.  Ao- 
eording  to  IngnUne,  he  died  peaceably, 
and  was  buried  at  Cropland;  according 
to  Gaimar,  he  was  assassinated  in  his 
house  by  some  Normans.  The  latter  ao- 
count  is  confirmed  by  an  early  chronicler, 
tcom  whom  an  extract  is  given  by  Sir. 
Wright  A  more  detailed  memoir  of  Here- 
ward (De  OeffCis  Herewardi  Saxonis)  is 
found  in  the  chartulaiy  of  Swaffham  Ab- 
bey, now  preserved  in  Peterborough  Car 
tfaedral,  and  said  to  be  as  old  as  the 
twelfth  century.  Mr.  Wright  published 
it  in  1838,  from  a  copy  in  the  ubrary  of 
Trinity  College.  Cambridge.  If  the  au 
thor  is  to  be  believed,  he  had  conversed 
with  some  companions  of  Hereward.  But 
Kuch  testimony  is  often  feigned  by  the 
mediseval  semiromanoers.  Though  the 
writer  appears  to  afBect  a  difiiarent  origin, 
he  is  too  full  of  Anglo-Saxon  sympa^lea 
to  be  disguised ;  and  In  fltct,  he  has  evi 
dently  borrowed  greatly  from  exaggerated 
legends,  perhaps  metrical,  current  amonf 
the  English,  as  to  the  early  life  of  Hera- 
ward,  to  which  IngulfUs.  or  whoeter  per- 
sonated him,  cursorily  atludas. 


fiWLisH  C03C8T.       TYRANNY  OF  WILLUM  1.  97 

knee  than  of  that  indifference  about  human  suffering  which 
distinguishes  a  cold  and  far-sighted  statesman.  Impressed  bj 
the  frequent  risings  of  the  English  at  the  commencement  of 
his  reign,  and  bj  the  recollection,  as  one  historian  observes, 
that  the  mild  government  of  Canute  had  only  ended  in  the 
expulsion  of  the  Danish  line,^  he  formed  the  scheme  of  rivet- 
ing such  fetters  upon  the  conquered  nation,  that  all  resistance 
should  become  impracticable.  Those  who  had  obtained  hon- 
orable offices  were  successively  deprived  of  them ;  even  the 
bishops  and  abbots  of  English  birth  were  deposed ;  '  a  stretch 
of  power  very  singular  in  that  age.  Morcar,  one  of  the  moal 
illustrious  English,  suffered  perpetual  imprisonmenL  Wal- 
theoff,  a  man  of  equally  conspicuous  birth,  lost  his  head  upon 
a  scaffold  by  a  very  harsh  if  not  iniquitous  sentence.  It  was 
so  rare  in  those  times  to  inflict  judicially  any  capital  punish- 
ment upon  persons  of  such  rank,  that  his  death  seems  to  have 
produced  more  indignation  and  despair  in  England  than  any 
single  circumstance*  The  name  of  Englishman  was  turned 
into  a  reproach.  None  of  that  race  for  a  hundred  years  were 
raised  to  any  dignity  in  the  state  or  church.'    Their  language 

1  ValmsbuzT,  p.  104.  Tbe  BngHah  ehnroh  ibnnd  heneU;  u  it 

>  Horeden,  p.  458.     This  ww  done  were,  wich  an  afcUdnted  peerage.     But 

vlth  the  ooDcoRenee  and  sanction  of  the  the  calender  withstood  these  innoyations. 

pope,  Alexander  n.,  so  tliat  the  stretch  Mr.  Turner,  Id  his  usual  spirit  of  pan*- 

of  power  WB«  by  Rome  rather  than  by  syric,  flays,  —  '' He  (William)  made  im- 

WliUam.    It  must  pass  Ibr  a  gross  tIo-  portant    change    among    the    English 

laiioa  of  eocleslastieal  as  well  as  of  na-  clergy ;  he  caused  Stigand  and  othexs  lo 

tioDal  rli^ts,  and  Lanfrane  cannot   be  be  deposed,  and-  he  filled  their  placet 

xeekoned,   notwithstanding   bis    distia-  with  men  m>m  Normandy  and  France, 

fuished  name,  as  any  better  than  an  in-  who  were  distinguished  by  the  characters 

tmaiTe  bishop.    He  showed  his  arrogant  of  piety,  decorous  morals,  and  a  love  of 

■earn  of  the  English  nation  in  another  literature.    This  measure  was  an  impor- 

aad   rather  a  singular  manner.     They  taut  addition  to  the  ciTilixaUon  of  the 

Wdw  exoesslTely  proud  of  their  natioaal  Island,*'  fto.    Hist,  of  England,  yol.  1.  p. 

aainta,  some  of  whom  were  little  known.  1(4.    Admitting  this  to  be  partly  true, 

and  whose  barharous  names  disgusted  though  he  would  hare  fonnd  by  no  means 

ItaUao  eats.    Angli  inter  quos  Tivlmus,  so  &vorable  an  account  of  the  Norman 

■aid  the  Ibrdgn  priests,  quosdam  slbl  in-  prelates  in  Ordericus  Vi talis,  If  he  had 

flitaefxiDt  saoctos.  quorum  Incerta  sunt  read  a  Ibw  pages  beyond  the  passi^^  to 

merit*.    Tliis  might  be  true  enough;  but  which  he  refers,  Is  it  consonant  to  h1s< 

fbe  same  measure  should  hare  been  met-  torical  Justice  that  a  Tiolent  act,  like  the 

ed  to  others.      Thierry,  toI.  ii.  p.  168,  deposition  of  almost  all  the  Anglo-Saxon 

edit.  18dO.     The  Norman  bishops,  and  hierarchy,  should  be  spoken  of  in  a  tone 

tbm  primate  especially,  set  themselves  to  of  praise,  which  the  wliole  tenor  cf  the 

disparacB,  and  in  tact  to  dispossess,  St.  paragnpn  conreys? 

Aldhelnk,  St.  Blflg,  and,  ibr  aught  we  s  Becket  Is  said  to  have  1>een  the  flrs 

know,  St.  Swithin,  St.  Werburg,  St.  Ebb,  Englishman  who  reached  any  consider 

and    St.  Alphage :  names,  it  must  be  able  dignity.    Lord  Lyttelton's  Hist,  of 

Henry  IT.  toI.  U.  p.  22.    And  Badmer 


Thja*  would  hare  made  QuintUian  *^^7*„**'*f  J?'"^  .^^kT^^  Jfl  SSS" 
-»._-  __  J  _--_  »i  a  single  Englishman  at  the  head  of  a  mon- 
sters and  gasp.  ^^     Si  Anglua  erat,  nulhi  Tirtos,  ut 

We  tBSiy  judge  what  the  eminent  native  honors  aliquo  dignus  Judioaretur,  earn 

9i  Psaria  thought  of  snch  a  hagiology.  potent  adjuTan.  p.  110. 

VOI*.  II.  —  M .  7 
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and  the  characters  in  which  it  was  written  were  rejected  aa 
barharoas;  in  all  schools,  if  we  tnist  an  authority  often  quoted, 
children  were  taught  French,  and  the  laws  were  administered 
in  no  other  tongue.^  It  is  well  known  that  this  use  of  French 
in  all  legal  proceedings  lasted  till  the  reign  of  Edward  III. 
Several  English  nobles,  desperate  of  the  fortunes  of  their 
country,  sought  refuge  in  the  court  of  Constantinople,  and  ap- 
proved their  valor  in  the  wars  of  Alexius  against  anoth^ 
Norman  conqueror,  scarcely  less  celebrated  than  their  own 
Robert  Guiscard.  Under  the  name  of  Varan^ans,  those  true 
and  faithful  supporters  of  the  Byssantine  empire  preserved  to 
its  dissolution  their  ancient  Saxon  idiom.* 

An  extensive  spoliation  of  property  accompanied '  these 
revolutions.  It  appears  by  the  great  nationcd  survey  of 
Domesday  Book,  completed  near  the  close  of  the  Conqueror's 
reign,'  that  the  tenants  id  capite  of  the  crown  were  generally 


I  IngulAis,  p.  61.  TUitam  touo  An- 
glloofl  abominatl  sant.  at  quantoounque 
merito  polleront,  de  dlgnltadbiu  repelle- 
bantar;  ei  malto  minas  habilet  aUenl- 
geoie  de  quiounque  alU  natioiie,  qun 
■nb  coelo  eat,  extitiMent,  gratanter  aasu- 
merentur.  Ipsum  etiamTdioma  tantum 
abhorrebant,  qnodlegei  temc,  statutaque 
AngUooriun  regain  Ungaft  GallicA  trao- 
tarentur ;  et  pueris  etiani  in  scholis  prln- 
eipia  literaram  grammatica  QaUic«,  ac 
non  Anglic^  trauerentar ;  modas  etiam 
scribencu  Anglicag  omitterotur,  et  modus 
GalUcas  in  chartia  et  in  Ubric  omnibua 
admitteretur. 

Bat  the'  pamage  In  IngnlAit,  quoted 
in  snpport  of  this  posiuon,  hae  been 
placed  by  Sir  F.  PtdgraTe  among  the 
prooft  that  we  hare  a  forgery  of  the  four* 
teenth  centary  in  that  historian,  the  fitota 
being  in  absolute  contradiction  to  him. 
"  Before  the  reign  of  Henry  III.  we  can- 
not diacoTer  a  deed  or  law  drawn  or  com- 
pored  in  French.  Instead  of  prohibiting 
the  English  language,  it  was  employed 
by  the  OonquCTor  and  his  successors  in 
their  charters  antil  the  reign  of  Henry 
11.,  when  it  was  superseded,  not  by  the 
French,  but  by  the  Latin  language,  which 
had  been  gradually  gaining  or  rather  re- 
nininff  ground."  JBdinb.  Her.  xxxir. 
262.  ^The  Latin  language  had  given 
way  in  a  great  measure,  from  the  time  of 
Canute,  to  the  Temacular  Anglo-Saxon. 
SeTeral  charters  in  the  latter  language 
occur  before ;  but  for  fifty  years  ending 
with  the  Conquest,  out  of  2&I  (published 
In  the  fourth  rolume  of  the  Codex  IMp- 
lomatious),  137  are  in  Anglo-Saxon,  an4 
onlr  117  in  I/atin."    Kemble's  Preface, 


If  I  hare  rightly  translated,  in  the  text 
of  Ingulftis,  iMes  trtutctreniur  by  tuhnm' 
istered,  the  fiilsehood  Is  manifest;  rtno« 
the  laws  were  administered  in  the  county 
and  hundred  courts,  and  certainly  not 
there  in  French.  I  really  do  not  per- 
ceiTe  how  this  passage  could  have  beea 
written  by  Ingnlftis,  who  most  have 
known  the  truth ;  at  all  eyents,  his  testi- 
mony must  be  worth  little  on  any  sub- 
ject, if  he  could  so  palpably  misrepresent 
a  matter  of  public  notoriety.  The  sap- 
position  of  entire  forgery  is  one  which  we 
should  not  admit  without  ftall  proof; 
but,  in  this  instance,  there  are  perhaps 
fewer  difllculties  on  this  side  than  on 
that  of  authenticity. 

>  Gibbon,  vol.  z.  p.  228.  No  writer, 
except  perhaps  the  Saxon  Chronicler,  is 
so  Tu\\  of  William's  tyranny  as  Ordeiicus 
Vitalis.  See  particularly  p.  607,  512, 
614.  521,  628,  in  Du  Chesne,  Hist.  Norm. 
Script.  Ordeiicus  was  an  BngUshman, 
but  passed  at  ten  years  old,  a.d.  WSi, 
Into  Normandy,  where  be  became  pro 
femed  in  the  monastery  of  Eu.  Ibid,  p 
924. 

*  The  regularity  of  the  courw  adopted 
when  this  record  was  compiled  is  very 
remarkable;  and  aSbrds  a  satisfbetocy 
proof  that  the  business  of  tlM  government 
was  well  conducted,  and  with  mnch  less 
rudenem  than  is  usually  supposed.  The 
commissioners  were  furnished  with  in- 
terrogatories, upon  which  they  examined 
the  Jurors  of  the  sliire  and  hundred,  and 
also  such  other  witnesses  as  they  thought 
expedient. 

Hie  subflcribitur  inqnlsiclo  terraram 

auomodo  Biirones  Reges  Inqnirunt,  vide- 
cet,  per  sacramentum  Ticecomltls  Sdrsa 
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foreigners.  Undoubtedly  there  were  a  few  left  in  almost 
every  county  wlio  still  enjoyed  the  estates  which  they  held 
under  £dward  the  Confessor,  free  from  any  superiority  but 
that  of  the  crown,  and  were  denominated,  as  in  former  times, 
the  king's  thanes.^  Cospatric,  son  perhaps  of  one  of  that 
name  who  had  possessed  the  earldom  of  Northumberland, 
held  forty-one  manors  in  Yorkshire,  though  many  of  them  are 
stated  in  Domesday  to  be  waste.  But  inferior  freeholders 
were  much  less  disturbed  in  their  estates  than  the  higher  class. 
Brady  maintains  that  the  English  had  suffered  universally  a 
deprivation  of  their  lands.  But  the  valuable  labors  of  Sir 
Henry  Ellis,  in  presenting  us  with  a  complete  analysis  of 
Domesday  Book,  afford  an  opportunity,  by  his  list  of  mesne 
tenants  at  the  time  of  the  survey,  to  form  some  approximation 
to  the  relative  numbers  of  English  and  foreigners  holding 
manors  under  the  immediate  vassals  of  the  crown.  The  bap- 
^smal  names  (there  are  rarely  any  others)  are  not  always 
conclusive ;  but,  on  the  whole,  we  learn  by  a  little  practice  to 
distinguish  the  Norman  from  the  Anglo-Saxon.  It  would  be 
manifest,  by  running  the  eye  over  some  pages  of  this  hst,  how 
eoosiderably  mistaken  is  the  supposition  that  few  of  English 
birth  held  entire  manors.  Though  I  will  not  now  affirm  or 
deny  that  they  were  a  majority,  they  form  a  large  proportion 
of  nearly  8000  mesns  tenants,^  who  are  summed  up  by  the 
diligence  of  Sir  Henry  Ellis.  And  we  may  presume  that 
they  were  in  a  very  much  greater  proportion  among  the 
''liberi  homines,"  who  held  lands,  subject  only  to  free  services, 
seldom  or  never  very  burdensome.    It  may  be  added  that 

•I  ootBhim  Bftrmram  et  eormn  Frsnel*  i  Bndy,    whoM    nnlhlraeea    alwaya 

gHammeC  todog  oratariatas— presbi-  keeps    pace  with    his  ability,  pretends 

tnl  pnepo^ti  VI  TUlani  uniii9ei;ga8qae  that  all  these  were  menial  ofllceTS  of  the 

rUlsB  [sic]. — Deinda   quomodo  voeatar  king's  household.    Bat  notwithstanding 

Dando,  qaJs  tenoit  earn  tempore  Regis  the  dlfSeulty  of  disproving  these  gratui- 

ftfvorrii,  qoJs  mode  tenet,  quot  hSdSB,  tons   suppositions}  it  is  pretty  owtain 

qaot  carracatsB  In  domino  qnot  homlneS|  that  many  of  the  English  proprietors  In 

qnot  vUlaal,  qnot  ootarii,  qnot  serri,  Domesday  ooald  not  have  been  of  this 

qaotHbeii  homines,  quot  soohemanni.  description.     See  p.  99,  158,  21S,  219, 

qvantmn  bUtsb,  quantum   prati,   qnoi  and  other  places.     The  question,  how- 

pweuomm,  quot  moildenss,  quot  piseinflB,  erer,  was  not  worth  a  battle,  though  it 

quantum  est  additum  Tel  ablatum,quatt-  makes  a  figure  in  the  controversy  of 

turn  valebat  totum  simul ;  et  quantum  Normans    and  Anti-Normans,  between 

inodo ;  quantum  ibi  qnlsque  liber  homo  Dugdale  and  Brady  on  the  one  side,  and 

vel  sochemanus  habuit  vel  habet.    Hoc  Tyrrell,   Petyt,   and   Attwood    on    the 

totora  triplidter,  scilicet  tempore  Regis  other. 

JBawudi;  et   quando   Rex  WUHilmus  *  Ellis*s   Introduction   to   Domesday, 

tetit;  et  quomodo  sit  modo,  et  si  plus  vol.  ii.  p.  811.    **  The  tenants  in  capito, 

potest  haberi  quam  habestur.    IstI  bo-  Including     ecclesiastical      corporations, 

Brines  Juraverunt  (then  follow  the  names),  amounted  scarcely  to  1400}  the  and«r> 

Inqidsitio  wt^«id*,  p.  497.    Palgrave,  ii.  tenants  were  7871." 
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manj  Normans,  as  we  learn  from  history,  married  EngUsb 
heiresses,  rendered  so  frequently,  no  doubt,  by  the  violent 
deaths  of  their  fathers  and  brothers,  but  still  transmitting 
ancient  rights,  as  well  as  native  blood,  to  their  posterity. 

This  might  induce  us  to  suspect  that,  great  as  the  spoliation 
must  appear  in  modem  times,  and  almost  completely  as  the 
nation  was  excluded  from  civil  power  in  the  commonwealth, 
there  is  some  exaggeration  in  the  language  of  those  writers 
who  represent  them  as  universally  reduced  to  a  state  of  penury 
and  servitude.  And  this  suspicion  may  be  in  some  d<;gree 
just.  Yet  these  writers,  and  especially  the  most  English  in 
feeling  of  them  all,  M.  Thierry,  are  warranted  by  the  language 
of  contemporary  authorities.  An  important  passage  in  the 
Dialogus  de  Scaccario,  written  towards  the  end  of  Henry 
m.'s  reign,  tends  greatly  to  diminish  the  favorable  impres- 
sion which  the  Saxon  names  of  so  many  mesne  tenants  in 
Domesday  Book  would  create.  If  we  may  trust  Grervase  of 
Tilbury,  author  of  this  little  treatise,  the  estates  of  those  who 
had  borne  arms  against  William  were  alone  confiscated; 
though  the  others  were  subjected  to  the  feudal  superiority  of 
a  Norman  lord.  But  when  these  lords  abused  their  power 
to  dispossess  the  native  tenants,  a  clamor  was  raised  by  the 
English,  and  complaint  made  to  the  king ;  by  whom  it  was 
ordered  (if  we  rightly  understand  a  passage  not  devoid  of 
obscurity)  that  the  tenant  might  make  a  bargain  with  his  lord, 
80  as  to  secure  himself  in  possession ;  but  that  none  of  the 
English  should  have  any  right  of  succession,  a  fresh  agree- 
ment with  the  lord  being  required  on  every  change  of  tenancy. 
The  Latin  words  will  be  found  bebw.^  This,  as  here  expressed, 

1  Post  VBgnl  eonqnMtknMm,  poet  Jus-    dominb  sals  odfcwl  purfm  a  poHesriool- 

-  -  t  qui  BbUf 


tem  rsbeUium  sabTszsionem,  enm  rex  bus   pellersntur,  neo  asset  qui   BMatia 

Ipse  regisque  proeeres  Ioc»  oora  perlus-  restltuerit,  communis   tndigenarum   sd 

timrentf  flwta  est  InquMtlo  diligeas.  qui  regem   perrenlt  querimoDla,  quasi   sia 

Itwrunt  qui  contra  regem  iu  beilo  oimi-  omnibus  exo«i  et  rebus  spoliatis  ad  alien- 

eantes  per  fugam  se  salvaTerant.    His  igenns  transire  cogerentur.  Communieato 

omnibus  et  Item  hssredibus  corum  qui  tantum  super  hb  consUlo.  decreium  est, 

In  belk)  ocoubnerant,  spes  omuls  terra-  ut    quod   a   domlnii    suis  exigentlbas 

rum  et  fiindorum  atque  redltnum  quos  merltls   intervenleote  pHotlone  legictma 

ante  poesedeiant,  pneelusa  est ;  magnum  poterant  obtinere,  iUis  Inriolabilis  jure 

namque  reputabuit  frui  TltsB  beneflcio  ooncederentur ;  oseterum  autem  nomine 

sub  inimiels.    Vemm  qui  roeati  ad  bel-  suceesstonls  a  temporibua  subacte  gentit 

lam  necdnm  conrenerant,  Tel  flimiliari-  nihil  sibi  Tlndlcarent.  .  .  .  Sio  v^v 

bus  Tel  quibuslibet  necessariii  occupati  qnlsquls  de  gente  subaeta   ftandos  fel 

negotiis  non  Interftaorant,  cum   tractu  allquid    hujusmodi  possldet,  non  qurd 

tamporls  devotis  obsequils  gratiam  do-  rations    sueeessionis    debeil    dbi   Tide- 

ninorum  possedlssent  sine  spe  succes-  batur,  adeptus  est;  sed  quod  solummodo 

•loniSf  fllil  tantum  pro  roluptate  [sic.  to-  meritin  suis  exigentibus,  Tel  aUqua  pao- 

luntate?]   tamen  domlnorum   possidere  tione  Interrenienfee,  obtinnit.    I)ial.  ds 

Mspsmnt  svvedsnte  Tero  tempore  cum  Scaoeaiio,  o.  10. 


v.. 


ts&usB  CoKST.       TYRANNY  OF  WILLIAM  1.  101 

suggests  something  like  an  uncertain  relief  at  the  ktrd*8  will, 
and  paints  the  condition  of  the  English  tenant  as  wretchedly 
dependent  But  an  instrument  published  bj  Spelman,  and 
which  will  be  found  in  Wilkins,  Leg.  Ang.  Sax.  p.  287,  gives  a 
more  favorable  view,  and  asserts  tliat  William  permitted  those 
who  had  taken  no  part  against  him  to  retain  their  lands; 
though  it  appears  by  the  very  same  record  that  the  Normans 
did  not  much  regard  the  royal  {nrecept. 

But  whatever  may  have  been  the  legal  condition  of  the 
EngUsh  mesne  tenant,  by  knight-service  or  socage,  (for  the 
case  of  villeins  is  of.  course  not  here  considered,)  during  the 
first  two  Norman  reigns,  it  seems  evident  that  he  was  protected 
by  the  charter  of  Henry  I.  in  the  hereditary  possession  of  his 
hmds,  subject  only  to  a  ^'  lawful  and  just  relief  towards  his 
lord.**  For  this  charter  is  addressed  to  all  the  liege  men  of 
the  crown,  **  French  and  English ;"  and  purports  to  abolish  all 
the  evil  customs  by  which  die  kingdom  had  been  oppressed, 
extending  to  the  tenants  of  the  barons  as  well  as  those  of  the 
crown.  We  cannot  reasonably  construe  the  language  in  the 
Dialogue  of  the  Exchequer,  as  if  in  that  late  age  the  English 
tenant  had  no  estate  of  fee-simple.  If  this  had  been  the. 
case,  there  could  not  have  been  the  difficulty,  which  he  men- 
tions in  another  place,  of  distinguishing  among  freemen  or 
freeholders  (libcri  homines)  the  Norman  blood  from  the 
Englishman,  which  frequent  intermarriage  had  produced. 
He  must,  we  are  led  to  think,  either  have  copied  some  other 
writer,  or  made  a  careless  and  faulty  statement  of  his  own. 
Bat,  at  the  present,  we  are  only  considering  the  state  of  the 
English  in  the  reign  of  the  Conqueror.  And  here  we  have, 
on  the  one  hand,  a  manifest  proof  from  the  Domesday  record 
that  they  retained  the  usufruct,  in  a  very  great  measure,  of 
the  land ;  and  on  the  other,  the  strong  testimony  of  contem« 
poraiy  historians  to  the  spoliation  and  oppression  which  they 
endured.  It  seems  on  the  whole  most  probable  that,  notwith- 
standing innumerable  acts  of  tyranny,  and  a  general  exposure 
to  contumely  and  insolence,  they  did  in  fact  possess  what  they 
are  reoovded  to  have  possessed  by  the  Norman  Commission- 
era  of  1085. 

The  vast  extent  of  the  Norman  estates  in  capite  is  apt  to 
deceive  us.  In  reading  of  a  baron  who  held  forty  or  fifty  or 
one  hundred  manors,  we  are  prone  to  fancy  his  wealth  some- 
thing li>e  what  a  similar  estate  would  produce  at  this  day. 
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But  if  we  look  at  the  next  words,  we  shall  continuallj  find 
that  some  one  else  held  of  him ;  and  this  was  a  holding  by 
knight's  service,  subject  to  feudal  incidents  no  doubt,  but  not 
leaving  the  seigniory  very  lucrative,  or  giving  any  right  of 
possessory  ownership  over  the  land.  The  real  possessions 
of  the  tenant  of  a  manor,  whether  holding  in  chief  or  not, 
consisted  in  the  demesne  lands,  the  produce  of  which  he  ob- 
tained without  cost  by  the  labor  of  the  villeins,  and  in  what- 
ever other  payments  they  might  be  bound  to  make  in  monoy 
or  kind.  It  will  be  remembered,  what  has  been  more  than 
once  inculcated,  that  at  this  time  the  villani  and  bordarii,  that 
18,  ceorls,  were  not  like  the  villeins  of  Bracton  and  Littleton, 
destitute  of  rights  in  their  property ;  their  condition  was  tend- 
ing to  the  lower  stage,  and  with  a  Norman  lord  they  were  in 
much  danger  of  oppression ;  but  they  were  "law-worthy,"  they 
had  a  civil  UcUus  (to  pass  from  one  technical  style  to  anoUier), 
for  a  century  afler  the  Conquest. 

Yet  I  would  not  extenuate  the  calamities  of  this  great 
revolution,  true  though  it  be  that  much  gKKxl  was  brought  out 
of  them,  and  *hat  we  owe  no  trifling  part  of  what  inspires 
self-esteem  to  the  Norman  element  of  our  population  and  our 
polity.  England  passed  under  the  yoke ;  she  endured  the 
arrogance  of  foi*eign  conquerors ;  her  children,  even  thougli 
their  loss  in  revenue  may  have  been  exaggerated,  and  still  it 
was  enormous,  became  a  lower  race,  not  called  to  the  coun- 
cils of  their  sovereign,  not  sharing  his  trust  or  his  bounty. 
They  were  in  a  far  different  condition  from  the  provincial 
Romans  after  the  conquest  of  Gaul,  even  if,  which  is  hardly 
po5^ible  to  determine,  their  actual  deprivation  of  lands  should 
have  been  less  extensive.  For  not  only  they  did  not  for  sev- 
eral reigns  occupy  the  honorable  stations  which  sometimes 
fell  to  the  lot  of  the  Roman  subject  of  Clevis  or  Alaric,  but 
they  had  a  great  deal  more  freedom  and  importance  to  lose* 
Nor  had  they  a  protecting  church  to  mitigate  barbarous  su- 
periority; their  bishops  were  degraded  and  in  exile;  the 
footstep  of  the  invader  was  at  their  altars ;  their  monasteries 
were  plundered,  and  the  native  monks  insulted.  Rome 
herself  looked  with  little  favor  on  a  church  which  had  pre- 
served some  measure  of  independence.  Strange  contrast  to 
the  triumphant  episcopate  of  the  Merovingian  kings !  ^ 

1  The  oppnMiion  of  the  English  during    described    hj    the    Nonnan    hlrtoriaiifl 
the  first  reigns  after  the  CoDi^uest  is  fVilly    themselTes,  as  wall  as   by  the   Sajc^i 
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Besides  the  severities  exercised  upon  the  English  after 
tsverj  insurrection,  two  instances  of  William's  un-  ,.    ^  ^ 
gpairing  craeltj  are  well  known,  the  devastation  of  of  YorkiOiiM 
Yorkshire  and  of  the  New  Forest    In  the  former,  5Jj^'* 
which  had  the  tyrant's  plea,  necessity,  for  its  pre- 
text, an  invasion  being  threatened  from  Denmark,  the  whok 
country  between  the  Tyne  and  the  H  umber  was  laid  so  de»- 
olate,  that  for  nine  years  afterwards  there  was  not  an  inhab* 
ited  village,  and  hardly  an  inhabitant,  lefl ;  the  wasting  of 
this  district  having  been  followed  by  a  famine,  which  swept 
away  the    whole   population.^     That  of   the  New  Borest, 
though  undoubtedly  less  calamitous  in  its  effects,  seems  even 
more  monstrous  from  the  frivolousness  of  the  cause.^    He 
afforested  several  other  tracts.     And  these  favorite  demesnes 
of  the  Narman  kings  were  protected  by  a  system  of  iniqui- 
tous and  cruel  regulations,  called  the  Forest  Laws,  which  it 
became  afterwards  a  great  object  with  the  assertors  of  liber- 
ty to  correct.     The  penalty  for  killing  a  stag  or  a  boar  was 
loss  of  eyes ;  for  William  loved  the  great  game,  says  the 
Saxon  Chronicle,  as  if  he  had  been  their  father.' 

A  more  general  proof  of  the  ruinous  oppression  of  William 
the  Conqueror  may  be  deduced  from  the  comparative  condi- 


Ohroniele.  Their  testtmonief  are  w«U 
eeOeeted  by  M.  Thierry,  in  the  second 
volvme  of  his  Taloable  hutory. 

1  MBbneburji  p.  108;  HoTeden,  p.  461 ; 
Orderic.  Vitalte,  p.  614.  The  desoiatioo 
of  Torkehire  coodnued  in  Bialmsbury's 
ttme,  sixty  or  Mfentf  years  afterwards; 
nudum  omnium  solOm  usqne  ad  hoc 
etfaun  terapns. 

>  Malmrt>ary,  p.  111. 

s  Chron.  Saxon,  p.  191  M  Thierry 
cQ^iectures  that  these  seTcre  regulations 
bul  a  deeper  motiTe  than  the  mere  pres- 
ervation of  game,  and  were  intended  to 
prerent  the  SngUeh  firom  aaeembUng  in 
arms  on  pretence  of  the  chase.  Vol.  ii. 
p.  257.  But  perhaps  this  is  not  necee- 
saiy.  We  know  that  a  disproportionate 
sererity  has  often  goarded  the  beasts  and 
birds  (tf  chase  from  depredation. 

Allen  admito  (Bdinborgh  Rer.  xzvi. 
865)  that  the  fbrest-laws  seem  to  have 
Dcen  enacted  by  t-he  king's  sole  author- 
1^ ;  or,  aa  we  may  rather  say,  tliat  they 
wera  concsidered  as  a  part  of  his  preroga- 
tive. The  royal  forests  were  protected 
Irf  eztxaordinanr  penalties  even  before 
the  Ocmqnest.  ^*  The  royal  forests  were 
pert  of  the  demesne  of  the  crown.  They 
not  faidaded  in  the  territorial  divis- 


!oDB  of  the  kingdom,  cIyU  or  ecclesias- 
tical, uorgoTeriMd  by  the  ordinary  courts 
of  law,  but  were  set  apart  for  the  recre»* 
tioa  and  diversion  of  the  king,  as  waste 
lands,  which  he  might  use  and  dispose  of 
at  pleasure.*'  "  ForestsB,"  says  Sir  Ueniy 
Spelman,  "  neo  villas  propria  acoepere, 
neo  parochias,  neo  de  oorpore  alici^ns 
oomitatAs  vel  episeopatAs  habitsB  sunt, 
aed  eztraneum  quiddam  et  feris  datum, 
ferine  Jure,  non  elvili,  non  municipal! 
flmebantur;  regem  in  omnibus  aguos- 
centee  dominum  unicum  et  ex  arbitrio 
disponentem."  Mr.  Allen  quotes  after- 
wards a  passage  firom  the  *  Dialogua 
de  Scaccarfo,*  which  indicates  the  pecu- 
liarity of  the  forest-laws.  "  Forestarum 
ratio,  poena  quoque  vel  absolutio  delin- 
qnentium  in  eas,  sive  pecunlaria  taent 
sive  oorporalis,  seorsim  ab  allis  regni  jn- 
diciis  secernitur,  et  solius  regis  arbitrio, 
vel  cqjuslibet  familiaris  ad  hoc  speclaliter 
depatati  Bnl:|jlcUnr.  Legibus  quidem 
propriis  subeistit ;  quas  non  communl 
regni  jure,  sed  voluntaria  principum  in- 
stitutione  subnixas  dicunt.''  The  fbrests 
were,  to  oae  a  word  in  rather  an  op- 
posite sense  to  the  usual,  an  oasis  ot 
despotism  in  tiie  midst  of  the  old  com 
monlaw 
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tion  of  the  English  towns  in  the  rei^  of  £dwai-d 
depopuiajon  the  Gonfessor,  and  at  the  compilation  of  Domesday. 
Sa^BooS**"  "^^  ^®  former  epoch  there  were  in  York  1607  in- 
habited houses,  at  the  latter  967 ;  at  the  former 
there  were  in  Oxford  721,  at  the  latter  243  ;  of  172  housea 
in  Dorchester,  100  were  destroyed ;  of  243  in  Derby,  108 ; 
of  487  in  Chester,  205.  Some  other  towns  had  suffered  less, 
but  scarcely  any  one  fails  to  exhibit  marks  of  a  decayed 
population.  Ajs  to  the  relative  numbers  of  the  peasantry 
and  value  of  lands  at  these  two  periods,  it  would  not  be  easy 
to  assert  anything  withput  a  laborious  examination  of  Domes- 
day Book.^ 

The  demesne  lands  of  the  crown,  extensive  and  scattered 
Domains  of  ovcr  every  county,  were  abundantly  sufficient  to 
th0  erown.  gupport  its  dignity  and  magnificence ;  *  and  William, 
fax  from  wasting  this  revenue  by  prodigal  grants,  took  care  to 
let  them  at  the  highest  rate  to  farm,  little  caring  how  much  the 
cultivators  were  racked  by  his  tenants.*  Yet  his  exactions, 
both  feudal  and  in  the  way  of  tallage  from  his  burgesses  and 
the  tenants  of  his  vassals,  were  almost  as  violent  as  his  confisca- 
tions. No  source  of  income  was  neglected  by  him,  or  indeed 
by  his  successors,  however  trifling,  unjust,  or  unreasonable. 
Riches  of  ^^  revenues,  if  we  could  trust  Ordericus  Yitalis, 
tiM  ooD-  amounted  to  1060/.  a  day.  Tliis,  in  mere  weight 
quaror.         ^f  g^^^j,^  ^^^^^  ^  ^^^  ^  nearly  1,200,000/.  a 

year  at  present.  But  the  arithmetical  statements  of  these 
writers  are  not  implicitly  to  be  relied  upon.  He  lefl  at  his 
death  a  treasure  of  60,000/,  which,  in  conformity  to  his  dy- 
ing request,  his  successor  distributed  among  the  churcii  and 
poor  of  the  kingdom,  as  a  feeble  expiation  of  the  crimes  by 
which  it  had  been  accumulated ;  ^  an  act  of  disinterestedness 
which  seems  to  prove  that  Rufus,  amidst  all  his  vices,  was  not 
destitute  of  better  feelings  than  historians  have  ascribed 
to  him.  It  might  appear  that  William  had  little  use  for  his 
extorted  wealth.  By  the  feudal  constitution,  as  established 
during  his  reign,  he  commanded  the  service  of  a  vast  army 
• 

1  The  popnlation  recorded  hi  Domee-  *  Chroa.  Saxon,  p.  188. 

day  is  about  283,000;  which,  la  Eoand  *  Huntingdout     p.     ^.      OrderieiM 

niimbers,  allowing  for  women  and  ehii-  Vltalig  puts  a  long   penitential   epoeoh 

dren,  may  be  called  aboat  a  million,  iato  William's  month  on  his  death-bed. 

BUis^B  Introduction  to  Domesday,  toI.  ii.  p.  66.    Though  this  may  be  his  fn^en 

p.  611.  tion,  yet  fiicts  seem  to  show  the  earn* 

I  They    consisted    of   1422    mahors.  puoction  of  the  tyrant's  conscienee. 
I^tolton's  Henxy  II.  vol.  U.  p.  288. 
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at  its  own  expense,  either  for  domestic  or  continental  war* 
&re.  But  this  was  not  sufficient  for  his  purpose ;  nu  meroe- 
like  other  tyrants,  he  put  greater  trust  in  merce-  °*^  troopi. 
naiy  obedience.  Some  of  his  predecessors  had  kept  bodies  of 
Danu^h  troops  in  pay ;  partly  to  be  secure  against  their  hos- 
tility, partly  from  the  convenience  of  a  regular  army,  and 
the  love  which  princes  bear  to  it  But  WiUiam  carried  this 
to  a  much  greater  length.  He  had  always  stipendiary  sol- 
liers  at  his  command.  Indeed  his  army  at  the  Conquest 
)ould  not  have  been  swollen  to  such  numbers  by  any  other 
means.  They  were  drawn,  by  the  allurement  of  high  pay, 
not  from  France  and  Brittany  alone,  but  Flanders,  Germany, 
and  even  Spain.  When  Canute  of  Denmark  threaten e4  an 
inTasion  in  1085,  William,  too  conscious  of  his  own  tyranny 
to  use  the  arms  of  his  English  subjects,  collected  a  merce- 
nary force  so  vast,  that  men  wondered,  says  the  Saxon  Ciiron- 
icler,  how  the  country  could  lAaintain  it.  This  he  quar- 
tered upon  the  people,  according  to  the  proportion  of  their 
estates.^ 

Whateyer  may  be  thought  of  the  Anglo-Saxon  tenures,  it 
is  certain  that  those  of  the  feudal  system  were  ^,^^^1^1 ,«,. 
thoroughly  established  in  ICngland  under  the  Con-  tem  estab- 
queror.      It  has  been  observed,  in  anotlier  part  of     ***^ 
this  work,  that  the  rights,  or  feudal  incidents,  of  wardship  and 
marriage  were  more  common  in  England  and  Normandy 
than  in  the  rest  of  France.     They  certainly  did  not  exist  in 
the  former  before  the  Conquest ;  but  whether  they  were  an- 
cient customs  of  the  latter  cannot  be  ascertained,  unless  we 
had  more  incontestable  records  of  its  early  jurisprudence. 
For  the  Great  Customary  of  Normandy  is  a  compilation  as 
late  as  the  reign  of  Richard  Cocur-de-Lion,  when  the  laws  of 
England  might  have  passed  into  a  country  so  long  and  inti- 
mately connected  with  it    But  there  appears  reason  to  think 
that  the  seizure  of  the  lands  in  wardship,  the  selling  of  the 
heiress  in  marriage,  were  originally  deemed  rather  acts  of 
violence  than  conformable  to  Jaw.     For  Henry  I.*s  charter 
expressly  promises  that  the  mother,  or  next  of  kin,  shall  have 
the  custody  of  the  lands  as  well  as  person  of  the  heir.^    And 
as  the  charter  of  Henry  II.  refers  to  and  confirms  that  of  his 

1  Clunm.  Sazon.  p.  186;  IngnltViti  p.  essedebebit;  efc  pnedplont  boronesmfll 

79.  similiter   se   oontineant   erg4    flliofl  rtH 

*  Tmnm  et  Ubvroram  ciutos  erit  sire  filiaii    re\    uxoree    hominum    meonuo. 

r,  iiTa  aUiu  propini^aorum,  qui  j  oi tiu  LegM  Anglo-&uconio«B,  p.  28i. 
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er,  it  seems  to  follow  thst  what  is  called  guatv 
a  chiviilry  had  not  yet  been  established.  At  least 
111  ihe  assize  of  Clarendon,  confirmed  at  Northamp- 
76,*  that  the  custody  of  the  heir  is  cleai-ly  reserved 
d.  With  respect  to  the  right  of  cooscDting  lo  the 
of  a  female  vassal,  it  seems  lo  have  been,  as  1  have 
I  observed,  pretty  general  in  feudal  tenures.  Bat 
f  her  person  in  marriage,  or  the  eiaction  of  a  sum 
in  lieu  of  this  scandalous  tyranny,  was  only  the  law 
ad,  and  was  not  perhaps  fuUy  authorized  as  such  IJU 
e  of  Merton  in  1236. 

novation  made  hy  William  upon  the  feudal  law  is 
rving  of  attention.  By  the  leading  principle  of  feuds, 
f  feahy  was  due  from  the  vassal  to  the  lord  of  whom 
liateiy  held  his  land,  and  to  no  other.  The  king  of 
mg  af)er  this  period,  had  no  feudal  and  scarcely  any 
hority  over  the  tenants  of  his  own  vassals.  But 
-eceived  at  Salisbury,  in  1085,  the  fealty  of  all  land- 
I  England,  both  those  who  held  in  chief,  and  their 
thus  breaking  in  upon  the  feudal  compact  in  its 
ntial  attribute,  the  exclusive  dependence  of  a  vassal 
lord.  And  this  maybe  reckoned  among  the  several 
[lich  prevented  the  continental  notions  of  indepen- 
)n  the  crown  from  ever  taking  root  among  the  £n^ 
icracy. 

at  measure  of  William  was  the  establishment  of  pub- 
lic peace.  He  permitted  no  rapine  hut  his  own. 
The  feuds  of  private  revenge,  ihe  lawlessness  of 
robbery,  were  repressed.  A  girl  laden  with  gold, 
eve  some  ancient  writers,  might  have  passed  safely 
lie  kingdom.*  But  this  was  the  tranquillity  of  an 
and  vigilant  despotism,  the  degree  of  which  may  be 
by  these  effects,  in  which  no  improvement  of  civili- 
1  any  shore.     There  is  assuredly  nothing  to  wonder 

glo-Suanbie.  p.  sgo.  iChroD,  Shod,  p.  190;  H.  Pud, p.  10. 

fultj.  ttr  Cbej  verfi  In  ftpparaaUy  pnitwimrtb;,  Hblch  Odarl. 
l<i,hldUiDdaetd(liekjDg    cui  mcndoiK  of  Williun,  ChU  tu  trM 
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at  in  the  detestation  with  which  the  Engh'sh  long  regarded 
the  memory  of  this  tyrant^  Some  advantages  undoubtedly, 
in  the  course  of  human  affairs,  eventually  sprang  from  the 
Norman  conquest.  The  invaders,  though  without  perhapis 
any  intrinsic  superiority  in  social  virtues  over  the  native  Eng- 
lish, degraded  and  barbarous  as  these  are  represented  to  us, 
had  at  least  that  exterior  polish  of  courteous  and  chivalrio 
manners,  and  that  taste  for  refinement  and  magnificence,  which 
serve  to  elevate  a  people  from  mere  savage  rudeness.  Their 
buildings,  sacred  as  well  as  domestic,  became  more  substantial 
and  elegant.  The  learning  of  the  clergy,  the  only  class  to 
whom  that  word  could  at  all  be  applicable,  became  infinitely 
more  respectable  in  a  short  time  afler  the  Conquest.  And 
though  this  may  by  some  be  ascribed  to  the  general  improve- 
ments of  Europe  in  that  point  during  the  twelfth  century,  yet 
I  think  it  was  partly  owing  to  the  more  free  intercourse  with 
France,  and  the  closer  dependence  upon  Bome,  which  that 
revolutfon  produced.  This  circumstance  was,  however,  of  no 
great  moment  to  the  English  of  those  times,  whose  happinesr 
oould  hardly  be  efi*ected  by  the  theological  reputation  of  Lan* 
franc  and  Anselm.  Perhaps  the  chief  benefit  which  the  na^ 
tives  of  that  generation  derived  from  the  government  of  WiL 
liam  and  his  successors,  next  to  that  of  a  more  vigilant  police 
was  the  security  the^  found  from  invasion  on  the  side  of  Den 
mark  and  Norway.  The  high  reputation  o£  the  Conqueror 
and  his  sons,  with  the  regular  organization  of  a  feudal  militia, 
deterred  those  predatory  armies  which  had  brought  such  re- 
peated calamity  on  England  in  former  times. 

The  system  of  feudal  policy,  though  derived  to  England 
'firom  a  French  source,  bore  a  very  different  ap-  Dj(fc,^oe 
pearance  in  the  two  countries.     France,  for  about  between  um 
two  centuries  after  the  house  of  Capet  had  usurped  *"  i5*b?^ 
the  throne  of  Charlemagne's  posterity,  could  hardly  J«d  and 
be  deemed  a  regular  confederacy,  much  less  an 
entire  monarchy.     But  in  England  a  government,  feudal  in- 
deed in  its  form,  but  arbitrary  in  its  exercise,  not  only  main- 
tained subordination,  but  almost  extinguished  liberty.    Several 
causes  seem  to  have  conspired  towards  this  radical  difference. 
In  the  first  place,  a  kingdom  comparatively  small  is  much 
more  easUy  kept  under  control  than  one  of  vast  extent.     And 

>  W.  Halmsb.  Pxwf.  ad  I.  UL 
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the  fiefi  of  Anglo-Norman  barons  after  the  Conquest  were 
far  less  considerable,  even  relatively  to  the  size  of  the  two 
countries,  than  those  of  France.  The  earl  of  Chester  held, 
indeed,  almost  all  that  county;^  the  earl  of  Shrewsbury, 
nearly  the  whole  of  Salop.  But  these  domains  bore  no  com- 
parison with  the  dukedom  of  Guienne,  or  the  county  of  Tou- 
louse. In  general,  the  lordships  of  William's  barons,  whether 
this  were  owing  to  policy  or  accident,  were  exceedingly  dis- 
persed. Robert  earl  of  Moreton,  for  example,  the  most  richly 
endowed  of  his  followers,  enjoyed  248  manors  in  Cornwall, 
54  in  Sussex,  196  in  Yorkshire,  99  in  Northamptonshire,  be- 
sides many  in  other  counties.'  Estates  so  disjoined,  however 
immense  in  their  aggregate,  were  ill  calculated  for  supporting 
a  rebellion.  It  is  observed  by  Madox  that  the  knight's  fees 
of  almost  every  barony  were  scattered  over  various  counties. 

In  the  next  place,  these  baronial  fiefs  were  held  under  an 
actual  derivation  from  the  crown.  The  great  vassals  of  France 
had  usurped  their  dominions  before  the  accession  of  Hugh 
Capet,  and  barely  submitted  to  his  nominal  sovereignty. 
They  never  intended  to  yield  the  feudal  tributes  of  relief  and 
aid,  nor  did  some  of  them  even  acknowledge  the  supremacy 
of  his  royal  jurisdiction.  But  the  Conqueror  and  his  succes- 
sors imposed  what  conditions  they  would  upon  a  set  of  barons 
who  owed  all  to  their  grants ;  and  as  mankind's  notions  of  right 
are  generally  founded  upon  prescription,  these  peers  grew 
accustomed  to  endure  many  burdens,  reluctantly  indeed,  but 
without  that  feeling  of  injury  which  would  have  resisted  an 
attempt  to  impose  them  upon  the  vassals  of  the  French  crown. 
For  the  same  reasons  the  barons  of  England  were  regularly 
summoned  to  the  great  council,  and  by  their  attendance  in  it, 
and  concurrence  in  the  measures  which  were  there  resolved 
upon,  a  compactness  and  unity  of  interest  was  given  to  the 
monarchy  which  was  entirely  wanting  in  that  of  France. 

We  may  add  to  the  circumstances  that  rendered  the  crown 
powerful  during  the  first  century  afler  the  Conquest,  an 

1  This  wai,   upon   ih«  whole,   more  the  hooM  of  Monltpwawj,  It  aeqolred 

like  a  great  French  flef  than  any  English  all  the  country  between  the  Mera^  and 

earldom.    Hugh  de  Abrincb,  nephew  of  Babble.    Several  eminent  men  inherited 

William  I.,  had  barons  of  his  own,  one  the  earldom;  but  upon  the  death  of  the 

of  whom  held  forty-six  and  another  thirty  most  distinguished,  Ranulf,  in  1282,  it 

manors.     Chester    was    first    called    a  fell  into  a  female  line,  and  soon  escheated 

eounty-palatine  under  Henry  11. ;  but  it  to  the  crown.  Dugdale's  Baronage,  p.  46 

pi«)Tiou8ly  possessed  all  re^dian  rights  Lyttelton^s  Henry  IT.,  vol.  U.  p. luS. 
of  jurisdiction.    Alter  the  forfeitures  of       *  Dugdale's  Baronage,  p.  25. 
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extreme  antipathy  of  the  native  English  towards  ji^^g^  ^ 
their  invaders.  Both  William  Rufus  and  Henrj  I.  Bngiish  to 
made  use  of  the  former  to  strengthen  themselves  ^**"°*°*- 
against  the  attempts  of  their  brother  Robert ;  though  thej 
forgot  their  promises  to  the  English  after  attaining  their  ob- 
ject.^ A  fact  mentioned  bj  Ordericus  Vi talis  illustrates  the 
advantage  which  the  government  found  in  this  national  ani- 
mosity. During  the  siege  of  Bridgenorth,  a  town  belonging 
to  Robert  de  Belesme,  one  of  the  most  turbulent  and  powerful 
of  the  Norman  barons,  bj  Henry  I.  in  1102,  the  rest  of  the 
nobility  deliberated  together,  and  came  to  the  conclusion  that 
if  the  king  could  expel  so  distinguished  a  subject,  he  would  be 
able  to  treat  them  all  as  his  servants.  They  endeavored 
therefore  to  bring  about  a  treaty ;  but  the  English  part  of 
Henry's  army,  hating  Robert  de  Belesme  as  a  Norman,  urged 
the  king  to  proceed  with  the  siege ;  which  he  did,  and  took 
the  castle.* 

Unrestrained,  therefore,  comparatively  speaking,  by  the 
aristocratic  principles  which  influenced  other  feudal  Tjranny  of 
countries,  the  administration  acquired  a  tone  of  the  Norman 
rigor  and  arbitrariness  under  WiUiam  the  Con-  8^^™»«°*' 
qneror,  which,  though  sometimes  perhaps  a  little  mitigated, 
did  not  cease  during  a  century  and  a  half.  For  the  first 
three  reigns  we  must  have  recourse  to  historians ;  whose 
language,  though  vague,  and  perhaps  exaggerated,  is  too 
aniform  and  impressive  to  leave  a  doubt  of  the  tyrannical 
character  of  the  government  The  intolerable  exactions  of 
tribute,  the  rapine  of  purveyance,  the  iniquity  of  royal  courts, 
are  continually  in  their  mouths.  "  Grod  sees  the  wretched 
people,"  says  the  Saxon  Chronicler, "  most  unjustly  oppressed ; 
first  they  are  despoiled  of  their  possessions,  then  butchered 
This  was  a  grievous  year  (1124).  Whoever  had  any  prop- 
erty lost  it  by  heavy  taxes  and  unjust  decrees. "  •  The  same 
and^t  chronicle,  which  appears  to  have  been  continued  from 
time  to  time  in  the  abbey  of  Peterborough,  frequently  utters 
similar  notes  of  lamentation. 

From  the  reign  of  Stephen,  the  miseries  of  which  are  not 
to  my  immediate  purpose,  so  far  as  they  proceeded   from 

1  W.  ttabubvy,  p.  120  et  156.    R.  potest  narrui  ailserla,  says   Roger  de 

Bffveden,  p.  461.    Chron.  Saxon,  p.  194.  HoTeden,  quam   suatinuit  Wo  tempore 

«  Da  Cheene,  Script.  Noniutn.  p  907.  [circ.  ann.  1108]  terra  Anglorum  propter 

^  Oluon.   SuoD    p.  228.     Non  flu;ile  r^iee  exactionee.    p.  470. 
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anarch}  and  intestine  war,^  we  are  able  to  trace 
liitne  oiu.  ^^  chara''ter  of  government  by  existing  records.' 
These,  digested  by  the  industrious  lladox  into  his  History 
of  the  Exchequer,  gives  us  far  more  insight  into  the  spirit 
of  the  constitution,  if  we  may  use  such  a  word,  than  all  our 
monkish  chronicles.  It  was  not  a  sanguinary  despotism, 
Henry  IL  was  a  prince  of  remarkable  clemency ;  and  none 
of  the  Conqueror's  successors  were  as  grossly  tyrannical  as 
himself.  But  the  system  of  rapacious  extortion  from  their 
subjects  prevailed  to  a  degree  which  we  should  rather  ex- 
pect to  find  among  eastern  slaves  than  that  high-spirited 
race  of  Normandy  whose  renown  then  filled  Europe  and 
Asia.  The  right  of  wardship  was  abused  by  selling  the  heir 
and  his  land  to  the  highest  bidder.  That  of  marriage  was 
carried  to  a  still  grosser  excess.  The  'kings  of  France 
indeed  claimed  the  prerogative  of  forbidding  the  marriage 
of  their  vassals'  daughters  to  such  persons  as  they  thought 
unfriendly  or  dangerous  to  themselves ;  but  I  am  not  aware 
that  they  ever  compelled  them  to  marry,  much  less  that  they 
turned  this  attribute  of  sovereignty  into  a  means  of  revenue. 
But  in  England,  women  and  even  men,  simply  as  tenants  in 
chief,  and  not  as  wards,  fined  to  the  crown  for  leave  to  marry 
whom  they  would,  or  not  to  be  compelled  to  marry  any 
other.'  Towns  not  only  fined  for  original  grants  of  fi:an- 
chises,  but  for  repeated  confirmations.  The  Jews  paid  ex- 
orbitant sums  for  every  common  right  of  mankind,  for  pro- 
tection, for  justice.  In  return  they  were  sustained  against 
their  Christian  debtors  in  demands  of  usury,  which  supersti- 
tion and  tyranny  rendered  enoi*mous.^  Men  fined  for  the 
king^s  good-will;  or  that  he  would  remit  his  anger;  or  to 
have  his  mediation  with  their  adversaries.  Many  fines  seem 
as  it  were  imposed  in  sport,  if  we  look  to  the  cause ;  though 

1  The  following  rim  pie  ploture  <^  that  en.      And  thlB  lasted,  growing « won* 

lelgn  fttnn  the  Saxon  Chronicle  may  be  and  worse,  throughout  Stephen^s  reign, 

worth  inserting.    **  The  nobles  and  bish-  Hen  said  openly  that  Ohrlst  and  his 

ops  built  easUes,  and  filled  them  with  saints  were  asleep.^'    p.2S9. 

deyiUsh  and  wicked  men,  and  oppressed  *  The  earliest  record  in  the  Pipe-oflioe 

the  people,  cruelly  torturing  men  for  Is  that  which  Bfadox,  in  conformity  to 

their  money.    They  imposed  taxes  upon  the  usage  of  others,  cites  by  the  name  of 

towns,  and,  when  they  liad  extuiusted  Hagiium  Rotuliun  qninto  Stephani.  But 

them  of  everything,  set  them  on  fire,  in  a  particular  dissertation,  sut^oined  to 

Ton  might  travel  a  day,  and  not  find  one  his  History  of  the  Exchequer,  he  inrlines, 

man  IMng  in  a  town,  nor  any  land  in  though  not  decisively,  to  refer  this 

sultiTation.    Never  did  the  country  snf-  ord  to  the  reign  of  Hemy  L 

for  greater  evils.    If  two  or  three  men  *  Uadox,  o.  10. 

were  seen  riding  up  to  a  town,  all  its  In-  *  Id.  o.  7. 
habitants  left  it,  talcing  them  for  plunder- 
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their  extent,  aad  the  solemnitj  with  which  they  were  reoonled, 
prove  the  humor  to  have  been  differently  relished  by  the  two 
parties.  Thus  the  bishop  of  Winchester  paid  a  tun  of  good 
wine  for  not  reminding  the  king  (Jolm)  to  give  a  girdle  to 
the  countess  of  Albemarle ;  and  Robert  de  Vaux  five  best 
pa]£:eys,  that  the  same  king  might  hold  his  peace  about 
Henry  Pinel's  wife.  Another  paid  four  mai'ks  for  leave  to 
eat  (pro  licentii  comedendi).  But  of  all  the  abuses  which 
deformed  the  Anglo-Norman  government,  none  was  ^o  flagi- 
tious as  the  sale  of  judicial  redress.  The  king,  we  are  often 
told,  is  the  fountain  of  justice ;  but  in  those  ages  it  was  one 
which  gold  alone  could  unseal.  Men  fined  to  have  right 
done  them ;  to  sue  in  a  certain  court ;  to  implead  a  certain 
person  ;  to  have  restitution  of  land  which  they  had  recovered 
at  law.*  From  the  sale  of  that  justice  which  every  citizen 
has  a  right  to  demand,  it  was  an  easy  transition  to  withhold 
or  deny  it.  Fines  were  received  for  the  king's  help  against 
the  adverse  suitor ;  that  is,  for  perversion  of  justice,  or  for 
delay.  Sometimes  they  were  paid  by  opposite  parties,  and, 
of  course,  for  opposite  ends.  These  were  called  counter- 
fines  ;  but  the  money  was  sometimes,  or  as  Lord  Lyttelton 
thinks  invariably,  returned  to  the  jmsuccessful  suitor.' 

Among  a  people  imperfectly  civilized  the  most  outrageous 
injustice  towards  individuals  may  pass  without  the  oenend 
slightest  notice,  while  in  matters  affecting  the  com-  *»««•• 
munity  the  powers  of  government  are  exceedingly  controlled. 
It  becomes  therefore  an  important  question  what  prerogative 
these  Nonnan  king's  were  used  to  exercise  in  raising  money 
and  in  general  legislation.  -By  the  prevaUing  feudal  customs 
the  lord  was  entitled  to  demand  a  pecuniary  aid  of  his  vas- 
sals in  certain  cases.  These  were,  in  England,  to  make  his 
eldest  son  a  knight,  to  many  his  eldest  daughter,  and  to  ran- 
fcom  himself  from  captivity.  Accordingly,  when  such  cir- 
cumstances occurred,  aids  were  levied  by  the  crown  upon  its 
tenants,  at  the  rate  of  a  mark  or  a  pound  for  every  knight's 
fee.'    These  aids,  being  strictly  due  in  the  prescribed  cases, 

1  Uadox,  e.  12  and  18.  e.   88,   at   twentj   Bhilllnga  fbr    trerr 

*  The  moBt  opposite  instances  of  these  knight^s  feOf  and  as  mnch  far  every  201. 
exaetioiis  are  well  selected  from  Madox  Talue  of  land  held  bj  socage.  The  aid 
bj  Haai6,  Appendix  II. ;  upon  which  pour  flUre  fits  cheralier  might  be  raised 
a»oant  I  have  gone  less  into  detail  than  when  he  entered  into  his  fifteenth  year; 
would  otherwise  have  been  necessary.       '  pour  fllle  mailer,  when  she  reached  Um 

*  Ths  nasonable  aid  was  fixed  by  the  age  of  seren. 
Hatato  tf  WeBtmlsstOT  I..  8  £dw.  I., 
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taVen  without  requiring  the  consent  of  parliamenC 
Lge,  which  was  a  commutation  for  the  personal  service 
litaiy  temuits  in  war,  having  rather  the  appearance  of 
lulgeDCe  than  an  imposition,  might  reasonabtj  be  levied 
!  king.'  It  was  not  iill  the  eharter  of  John  tliat  escti- 
jcame  a  parliamentary  assessment;  the  custom  of  com- 
g  service  having  then  grown  general,  and  the  rale  c^ 
utatioii  being  variable. 

ne  but  military  tenants  could  be  liable  for  escuage ; 
ic  inferior  subjects  of  the  crown  were  oppressed  bj  tal- 
The  demesne  lands  of  the  king  and  all  royal  towna 
liable  to  tallage  ;  an  imposition  far  more  rigorous  and 
liar  than  those  which  fell  upon  the  gentry.  Tallages 
continually  raised  upon  different  towns  during  all  the 
an  reigns  without  the  consent  of  parliament,  which 
T  represented  them  nor  cared  for  their  interests.  The 
mt  justices  in  their  circuit  usually  set  this  tax.  Some- 
the  tallage  was  assessed  in  gross  upon  a  town,  and  col- 
by  the  bui^esses;  sometimes  individually  at  the  judg- 
of  the  justices,  "niere  was  an  appeal  from  an  ezces- 
itssessmeut  to  the  barons  of  the  exchequer.  Inferior 
might  tallage  their  own  tenants  and  demesne  townS) 
h  not,  it  seems,  without  the  king's  permission.*  Cua- 
upon  the  import  and  export  of  merchandise,  of  which 
isage  of  wine,  that  is,  a  right  of  taking  two  casks  out 
;h  vessel,  seema  the  most  material,  were  immemorially 
id  by  the  crovnt.  There  is  no  appearance  that  these 
ated  with  parliament.*  Another  tax,  extending  to  all 
inds  of  the  kingdom,  was  Danegeld,  the  ship-money  of 
times.  This  name  had  been  originally  given  to  the  tax 
ed  under  Ethelred  IL,  in  order  to  raise  a  tribute  exact- 
the  Danes.  It  was  afterwards  applied  to  a  permanent 
bution  for  the  public  defence  against  the  same  enemies. 
ifler  the  Conquest  this  tax  is  said  to  have  been  only 
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occasionallj  required ;  and  the  latest  instance  on  record  of 
ite  pajment  is  in  the  20th  of  Henrj  IE.  Its  imposition 
appears  to  have  been  at  the  king's  discretion.^ 

The  right  of  general  legislation  was  undoubtedly  placed 
in  the  king,  oonjointlj  with  his  great  council,'  or,  KUhn  of 
if  the  expression  be  thought  more  proper,  with  ie3»i»tfon- 
their  advice. '   So  little  opposition  was  found  in  these  assem- 
blies by  the  early  Norman  kings,  that  they  gratified  their  own 
love  ot  pomp,  as  well  as  the  pride  of   their  barons,  by  con- 
sulting them  in  every  important  business.     But  the  limits  o 
legislative  power  were  extremely  indefinite.     New  laws,  lik 
new  taxes,  affecting  the  community,  required  the  sanction  of 
that  assembly  which  was  supposed  to  represent  it ;  but  there 
was  no  security  for  individuals  against  acts  of  prerogative, 
which  we  should  justly  consider  as  most  tjrrannicaL     Henry 
IL,  the  best  of  these  monarchs,  banished  from  England  the 
relations  and  Iriends  of  Becket,  to  the  number  of  four  hun- 
dred.    At  another  time  he  sent  over  from  Normandy  an 
injunction,  that  all  the  kindred  of  those  who  obeyed  a  papal 
interdict  should  be  banished,  and  their  estates  confiscated.' 

The  statutes  of  those  reigns  do  not  exhibit  to  us  many 
provisions  calculated  to  maintain  public  liberty  on 
a  broad  and  general  foundation.     And  although  ohartenoT 
the  laws  then  enacted  have  not  all  been  preserved,  JSl^*** 
yet  it  is  unlikely  that  any  of  an  extensively  reme- 
dial nature  should  have  led  no  trace  of  their  existence.     We 
find,  however,  what  has  sometimes  been  called  the  Magna 
Charta  of   William  the  Conqueror,  published    by  Wilkins 
firom  a  document  of  considerable  authority.^    We  will,  enjoin, 
and  grant,  says  the  king,  that  all  freemen  of  our  kingdom 
shall  enjoy  their  lands  in  peace,  free  from  all  tallage,  and  from 
every  unjust  exaction,  so  that  nothing  but  their  service  law- 
fully due  to  us  sliall  be  demanded  at  their  hands.*    The  laws 

1  Henr.   Hantlngdon,   I.   ▼.    p.  205.  Some  BngUsh   barons  might  donbtlen 

Dialoi^  de  Scaccario,  e.  11.  Madox,  e.  haye  been  with  the  king,  aa  at  Vemeuil 

17.    Lyttelton's  Henry  IT.  toI.  ii.  p.  170.  In    1176,   where  a   mixed   aHembly  of 

>  GtenrU,  Prologns  ad  Tractatum  de  English   and    French  enacted  laws  for 

OottsoetQd.  both  countries.    Benedict.  AbbM  apii4 

*  HoTeden,  p.  496.     Ljrttelton,  toI.  11.  Hume.    So   at   Northampton,  In  1166 

p. 630.    The  latter  njM  that  this  edict  sereral   Norman  barons  voted;    nor  is 

arast  have  been  fhtmed  bj  the  king  with  any  notice  taken  of  this  as  irregalar. 

ttw  adTice  and  assent  of  his  coancil.  Fits  Stephen,  ibid.  So  unfixed,  or  rather 

Sut  if  he  means  his  great  council,  I  unformed,  were  all  constitutional  prin- 

cannot  snppoee  that  all  the  barons  an  1  ciples.    [NoTs  X.] 

taoanta  in  eaplte  could  have  been  duly  «  [Noti  XL] 

amoBBOoed  to  a  council  held  beyond  seas.  *  Volumus  etiam,  ao  flrmiter  prisdpl- 

VOL,  II.— M.  8 
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of  the  Gonqaeror,  fotjnd  in  Hoveden,  are  wholly  different 
from  those  in  Ingulfas,  and  are  suspected  not  to  hare  escaped 
considerable  interpolation.^  It  is  remarkable  that  no  refer- 
ence is  made  to  this  concession  of  William  the  Conqueror 
in  any  subsequent  charter.  A  charter  of  Henry  I.,  the  au- 
thenticity of  which  is  undisputed,  though  it  contains  nothing 
specially  expressed  but  a  remission  of  unreasonable  reliefs, 
wardships,  and  other  feudal  burdens,'  proceeds  to  declare  that 
he  gives  his  subjects  the  laws  of  Eklward  the  Confessor,  with 
the  emendations  made  by  his  father  with  consent  of  his  bar« 
ons.'  The  charter  of  Stephen  not  only  confirms  that  of  his 
predecessor,  but  adds,  in  fuller  terms  than  Henry  had  used, 
an  express  concession  of  the  laws  and  customs  of  Edward.^ 
Henry  H.  is  silent  about  these,  although  he  repeats  the  con- 
firmation of  his  grandfather's  charter.*  The  people  however 
had  begun  to  look  back  to  a  more  ancient  standard  of  law. 
The  Norman  conquest,  and  all  that  ensued  upon  it,  had  en- 
deared the  memory  of  their  Saxon  government.  Its  disor- 
ders were  forgotten,  or,  rather,  were  less  odious  to  a  rude 
nation,  than  the  .coercive  justice  by  which  they  were  after- 
wards restrained.'     Hence   it  became  the  favorite  cry  to 


ft«iua  et  ooneedimus,  nt  omnes  liberi  ho- 
miiMM  totitts  monarchin  pnsdictl  regent 
nofltri  habeant  et  tenoant  terras  saaa  et 
posaeiMilones  suas  beoi.  et  in  pace,  libera 
ab  omni  exactione  ligiutft,  etab  omni 
tallagio,  Ita  quod  nihil  ab  ito  exigatur 
▼el  capiator,  nUi  servltiam  suam  Tiber- 
Qin.  quod  de  Jure  nobis  fiusere  debent,  et 
Ikcere  teoeatur;  et  prout  statutam  eet 
lis,  et  illis  a  nobis  datum  et  eonoessam 
jura  luereditario  in  perpetuum  per  eom- 
mnne  oonciliam  totius  regni  nostti  pra»- 
dicti. 

1  Selden,  ad  Eadmemm.  Hody  (Trea- 
ttsa  on  ConTocations,  p.  2^)  infers  from 
the  great  alterations  risible  on  tbe  (too 
of  these  ^ws  that  thej  were  altered  firom 
tlie  French  original  by  GlanTil. 

s  WiiUns,  p.  284.  The  accession  of 
Henry  inspired  hopes  into  the  English 
nation  which  were  not  well  realised. 
His  marriage  with  Matilda,  "of  the 
rightful  English  kin,"  is  mentioned  with 
apparent  pleasure  by  the  Saxon  Chroni- 
cler under  the  year  1100.  And  in  a  frag- 
ment of  a  I<atin  treatise  on  the  English 
laws,  praising  them  with  a  genuine  feel- 
ing. And  probably  written  in  the  earlier 
Eart  of  Henry^s  reign,  the  author  extols 
Is  behaTi:>r  towards  the  people,  ^ 
eontrast  with  that  of  preceding  times, 
bears  explicit  -testimony  to  the  con- 


firmation and  amendment  of  Edward^f 
laws  by  tl^e  Conqueror  and  by  the  vtAgn" 
Ing  king--Qni  non  "Bolum  legem  regis 
Badwardi    nobis   reddidit,  quam    omni 

Eudiorum  delectatione  saseepimut,  sed 
ati  patris  ^us  ementtotionlbus  robo- 
ratam  propriis  Instltutionibns  honesta- 
Tit.  See  Cooper  on  Public  Records  (toL 
il.  p.  428),  in  wbieh  very  useful  coUeo- 
tion  the  whole  fhigroent  (for  the  first 
time  in  England)  Is  published  flrom  a 
Cottonlan  manuscript.  Henry  ceased 
not,  according  to  the  Saxon  Chronicle,  to 
lay  on  many  tributes.  But  It  Is  reasona.- 
ble  to  suppose  that  tallages  ou  towns 
and  on  his  demesne  tenants,  at  that  tim« 
lenl.  were  reckoned  among  them. 

*  A  great  Impression  is  said  to  have 
been  made  on  the  barons  conlbderated 
against  John  by  the  production  of 
Henry  I.'s  charter,  wheniof  they  had 
been  ignorant.  Matt.  Paris,  p.  212.  But 
this  could  hurdly  have  been  the  existing 
charter,  ft>r  reasons  alleged  by  Black- 
stone.  Introduction  to  Magna  Charta, 
p.  6. 

«  Wllklns,  Leges  Anglo-Saxon,  p.  810 

B  Id.  p.  sis. 

*  The  Saxon  Chronicler  complains  of 
a  witenagemot,  as  he  calls  it.  or  asfriaea, 
held  at  Leicester  in  1124,  where  ftnty 
fi)ur  thieves  were  hanged,  a  greater  nuns 
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demand  the  laws  of  Edward  the  Confessor ;  and  the  Nomiaiu 
themselves,  as  they  grew  dissatisfied  with  the  royal  admiiii»- 
tration,  feQ  into  these  English  sentiments.^  But  what  these 
laws  were,  or  more  properly,  perhaps,  these  customs  subsist- 
ing in  the  Ck>nfessor*s  age,  was  not  very  distinctly  understood.* 
So  &r,  however,  was  clear,  that  the  rigorous  feudal  servitude, 
the  weighty  tributes  upon  poorer  freemen,  had  never  pre- 
viuled  before  the  Conquest  In  claiming  the  laws  of  Edward 
the  Confessor,  our  ancestors  meant  but  the  redress  of  griev- 
ancea,  which  tradition  told  them  had  not  always  existed. 

It  is  highly  probable,  independently  of  the  evidence  sup- 
plied by  the  charters  of  Henry  L  and  his  two  suo- 
eessora,  that  a  sense  of  oppression  had  long  been  oiuuioeiior  ' 
sdmnlating  the  subjects  of  so  arbitrary  a  govern-  JjTbSroM 
men^  before  they  gave  any  demonstrations  of  it 
suffideatly  palpable  to  find  a  place  in  history.     But 'there  are 
certainly  no  'instances  of  rebellion,  or  even,  as  far  as  we 
know,  of  a  constitutional  resistance  in  parliament,  down  to 
the  reign  of  Richard  L    The  revolt  of  the  earls  of  Leicester 
and  Norfolk  against  Henry  II.,  which  endangered  his  throne 
and  comprehended  his  children  with  a  large  part  of  his  barons, 
appears  not  to  have  been  founded  even  upon  the  pretext  of 
public  grievances.     Under  Richard  I.  something  more  of  a 
national  spirit  began  to  show  itself.     For  the  king  having 
left  his  chancellor  William  Longchamp  joint  regent  and  justi- 
ciary with  the  bishop  of  Durham  during  his  crusade,  the 
foolish  insolence  of  the  former,  who  excluded  his  coadjutor 

Imt  flum  was  enr  befbre  known ;  it  was  nfe  dixmns  mrlllfl  oondltlonlfl  IniUoift.  p. 

■lidtlatmAnjBnffBrednQJiutly,  p.228.  28.    {NotbXIL] 

Ifr.  Tonwr  tntnalates  this  diflereDtly ;  *  Non  qoas  tullt,  sad  qoM  obMita- 

bufe,  H  I  eonoelT*,  without  atteoding  to  Trait,  says  William  of  MaLmabnzy,  oon- 

ttiesptait  of  the  context.    Hiet.  of  Bngl.  cerniDg   the   Confessor's   laws.     Those 

eoL  L  p.  174.  bearing  his  name  in  Lambard  and  Wil- 

1  The  distinction   between    the    two  Idns  are  eridently  spnrious,  though  it 

nations  was  prethr  well  obliterated  at  may  not  be  easy  to  fix  upon  the  time 

tike  end  of  Henry  u.^s  reign,  as  we  learn  when  they  wera  forged.    Those  fonnd  in 

from  the  Diatogne  on  the  Exchequer,  Ingulf^,  in  the  French  language,  are 

ttaen  written :  ^un  cohaUtantibus  An-  genuine,  though  translated  from  Latin, 

g^Ids  et  Normannis,  et  alterutrAm  nx-  and  were  confirmed  by  William  the  Con- 


duoentibns  rel  nubentibus,  sio  per-  qneror.     Neither  of    these   collections, 

anixtSB  sunt   natiooes,  nt   Tix  dlscemi  howerer,  can  be  thought  to  have  any  re- 

poeatt  hodie,  de  liberis  loquor,  quis  An-  lation  to  the  civil  liberty  of  the  sul^ect. 

gUcns,  qnis  Normanans  mt  genere :  ex-  It  has  been  deemed  more  rational  to  sup- 

ceptis  duntazat  eseriptitiis   qui  villani  pose  ttiat  these  longings  for  IMward^s 

dieantnr,  qnibnsnon  estliberomolMtan-  hiws  were  rather  meant  for  a  mild  ad- 

tibosdominis  suis  a  sui  status  oonditione  ministration  of  goTemment,  free  from 

dfoeedne.     Sapropter   pene  quieunqne  unjust  Norman  innoTations,  than  any 

ite  bo^  oedsus  reperitur,  ut  murdrum  written  and  deflnitlTe  system, 
pamtnr,  eaoeptis  his  qnibus  oerta  sunt 
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these  iingratefol  suspidoas  to  the  test,  thej  prove  destitate  of 
all  reasonable  foundation.  An  equal  distribution  of  civil 
rights  to  all  classes  of  freemen  fonus  the  peculiar  beauty  of 
the  charter.  In  this  just  solicitude  for  the  people,  and  in  the 
moderation  which  infringed  upon  no  essential  prerogative  of 
the  monarchy,  we  may  perceive  a  liberality  and  patriotism 
jevy  unlike  the  selfishness  which  is  sometimes  rashly  imputed 
to  those  ancient  barons.  And,  as  &r  as  we  are  guided  by 
historical  testimony,  two  great  men,  the  pillars  of  our  church 
and  state,  may  be  considered  as  entitled  beyond  the  rest  to 
the  glory  of  this  monument ;  Stephen  Langton,  archbishop 
of  Canterbury,  and  William  earl  of  Pembroke.  To  their 
temperate  zeal  for  a  legal  government,  England  was  indebted 
during  that  critical  period  for  the  two  greatest  blessings  that 
patriotic  statesmen  could  confer ;  the  establishment  of  civil  f 
liberty  upon  an  immovable  basis,  and  the  preservation  of  ? 
national  independence  under  the  ancient  line  of  sovereigns,  > 
which  rasher  men  were  about  to  exchange  for  the  dominion 
of  France. 

By  the  Magna  Charta  of  John  reliefs  were  limited  to  a 
certain  sum  according  to  the  rank  of  the  tenant,  the  waste 
committed  bj  guardians  in  chivalry  restrained,  the  disparage- 
ment in  matrimony  of  female  wards  forbidden,  and  widows 
secured  from  compulsory  marriage.     These  regulations,  ex- 
tending to  the  sub-vassals  of  the  crown,  redressed  the  worst 
grievances  of  every  military  tenant  in  England.     The  fran- 
chises of  the  dty  of  London  and  of  all  towns  and  boroughs 
were  declared  inviolable.     The  freedom  of  commerce  was 
guaranteed  to  alien  merchants.    The  Court  of  Common  Pleas, 
instead  of  following  the  king's  person,  wa^  fixed  at  West- 
mmster.    The  tyranny  exercised  in  the  neighborhood  of  royal 
forests  met  with  some  check,  which  was  further  enforced  by 
the  Charter  of  Forests  under  Henry  III. 

But  the  essential  clauses  of  Magna  Charta  are  those  which 
protect  the  personal  liberty  and  property  of  all  freemen,  by 
giving  security  from  arbitrary  imprisonment  and  arbitrary 
spoliation-  "  No  freeman  (says  the  29th  chapter  of  Henry 
III.*8  charter,  which,  as  the  existing  law,  I  quote  in  preference 
to  that  of  John,  the  variations  not  being  very  material)  shall 
be  taken  or  imprisoned,  or  be  disseized  of  his  freehold,  or 
liberties,  or  free  customs,  or  be  outlawed,  or  exiled,  or  any 
otherwl^ie  destroyed ;  nor  will  we  pass  upon  him,  nor  send 
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upon  hinii  but  by  lawful  judgment  of  his  peers,  or  bj  the  law 
of  the  laod.^  We  will  sell  to  no  man,  we  will  not  denj  or 
'  delay  to  anj  man,  justice  or  right."  It  is  obvious  that  these 
words,  interpreted  hj  any  honest  court  of  law,  convey  an 
ample  security  for  the  two  main  rights  of  civil  society.  From 
the  era,  therefore,  of  king  John's  charter,  it  must  have  been  j 

a  clear  principle  of  our  constitution  that  no  man  can  be  de- 
tained in  prison  without  trial.  Whether  courts  of  justice 
framed  the  writ  of  Habeas  Corpus  in  conformity  to  the  spirit 
of  this  clause,  or  found  it  already  in  their  register,  it  became 
from  that  era  the  right  of  every  subject  to  demand  it.  That 
writ,  rendered  more  actively  remedial  by  the  statute  of  Charles 
II.,  but  founded  upon  the  broad  basis  of  Magna  Charta,  is 
the  principal  bulwark  of  English  liberty ;  and  if  ever  tempo- 
rary circumstances,  or  the  doubtful  plea  of  political  necessity, 
shall  lead  men  to  look  on  its  denial  with  apathy,  the  most  dis- 
tinguishing characteidstic  of  our  constitution  will  be  effaced. 
As  the  clause  recited  above  protects  the  subject  from  any 
absolute  spoliation  of  his  freehold  rights,  so  others  restrain 
the  excessive  amercements  which  had  an  almost  equally  ruin- 
ous operation.  The  magnitude  of  his  offence,  by  the  14th 
clause  of  Henry  III/s  charter,  must  be  the  measure  of  his 
fine ;  and  in  every  case  the  contenement  (a  word  expressive 
of  chattels  necessary  to  each  man's  station,  as  the  arms  of  a 
gentleman,  the  merchandise  of  a  trader,  the  plough  and  wag- 
ons of  a  peasant)  was  exempted  from  seizure.  A  provision 
was  made  in  the  charter  of  John  that  no  aid  or  escuage  should 
be  imposed,  except  in  the  three  feudal  cases  of  aid,  without 
consent  of  parliament.  And  this  was  extended  to  aids  paid 
by  the  city  of  London.     But  the  clause  was  omitted  in  the 

1  Nffli    per   legale  JadScium    parlam  terra,  ooours.      Blaekstone^s  CluuierS| 

raoram,  wl  per  legem  terrse.     Several  p.  4St.    And  the  word  vel  is  ra  frequently 

explanations  have   been  offered  of  the  used  tor  «<,  that  I  am  not  wholly  flree 

alteruatire  clause,  which  Home  have  re-  tram  a  suspicion  that  it  was  so  intended 

fcrred  to  judgment  by  default  or  de-  in  this  place.    The  meaning  will  be  th»t 

murrer — others  to  the  process  of  attach-  no  person  shall  be  disseised,  &c.,  except 

ment  fbr  contempt.    Certainly  there  are  upon  a  lawful  cause  of  action  or  indict 

muiy  legal  procedures  besides  trial  by  ment  fbund  by  the  renlict  of  a  juiy. 

jury,  through  which  a  party's  goods  or  This  really  seems  as  good  as  any  of  the 

person  may  be  tiken.      But  one  may  diiOunctire  interpretations,  but  I  do  nol 

doubt  whether  these  were  In  contempla-  offer  it  with  Inuch  confidence, 
tion  of  the  framers  of  Magna  Charta.        But  perhaps  the  best  sense  of  the  dJB> 

In  an  entry  of  the  charter  of  1217  by  a  junctire  will  be  perceiyed  by  remember^ 

contemporary  hanJ,  preserved  in  a  book  Ing  that  Judicium  parium  was  getMnSiy 

In    the   town -clerk's  office    in  London,  opposed  to  the  combat  or  the  ordeal, 

sailed  Liber  Cu^^tumarura  et  Regum  au-  which  were  equally  Ux  Urr^. 
tiqnorum,  a  various  reading,  et  per  legem 
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three  cliarters  granted  bj  Henrj  III.,  though  parliament 
seem  to  have  acted  upon  it  in  most  part  of  his  reign.  It  had, 
however,  no  reference  to  tallages  imposed  upon  towns  without 
their  consent  Fourscore  years  were  yet  to  elapse  before  the 
great  principle  of  parliamentary  taxation  was  explicitly  and 
absolutely  recognized. 

A  law  which  enacts  that  justice  shall  neither  be  sold,  denied, 
nor  delayed,  stamps  with  infamy  that  government  under  which 
it  had  become  necessary.  But  from  the  time  of  the  charter, 
accoi-ding  to  Madox,  Uie  disgraceful  perversions  of  right, 
which  are  upon  record  in  the  rolls  of  the  exchequer,  became 
less  frequent.^ 

From  this  era  a  new  soul  was  infused  into  the  people  of 
England.  Her  liberties,  at  the  best  long  in  abey-  gtat*  of  the 
ance,  became  a  tangible  possession,  and  those  J[S2w*Henw 
indefinite  aspirations  for  the  laws  of  Edward  the  iii. 
Confessor  were  changed  into  a  steady  regard  for  the  Great 
Charter.  Pass  but  from  the  history  of  Roger  de  Hoveden  to 
that  of  Matthew  Paris,  from  the  second  Henry  to  the  third, 
and  judge  whether  the  victorious  struggle  had  not  excited  an 
enei^  of  public  spirit  to  which  the  nation  was  before  a 
stranger.  The  strong  man,  in  the  sublime  language  of  Mil* 
ton,  was  aroused  from  sleep,  and  shook  his  invincible  locks. 
Tyranny,  indeed,  and  injustice  will,  by  all  historians  not  abso- 
lutely servile,  be  noted  with  moral  reprobation ;  but  never 
shall  we  find  in  the  English  writers  of  the  twelfth  century 
that  assertion  of  positive  and  national  rights  which  distin* 
guishes  those  of  the  next  age,  and  particularly  the  monk  of 
St  Alban's.  From  his  prolix  history  we  may  collect  three 
material  propositions  as  to  the  state  of  the  English  constitu- 
tion during  Uie  long  reign  of  Henry  IIL ;  a  prince  to  whom 
the  epithet  of  worthless  seems  best  applicable ;  and  who, 
without  conmiitting  any  flagrant  crimes,  was  at  once  insincere, 
iU-jodging,  and  pusillanimous.  The  intervention  of  such  a 
reign  was  a  very  fortunate  circumstance  for  public  liberty, 
which  might  possibly  have  been  crushed  in  its  infancy  if  an 
Edward  liad  immediately  succeeded  to  the  throne  of  John. 

I.  The  Great  Charter  was  always  considered  as  a  funda^ 
mental  law.  But  yet  it  was  supposed  to  acquire  additional 
•ecurity  by  frequent  confirmation.     This  it  received,  with 

m 

1  Hist  of  Szebequer,  o.  12 
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^onsidentble  Tonation,  in  the  first,  second,  and 
>f  Hunry's  reign.  The  last  of  these  is  in  our 
le-book,  and  has  never  received  any  alterations; 
>ke  rei'kona  tJiirty-two  jpslanceg  wherein  it  has 
y  r,iiifieil.  SevwSror  ttiesewere  during  ihe 
iry  III.,  and  were  invariably  purchased  by  the 
bsidy.'  This  prudent  accommodation  of  parlia- 
Ircu instance:!  of  their  age  not  only  made  the  law 
more  inviolable,  but  established  that  correspond' 
I  supply  and  redress  which  for  some  centuries 
mce-spring  of  our  constitution.  The  charter, 
often  grossly  violated  by  their  administration. 
.  de  Bur^h,  of  whom  history  speaks  more  &vor- 
Henry's  later  favorites,  though  a  faithful  servant 
,  seems,  us  is  loo  often  the  case  with  such  men, 
;ht  the  king's  honor  and  interest  concerned  in 
n  unlimited  prerogative.*  The  government  was, 
;h  worse  administered  after  his  fall.  From  the 
J  of  compelling  the  king  to  observe  Ihe  bounda- 
le  English  clergy,  to  whom  we  are  much  indebted 
I  )D  behalf  of  liberty  during  this  reign,  devised 
ling  his  conscience  and  terrifying  his  imagination 
anctions.  The  solemn  excommunication,  accom- 
iie  moAt  awful  threats,  pronounced  against  the 
lagna  Gharta,  is  well  known  from  our  common 
le  king  was  a  party  to  tliis  ceremony,  and  swore 
le  charier.  But  Henry  III.,  though  a  very  de- 
lad  bis  own  notions  aa  to  the  validity  of  an  oath 
lis  power,  and  indeed  passed  his  life  in  a  series 
According  to  the  creed  of  that  age,  a  papal 
night  annul  any  prior  engagement;  and  he  was 
sufficiently  good  terms  with  Borne  to  obt^u  such 

the  prohibition  of  levying  aids  or  escnages 
ent  of  parliament  had  been  omitted  in  all 
ters,  yet  neither  one  nor  the  other  seem  in  fact 
exacted  at  discretion  throughout  his  reign.  On 
tlie  barons  frequently  refused  the  aids,  or  rather 
oh  his  prodigality  was  always  demanding.  In- 
1  probably  have  been  impossible  for  the  king 
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however  frugal,  stripped  as  he  was  of  so  many  lucrative 
though  oppressive  prerogatives  by  the  Great  Charter,  tg  sup- 
port the  expenditure  of  government  from  his  own  resources* 
Tallages  on  his  demesnes,  and  especially  on  the  rich  and  ill- 
affected  city  of  London,  he  imposed  without  scruple ;  but  it 
does  not  appear  that  he  ever  pretended  to  a  right  of  gen- 
eral taxation.  We  may  therefore  take  it  for  granted  that 
the  clause  in  John's  charter,  though  not  expressly  renewed, 
was  still  considered  as  of  binding  force.  The  king  was  often 
puf  to  great  inconvenience  by  the  refusal  of  supply ;  and  at 
one  time  was  reduced  to  sell  his  plate  and  jewels,  which  the 
citizens  of  London  buying,  he  was  provoked  to  exclaim  with 
envious  spite  against  their  riches,  which  he  had  not  been  able 
(0  exhaust.^ 

3.  The  power  of  granting  money  must  of  course  imply  the 
power  of  withholding  it ;  yet  this  has  sometimes  been  little 
moi-e  than  a  nominsd  privilege.     But  in  this  reign  the  Eng- 
lish parliament  exercised  their  right  of  refusal,  or,  what  was 
much  better,  of  conditional  assent.      Great  discontent  was 
expressed  at  the  demand  of  a  subsidy  in  1237  ;  and  the  king 
alleging  that  he  had  expended  a  great  deal  of  money  on  his 
sister's  marriage  with  tlie  emperor,  and  also  upon  his  own, 
the  barons  answered  that  he  had  not  taken  their  advice  in 
those  affairs,  nor  ought  they  to  share  the  punishment  of  acts 
of  imprudence  they  had  not  committed.^    Li  1241,  a  subsidy 
having  been  demanded  for  the  war  in  Poitou,  the  barons 
drew  up  a  remonstrance,  enumei^ating  all  the  grants  they  had 
made  on  former  occasions,  but  always  on  condition  that  the 
imposition  should  not  be  turned  into  precedent.     Their  last 
subsidy,  it  appears,  had  been  paid  into  the  hands  of  four 
borons,  who  were  to   expend  it  at  their  discretion  for  the 
'benefit  of  the  king  and  kingdom  ;'  an  early  instance  of  par- 
liamentary control  over  public  expenditure.     On  a  similar 
demand  in  1244  the  king  was  answered  by  complaints  against 
the  violation  of  the  chai'ter,  the  waste  of  former  siibsidies, 
and   the  maladministration  of  his  servants.^      Finally  the 
barons  positively  refused  any  money ;  and  he  extorted  1500 

3  M.  Paris,  p.  660.  Ungoage  is  iMurtioalarly  QDcoartlj :  rex 

*  Qnod  hne  omnia  line  oonilUo  fld^  cum  instantissImA,  ne  dicam  impuden- 

Iram  Boontm  flwerat,  neo  debuerant  ene  tissJmA,  aoxlUum  pecunlaxe  ab  Us  Iterom 

CDS  iMitidpefl,  qui  Aierant  a  eolpft  postularet,  totles  Uesi  et'  UluAi,  contra 

nonei.   p. SSi.  dixerunt  ei  nnanimiter  et  uao  on  to 

s  M .  Paris,  n.  616b  Ihde. 
« Id.  p.  Mft.  672.     Matthew  Paxis'i 
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during  all  his  reign  exposed  them  to  the  shameless  exactions 
of  Some.  Henrj  had  now  indeed  cause  to  regret  his  precip- 
itancj.  Alexander  IV.,  the  reigning  pontiff,  threatened 
him  not  only  with  a  revocation  of  the  grant  to  his  son,  but 
vith  an  excommunication  and  general  interdict,  if  the  money 
advanced  on  his  accoant  should  not  be  immediately  repaid ,  ^ 
and  a  Roman  agent  explained  the  demand  to  a  parliament 
t^sembled  in  London.  The  sum  required  was  so  enormous, 
we  are  told,  that  it  struck  all  the  hearers  with  astonishment 
and  horror.  The  nobility  of  the  realm  were  indignant  to 
think  that  one  man's  supine  folly  should  thus  bring  them  to 
min.'  Who  can  deny  that  measures  beyond  the  ordinary 
coarse  of  the  constitution  were  necessary  to  control  so  prodi« 
gal  and  injudicious  a  sovereign  ?  Accordingly  the  barons  in- 
sisted that  twenty-four  persons  should  be  nominated,  half  by 
the  kii^  and  half  by  themselves,  to  reform  the  state  of 
the  kingdom.  These  were  appointed  on  the  meeting  of  the 
parliament  at  Oxford,  after  a  prorogation. 

The  seven  years  that  followed  are  a  revolutionary  p'3riod, 
the  events  of  which  we  do  not  find  satisfactorily  explained 
by  the  historians  of  the  time.'  A  king  divested  of  preroga- 
tives by  his  people  soon  appears  even  to  themselves  an  in- 
jured party.  And,  as  the  baronial  oligarchy  acted  with  that 
art)itrary  temper  which  is  never  pardoned  in  a  government 
that  has  an  air  of  usurpation  about  it,  the  royalists  began  to 
gain  ground,  chiefly  through  the  defection  of  some  who  had 
joined  in  the  original  limitations  imposed  on  the  crown,  usu- 
ally called  the  provisions  of  Oxford.  An  ambitious  man, 
confident  in  his  talents  and  popularity,  ventured  to  display  too 
marked  a  superiority  above  his  fellows  in  the  same  cause. 
But  neither  his  character  nor  the  battles  of  Lewes  and 
Evesham  fall  strictly  within  the  limits  of  a  constitutional 
history.  It  is  however  important  to  observe,  that,  even  in 
the  moment  of  success,  Henry  IIL  did  not  presume  to  revoke 
any  part  of  the   Great    Charter.     His   victory  had  been 

iR7iDer,U.p.682.Tlii8inaiupicloiii  ne«  Bolult  Igitur  nobilitaa  regal,  te  noiafl 

tpOktion  for  Sieilj, whieh  to  not  altomUMr  hominis Ita  eonfUndl  lupinft  ■unpUoltato. 

uHktt  that  of  James  I.  about  the  Span-  U.  Paris,  p.  827. 

Ui  match,  in  ita  folly,  bad  succeM,  and       *  The  best  account  of  the  proTiaionB  of 

the  diaatMkctloQ  it  occadoned  at  home,  Oxford  in  1260  and  the  circunuiabees 

wnAnm  a  good  deal  of  iUnstration  from  connected  with  them   is  found  in  the 

ioenmeatR  in  Rymer's  oollpction.  Burton  Annals.    2  Oale,  XV  Scrlptores, 

*  Qnaatltas  peeuniaB  ad  tantam  ascen-  p.  407.     Uanj  of  thero  prorliiions  wen 

fit  sonunara,  at  stuporem  simul  et  hor-  afterwards   enacted   in   the  statute  of 

in  auribus  generaret  audlentiam.  Blarlebridge. 
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achieved  bj  the  arms  of  the  English  nobilitj,  who  had,  gen- 
erally speaking,  concurred  in  the  former  measures  against  hia 
government,  and  whose  opposition  to  the  earl  of  Leicester's 
usurpation  was  compatible  with  a  steady  attachment  to  con- 
Btitutional  Cberty.^ 

The  opinions  of  eminent  lawyers  are  undoubtedly,  where 
Limitatioas  legislative  or  judicial  authorities  fail,  the  best  evi- 
pLSwe'*'  dence  that  can  be  adduced  in  constitutional  history, 
proved  from  It  will  therefore  be  satisfactory  to  select  a  few 
BxMton.  passages  from  Bracton,  himself  a  judge  at  the 
end  of  Henry  III.'s  reign,  by  which  the  imitations  of 
prerogative  by  law  will  clearly  appear  to  have  been  fully 
established.  ^'The  king,"  says  he,  ^'must  not  be  subject 
to  any  man,  but  to  Grod  and  the  law ;  for  the  law  makes  him 
king.  Let  the  king  therefore  give  to  the  law  what  the  law 
gives  to  him,  dominion  and  power;  for  there  is  no  king  where 
will,  and  not  law,  bears  rule."'  ''  The  king  (in  another  place) 
can  do  nothing  on  earth,  being  the  minister  of  Grod,  but  what 
he  can  do  by  law ;  nor  is  what  is  said  (in  the  Pandects)  any 
objection,  that  whatever  the  prince  pleases  shall  be  law ;  be- 
cause by  the  words  that  follow  in  that  text  it  appears  to 
design  not  any  mere  will  of  the  prince,  but  that  which  is 
established  by  the  advice  of  his  councillors,  the  king  giving 
his  authority,  and  deliberation  being  had  upon  it."'  This 
passage  is  undoubtedly  a  misrepresentation  of  the  famous  lex 
regia,  which  has  ever  been  interpreted  to  convey  the  unlimit- 
ed power  of  the  people  to  their  emperoi*s.'  But  the  yerj 
circumstance  of  so  perverted  a  gloss  put  upon  this  text  is  a 
proof  that  no  other  doctrine  could  be  admitted  in  the  law  d 
England.  Li  another  passage  Bracton  reckons  as  superior 
to  the  king,  "  not  only  God  and  the  law,  by  which  he  is  made 
king,  but  his  court  of  earls  and  barons ;  for  the  former  (com- 
ites)  are  so  styled  as  associates  of  the  king,  and  whoever 
has  an  associate  has  a  master  ;^  so  that,  if  the  king  were 
without  a  bridle,  that  is,  the  law,  they  ought  to  put  a  bridle 
apon  him."*     Several  other  passages  in  Bracton  might  be 

I  The  Barl  of  Oloxicesterf  whoee  per-  oopied  from  Glanvil's  (ntrodaetlon  to  hli 

•onal  quarrel  with  Moatfort  had  OT«r>  troatiM. 

thrown  the  baronial  oligarchy,  wrote  to  «  See  Selden  ad  Vletam,  p.  10#6. 

the  king  in  1267,  ut  proTisioDef  Oxoniw  >  This  means,  I  luppoae.  tdat  he  irtM 

teneri  &clit  per  regnum  suum,  et  at  pt^  acts  with  the  consent  <h  otaen  must  be 

missa  sibi  apud  Bvesham  de  nusto  com-  in  some  degree  restrained  .b/  thorn;  bal 

pleret.    liafet.  Paris,  p.  860.  it  Is  iU  expressed. 

s  1.  i.  e.  &  «  L  U.  e.  16. 

*  1.  ill.  c.  9.    Theee  words  are  near^j 
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prodaoed  to  tbu  same  import ;  but  these  are  sufficient  to  de- 
monstrate the  important  fact  that,  however  extensive  or  even 
indefinite  might  be  the  royal  prerogative  in  the  days  of  Henry 
m^  the  law  was  already  its  superior,  itself  but  made  pact  of 
the  law,  and  was  incompetent  to  overthrow  it^  It  is  true 
that  in  this  very  reign  the  practice  of  dispensing  with  statutes 
by  a  non-obstante  was  introduced,  in  imitation  of  the  papal 
dispensations.'  But  this  prerogative  could  only  be  exerted 
wiUiin  certain  limits,  and,  however  pernicious  it  may  be 
justly  thought,  was,  when  thus  understood  and  defined,  not, 
strictly  speaking,  incompatible  with  the  legislative  sovereign- 
ty of  parliament. 

In  conformity  with  the  system  of  France  and  other  feudal 
countries,  there  was  one  standing  council,  which  The  King*! 
assisted  the  kin<»  of  En^^land  in  the  collection  and  ^*^* 
management  of  their  revenue,  the  administration  of  justice 
to  suitors,  and  the  despatch  of  all  public  business.  This  was 
styled  the  King's  Court,  and  held  in  his  palace,  or  wherever 
he  was  personally  present.  It  was  composed  of  the  great 
officers;  the  chief  justiciary,'  the  chancellor,  the  constable, 


1  AOen  hM  pointed  out  that  the  king 
might  have  bera  saed  hi  hit  own  eoarta, 
lUto  cnM  of  hia  •nbjeots,  until  the  reign 
of  Bdward  1.,  who  introduced  the  me* 
thodof  jaing  by  petition  of  r1(fht:  and 
Id  the  Year  Book  of  Edward  UI.  one 
of  the  jodgee  lays  that  he  has  aeen  a 
writ  beginning— JVeeet^  Henry  rtgi 
AMgluR.  Braeton,  however,  ezpreflslj 
•eaerts  the  contrary,  as  Mr.  Allen  owns, 
•0  that  we  may  reckon  this  rather  donbt- 
ftiL  Bracton  has  some  remarkable  words 
whkb  I  have  omitted  to  quote :  after  he 
bae  bnadly  asserted  ttiat  the  king  has 
BO  superior  but  Qod,  and  that  no  remedy 
can  be  had  by  law  against  Mm,  he  pro- 
:  Nid  rit  qui  (ueat,  quod  unlTer- 
regni  et  haronagium  suum  hoe 
debeant  et  possint  In  curia  ipslus 
By  curia  we  must  here  undrr- 


•taod  parliament,  and  not  the  law-courts. 
•  M.  Paris,  p.  701. 

t  The  chief  Justiciary  was  the  greatest 
0a>]eet  In  England.  Besides  presiding 
im  ttie  king's  court  and  in  the  Bxehequer, 
be  was  originally,  by  Tirtue  of  his  ofBce, 
tl&«  regent  of  the  kingdom  during  the 
I  of  the  sorereign,  which,  till  the 
of  Normandy,  occurred  Tory  fre- 
qiaently.  Writs,  at  such  times,  ran  in 
fafas  name,  and  were  tested  by  him. 
ICsbdoz,  Ilist.  of  Excheq.  p.  16.  His  ap- 
upoc  these  temporary  oeca- 
ezpreesed.  ad  custodiendum 


loco  nostro  terram  nostram  AngUss  et 
paeem  regni  nostri ;  and  all  peraons  were 
enjoined  to  obey  htm  tanqnam  justitiario 
nostro.  Rymer,  t.  i.  p.  IBl.  Sometim«M, 
however,  the  king  issued  his  own  writ 
de  ultra  mare-  The  first  time  when  the 
dignity  of  this  office  was  impaired  was  at 
the  death  of  John,  when  the  justiciary, 
Hubert  de  Bufgh,  being  be8ie;(ed  in 
DoTer  Castle,  those  who  proclaimed 
Henry  III.  at  Gloucester  constituted  the 
earl  of  Pembroke  governor  of  the  king 
and  kingdom,  HulMrt  still  retaining  his 
office.  This  is  erroneously  stated  by 
Bfatthew  Paris,  who  has  misled  Spelman 
in  his  Glossary ;  but  the  truth  appears 
from  Hubert's  answer  to  the  articles  of 
charge  against  him,  and  from  a  record  la 
Madox's  Hist,  of  Bxrh  e.  21,  note  A 
wherein  the  earl  of  Pembroke  is  named 
rector  regis  et  regni,  and  Hubert  de 
Burgh  justiciary.  In  1241  the  arch- 
bishop of  York  was  appointed  to  the  re- 
gency during  Henxy^B  absence  in  Poitou, 
without  the  title  of  Justiciary.  Rymer, 
t.  i.  p.  410.  Still  the  office  was  so  con- 
siderable that  the  barons  who  met  in  the 
Oxford  parliament  of  1258  insisted  that 
the  justiciary  should  be  annually  chosen 
with  their  approbation.  But  tiie  subse- 
quent successes  of  Uennr  prevented  tlda 
being  established,  and  Edward  I.  discen- 
tlnued  the  office  altofcether. 


-f-^r: 


126  JUSTICES  OF  ASSIZE.    Chap.  VHI.  Pabt  ll 

marshal,  chamberlain,  steward,  and  treasurer,  with  anj  otJiers 
whom  the  king  might  appoint  Of  this  great  court  there 
was,  as  it  seems,  from  the  beginning,  a  particular  branch,  in 
whijsh  all  matters  relating  to  the  revenue  were  exdusivelj 
TtM  Ooart  transacted.  This,  though  composed  of  the  same 
of  Bxoheq-  persons,  yet,  being  held  in  a  different  part  of  the 
palace,  and  for  different  business,  was  distinguished 
from  the  king's  court  bj  the  name  of  the  Exchequer ;  a  sepa- 
ration whioh  became  complete  when  civil  pleas  were  decided 
and  judgments  recorded  in  this  second  court^ 

It  is  probable  that  in  the  age  next  afler  the  Conquest  few 
causes  in  which  the  crown  had  no  interest  were  carried  before 
the  royal  tribunals ;  every  man  finding  a  readier  course  of 
justice  in  the  manor  or  county  to  which  he  belonged.^  But 
by  degrees  this  supreme  jurisdiction  became  more  familiar ; 
and,  as  it  seemed  less  liable  to  partiality  or  intimidation  than 
the  provincial  courts,  suitors  grew  willing  to  submit  to  ita 
expensiveness  and  inconvenience.  It  was  obviously  the 
interest  of  the  king's  court  to  give  such  equity  and  steadi* 
ness  to  its  decisions  as  might  encourage  this  disposition 
Nothing  could  be  more  advantageous  to  the  king's  authority, 
nor,  what  perhaps  was  more  immediately  regsuxled,  to  his 
revenue,  since  a  fine  was  always  paid  for  leave  to  plead  in 
his  court,  or  to  remove  thither  a  cause  commenced  below* 
But  because  few,  comparatively  speaking,  could  have  recourse 
to  so  distant  a  tribunal  as  that  of  the  king's  court,  and  per- 
haps also  on  account  of  the  attachment  which  the  English 
felt  to  their  ancient  right  of  trial  by  the  neighboring  free- 
iiutifcation  holders,  Henry  II.  established  iUnerant  justices  to 
of  jMtioeaof  decide  civil  and  criminal  pleas  within  each  county.* 
""*"*  This  excellent  institution  is  referred  by  some  to  the 

twenty-second  year  of  that  prince;    but  Madox  traces  it 
several  years  higher.*     We'  have  owed  to  it  the  uniformity 

1  Vto  *naeh  inlbrmadon  about  tho  vol  hnndndo,  t«1  hallmoto  •ooam  habea- 

Onxia  Ragls,  and  especiallj  thii  branch  ttnm.    Leges  Hanr.  I.  o.  9. 

of  it,  the  itudent  of  our  couBtituttonal  *  Dialogus  de  Seaceario,  p.  88. 

history  should  hare  recourse  to  Biadoz'i  *  HUt.   of    Bxehequer.  e.  iil.     Lord 

History  of  the  Exchequer,  and   to  the  Lyttelton  thinks   that  this  Institution 

Dialogus  de   Scaccario,  written   in  the  may  have  been  adopted  in  imitation  of 

time  of  Henry  II.  by  Uehard  bishop  of  Louis  VI.,  who  lialf  a  century  heRne  had 

Ely,  though  commonly  ascribed  to  Ger-  introduced  a  similar  regulation  in  hia 

▼ase  of  Tilbury.     This  treatise  he  will  domains.     Hist,  of  Heniy  II.  Tol.  iL 

find  sulijoined  to  Hadoz^s  work.    [Nora  p.  206.    Justices  in  eyre,  or,  as  we  now 

XIII.]  call  them,  of  assise,  were  sometimes  eom- 

s  Omnis  causa  terminetur  comitatu,  uiasionea   in   the  rdgn  of    Henry  I 
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of  oar  eommen  law,  which  would  otherwise  hare  been  splity 
like  that  of  France,  into  a  maltitude  of  local  customs ;  and 
ve  still  owe  to  it  the  assurance,  which  is  felt  bj  the  poorest 
and  most  remote  inhabitant  of  England,  that  his  right  is 
weighed  hj  the   same   incorrupt  and  acute  understanding 
upon  which  the  decision  of  the  highest  questions  is  re]K>se(L 
The  justices  of  assize  seem  originallj  to  have  gone  their 
circuits  anaually ;  and  as  part  of  their  duty  was  to  set  tallages 
upon  rojral  towns,  and  superintend  tlie  collection  of  the  reve« 
one,  we  maj  be  certain  that  there  could  be  no  long  intervaL 
This  annual  visitation  was  expresslj  confirmed  bj  the  twelflth 
section  of  Magna  Charta,  which  provides  also  that  no  assize 
of  novel  disseizin,  or  mort  d'ancestor,  should  be  taken  except 
in  the  shire  where  the  lands  in  controversy  lay.     Hence  this 
daase  stood  opposed  on  the  one  hand  to  the  encroachments 
of  the  king's  court,  which  might  otherwise,  by  drawing  pleas 
of  land  to  itself,  have  defeated  the  suitor's  right  to  a  jury 
from  the  vicinage ;  and  on  the  other,  to  those  of  the  feudal 
aristocracy,  who  hated  any  interference  of  the  crown  to  chas- 
tise their  violations  of  law,  or  control  their  own  jurisdiction. 
Accordingly,  while  the  confederacy  of  barons  against  Henry 
m.  was  in  its  full  power,  an  attempt  was  made  to  prevent 
the  regular  circuits  of  the  judges.^ 

Long  after  the  separation  of  the  exchequer  from  the  king's 
court,  another  branch  was  detached  for  the  decision  ,^^  ^^^ 
of  private  suits.   This  had  its  beginning,  in  Madox's  of  Common 
opinion,  as  early  as  the  reign  of  Richard  I.^     But  ^****' 
it  was  completely  established  by  Magna  Charta.     ^  Common 
Pleas,"  it  is  said  in  the  fourteenth  clause,  *'  shall  not  follow 
oar  court,  but  be  held  in  some  certain  place."     Thus  was 
formed  the  Court  of  Common  Bench  at  Westminster,  with 
full,  and,  strictly  speaking,  exclusive  jurisdiction  over  all  civil 
disputes,  where  neither  the  king's  interest,  nor  any  matter 

Hardy's  Introduction  to  Gloee   Rolli.  of  the  bench  are  mentioned  MTeral  ycAifl 

Thej  do  not  appear  to  haTe  gone  their  before  Magna  Charta.  But  Madoz  thinlu 

enenita  regularly   befbre  22   Hen.  II.  the  chief  juaticlary  of  England  might 

(117S.)  preside  in  the  two  coarta,  as  well  an  in 

>  JuatidarH  regis  AngUae.  qvA  dJonntnr  the  exchequer.  After  the  erection  of  the 
itineria.  miaal  Ht^rfordiam  pro  suo  eze*  Common  Bench  the  style  of  the  superior 
qoendo  ofllelo  repelluntnr,  aUegantibas  court  began  to  alter.  It  ceased  by  de- 
hip  qai  regl  adTerf«bantar.  Ipaoa  contra  grees  to  be  called  the  king^s  oonrt.  Pleaf 
fcnnam  prorislonum  Oxotuas  nnper  foe-  were  said  to  be  held  coram  rege,  or 
taram  tenisse.  Ohron.  Nio.  Trivet,  a.d.  coram  rego  ubicunque  fUerlt.  And  thus 
1380.  I  forget  where  I  found  this  quo-  the  court  of  king's  bench  was  fbmed 
tUioQ.  out  of  the  remains  of  the  ancient  eniia 

*  lOst  of  Ixcheqaer,  e.  18.    JusUcen  regiM, 


J 
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savoring  of  a  criminal  nature,  was  concerned.  For  of  such 
disputes  neither  the  court  of  king*B  bench,  nor  that  of  ex* 
chequer,  can  take  cognizance,  except  by  means  of  a  legal 
fiction,  which,  in  the  one  case,  supposes  an  act  of  force,  and, 
in  the  other,  a  debt  to  the  crown. 

The  principal  officers  of  state,  who  had  originally  been 
effective  members  of  the  king*s  court,  began  to  withdraw 
Oririn  of  the  ^'^"^  ^^  after  this  separation  into  three  courts  of 
Oommoa       justice,  and  lefl  their  places  to  regular  lawyers 
^^  though  the  treasurer  and  chancellor  of  the  ex- 

chequer have  still  seats  on  the  equity  side  of  that  court,  a 
vestige  of  its  ancient  constitution.  It  would  indeed  have  been 
difficult  for  men  bred  in  camps  or  palaces  to  fulfil  the  ordi- 
nary functions  of  judicature  under  such  a  system  of  law  as 
had  grown  up  in  England.  The  rules  of  legal  decision, 
among  a  rude  people,  are  always  very  simple ;  not  serving 
much  to  guide,  far  less  to  control,  the  feelings  of  natural 
equity.  Such  were  those  which  prevailed  among  the  Anglo- 
Saxons;  requiring  no  subtler  intellect,  or  deeper  learning, 
than  the  earl  or  sheriff*  at  the  head  of  his  county-court  might 
be  expected  to  possess.  But  a  great  change  was  wrought  in 
about  a  century  after  the  Conquest  Our  English  lawyers, 
prone  to  magnify  the  antiquity,  like  the  other  merits  of  their 
system,  are  apt  to  carry  up  the  date  of  the  common  law,  till, 
like  the  pedigree  of  an  illustrious  family,  it  loses  itself  in  the 
obscurity  of  ancient  time.  Even  Sir  Matthew  Hale  does  not 
hesitate  to  say  that  its  origin  is  as  undiscoverable  as  that  of 
the  Nile.  But  though  some  features  of  the  common  law  may 
be  distinguishable  in  Saxon  times,  while  our  limited  knowl- 
edge prevents  us  from  assigning  many  of  its  peculiarities  to 
any  determinable  period,  yet  the  general  character  and  most 
essential  parts  of  the  system  were  of  much  later  growth. 
The  laws  of  the  Anglo-Siixon  kings,  Madox  truly  observes, 
are  as  different  from  those  collected  by  Glanvil  as  the  laws 
of  two  diff*erent  nations.  The  pecuniary  compositions  for 
crimes,  especially  for  homicide,  which  run  through  the  Anglo- 
Saxon  code  down  to  the  laws  ascribed  to  Henry  I.,^  are  not 
mentioned  by  Glanvil.  Death  seems  to  have  been  the  regu- 
lar punishment  of  murder,  as  well  as  robbery.  Though  the 
investigation  by  means  of  ordeal  was  not  disused  in  his  time,' 

1  0. 70.  mardor.  haTing  ftiled  In  tlw  ordeal  of 

•  A  oltiaBB  of  Loodonf  vospocted  of    oold  wawr,  was  haofad  bj  order  of  Bmarj 
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jet  trial  bj  combat,  of  whicb  we  find  no  instance  before  the 
Ganquesty  was  evidently  preferred.  Under  the  Saxon  gov- 
ernment, suits  appear  to  have  commenced,  even  before  the 
king,  by  verbal  or  written  complaint ;  at  least,  no  trace  re- 
mains of  the  original  writ,  the  foundation  of  our  civil  pro- 
cedure.^ The  descent  of  lands  before  the  Conquest  was 
according  to  the  custom  of  gavelkind,  or  equal  partition 
among  the  children;^  in  the  age  of  Henry  I.  the  eldest  son 
took  the  principal  fief  to  his  own  share ;'  in  that  of  Grlanvil 
he  inherited  all  the  lands  held  by  knight  service  ;  but  the  de 
scent  of  socage  lands  depended  on  the  particular  custom  of 
the  estate.  By  the  Saxon  laws,  upon  the  death  of  the  son 
without  issue,  the  father  inherited ;  *  by  our  common  law,  he 
is  absolutely,  and  in  every  case,  excluded.  Lands  were,  in 
general,  devisable  by  testament  before  the  Conquest ;  but  not 
in  the  time  of  Henry  II.,  except  by  particular  custom.  These 
are  sufficient  samples  of  the  differences  between  our  Saxon 
and  Norman  jurisprudence  ;  but  the  distinct  character  of  the 
two  will  strike  more  forcibly'  every  one  who  peruses  succes- 
sively the  laws  published  by  Wilkins,  and  the  treatise  ascribed 
to  Glanvii.  The  former  resemble  the  barbaric  codes  of  the 
OHitinent,  and  the  capitularies  of  Cliarlemagne  and  his  family, 
minute  to  an  excess  in  apportioning  punishments,  but  sparing 
and  indefinite  in  treating  of  civil  rights;  while  the  other, 
copious,  discriminating,  and  technical,  displays  the  character- 
istics, as  well  as  unfolds  the  principles,  of  English  law.  It  is 
difficult  to  sa^sevi  anything  decisively  as  to  the  period  between 
the  Conquest  and  the  reign  of  Henry  IL,  which  presents 
fewer  materials  for  legal  history  than  the  preceding  age  ;  but 
the  treatise  denominated  the  Laws  of  Henry  I.,  compiled  at. 
the  soonest  about  the  end  of  Stephen's  reign,'  bears  so  much 
of  a  Saxon  character,  that  I  should  be  inclined  to  ascribe  our 
present  common  law  to  a  date,  so  far  as  it  b  capable  of  any 
date,  not  much  antecedent  to  the  publication  of  GlanviL"    At 


n.,  tbcngh  ho  oOered  600  marks  to  aay* 
hk  vat,  HoTeden,  p.  666f  It  appears  Sfl 
tf  tiw  ordeal  were  permitted  to  persoos 
ilxesdT  eonvieted  by  the  Terdlct  of  a  jary. 
If  they  escaped  in  this  purgation,  yet.  Id 
oaesof  marder,  they  were  banished  the 
nstan.  Willcias,  Leges  Anglo-Saxon,  p. 
m  Oxdeals  were  abolished  aboat  the 
^■glniiiogof  Henry  Ill.'s  reign. 

1  mekes,  Dissert.  Epintol.  p.  8. 

I  UiBS  Ooliehni,  p.  226. 

TOL.  11.  —  M.  9 


*  Leges  Henr.  T.  o.  70. 

♦  Ibid. 

*  The  Oeeretnm  of  Orattan  Is  quoted  la 
this  treatise,  which  was  not  published  in 
Italy  till  1151. 

•  Madox,  Hist,  of  Bzeh.  P.  122,  edit. 
1711.  Lord  Lyttelton,  vol.  ii.  p.  267. 
has  given  reasons  for  supposing  that 
GlanTil  was  not  the  author  of  this 
treatise,  but  some  alerk  under  his  di- 
rection. 
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same  time,  siDce  no  kin<l  of  eiidpnce  attests  any  saddeo 
i  radical  change  in  the  jurk prudence  of  England,  the 
!slioa  must  be  considered  as  left  in  great  obscurity.  Per- 
is it  might  be  reasonable  to  conjecture  that  the  trealise 
led  Leges  Henrici  Primi  contains  the  ancient  uaa^  siill 
vailing  in  the  inferior  jurisdictions,  and  that  of  Gianni 
rules  CBlablishod  by  the  Norman  lawyers  of  the  king's 
rt,  which  would  of  course  acquire  a  general  rect^itioii 
1  efficacy,  in  consequence  of  ihe  institution  of  justices 
iing  their  assizes  periodically  throughout  the  country, 
riife  capacity  of  deciding  legal  controversies  was  now  oolj 
to  be  found  in  men  who  had  devoted  themselves  to 
itibcu  of  (hat  peculiar  study  ;  and  a  race  of  such  men  aroee, 
ingiish  whose  eagerness  and  even  enthusiasm  in  the  pro- 
fession of  the  law  were  stimulated  bj  the  self-coai- 
:;enoy  of  intellectual  desterity  in  threading  its  intricate  and 
my  mazes.  Tlie  Normans  are  noted  in  their  own  country 
a  shrewd  and  litigious  temper,  which  may  have  given  a 
ractcr  to  our  courts  of  justice  in  early  times.  Something 
of  that  excessive  subtlety,  and  that  preference  of  techni- 
to  rational  principles,  which  runs  through  our  system,  may 
imputed  to  the  scliola^tic  philosophy,  which  was  in  vogue 
ing  the  same  period,  and  is  marked  by  the  same  features. 
t  we'  have  just  reason  to  boast  of  the  leading  causes  of 
se  defects  [  an  adherence  to  fixed  rules,  and  a  jealousy  of 
icial  discretion,  which  have  in  no  country,  I  believe,  been 
ried  to  such  a  length.  Hence  precedents  of  adjudged 
SH,  becoming  authorities  for  the  future,  have  been  con- 
itly  noted,  and  furm  indeed  almost  the  sole  ground  of 
ument  in  questions  of  mere  law.  But  these  authorities 
ig  ft'equentlj  unreasonable  and  inconsistent,  partly  from 
Infirmity  of  all  human  reason,  partly  from  the  imperfect 
iner  in  which  a  number  of  unwarranted  and  incorrect 
otters  have  handed  lliem  down,  later  judges  grew  anxious 
slude  by  impalpable  distinctions  what  they  did  not  veffture 
ivertum.  '  In  some  instances  this  evasive  skill  has  been 
lied  to  acts  of  the  legislature.  Those  who  are  moderately 
versant  with  the  history  of  our  law  will  easily  trace  other 
umslances  that  have  codperated  in  producing  that  techni- 
and  subtle  system  which  regulates  the  course  of  real 
perty.  For  as  that  formed  almost  the  whole  of  our  an- 
it  jurisprudence,  it  is  there  that  we  must  seek  its  original 
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character.    Bat  much  of  the  same  spirit  peryades  every  part 
of  the  law.    No  tribunala  of  a  civilized  people  ever  borrowed 
00  little^  even  of  illustration,  from  the  writings  of  philoso- 
phers, or  from  the  institutions  of  other  countries.    Hence  law 
has  been  studied,  in  genei*a],  rather  as  an  art  than  a  science, 
irith  more  solicitude  to  know  its  rules  and  distinctions  than  to 
perceive  their  application  to  that  for  which  all  rules  of  law 
ought  to  have  been  established,  the  maintenance  of  public  and 
private  rights.     Nor  is  there  any  reading  more  jejune  and 
nnprofitable  to  a  philosophical  mind  than  that  of  our  ancient 
law-books.    Later  times  have  introduced  other  inconveniences, 
till  the  vast  extent  and  multiplicity  of  our  laws  have  become 
a  practical  evil  of  serious  importance,  and  an  evil  which,  be- 
tween the  timidity  of  the  legislature  on  the  one  hand,  and  the 
selfish  views^of  practitioners  on  the  other,  is  likely  to  reach, 
in  no  long  period,  an  intolerable  excess.     Deterred  by  an 
interested  clamor  against  innovation  from  abrogating  what  is 
useless,  simplifying  what  is  complex,  or  determining  what  is 
doubtful,  aad  always  more  inclined  to  stave  off  an  immediate 
difficulty  by  some  patchwork  scheme  of  modifications  and 
suspensions  than  to  consult  for  posterity  in  the  comprehensive 
spirit  of  legal  philosophy,  we  accumulate  statute  upon  statute, 
and  precedent  upon  precedent,  till  no  industry  can  acquire, 
Dor  any  intellect  digest,  the  mass  of  learning  that  grows  upon 
the  panting  student ;  and  our  jurisprudence  seems  not  unlikely 
to  be  simplified  in   the   worst  and  least  honorable  manner, 
&  tacit  agreement  of  ignorance  among  its  professors.     Much 
indeed  has  already  gone  into  desuetude  within  the  last  cen« 
tury,  and  is  known  only  as  an  occult  science  by  a  small  num- 
ber of  adepts.    We  are  thus  gradually  approaching  the  crisis 
of  a  necessary  reformation,  when  our  laws,  like  those  of  Rom^, 
most  be  cast  into  the  crucible.     It  would  be  a  disgrace  to  the 
nineteenth  century,  if  England  could  not  find  her  Tidbonian.* 

1  Whiteloeke,  jiut  after  th«  Reston^  to  innoTation,  I  have  need  of  some  apol- 

tioB,  eomplaloa  that  "  Now  the  Tolame  ogy  for  what  I  haTO  Tentured  to  say  In 

0f  oar  statotes  is  grown  or  swelled  to  a  the  text.    "  I  remember  the  opinion  of  a 

Snat  Ugnen."     The  Tolnme !      What  wise  and  learned  statesman  and  lawyer 

voold  he  have  said  to  the  monstrous  (the  chancellor  Ozenstiem),  that  multi- 

Urtb  of  a  Tolame  triennlally,  filled  wiUi  plicity  of  written  laws  do  but  distract  the 

Isws  proflesaing  to  be  the  deliberate  work  Judges,  and  render  the  law  less  certain  ; 

of  Oie  legislatnTe,  which  eveiy  subject  is  that  where  the  law  sots  due  and  clear 

nppoeed  to  read,  remember,  and  under-  bounds  betwixt  the  prerogative  royal  and 

>t»ad !    The  excellent  sense  of  the  follow-  the  rights  of  the  people,  and  gives  remedy 

iag  smteoeas  from  the  same  passage  may  in  private  causes,  there  needs  no  mora 

^  excuse  me  for  quoting  them,  and,  laws  to  be  increased;  for  thereby  liti- 

,  la  this  age  of  bigoted  aveneness  gation  will  be  increased   likewise.      It 
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3  establishment  of  a  legal  syatem,  which  most  be  con- 
1  as  complete  at  the  end  of  ■HeniT'  lIL'a  reigD,  when 
written  usages  of  the  common  law  as  well  as  Uie  forms 
■ecedenta  of  the  courts  were  digested  into  the  great 
of  Bracton,  might,  in  some  respects,  conduce  to  the 
y  of  public  freedom.  For,  however  highly  the  pre- 
'o  might  be  strained,  it  was  incorporated  with  the  law, 
eated  with  the  eome  diaiingui^hed  and  argumentative 
y  as  every  other  pari  of  it  WJialever  things,  there- 
.  was  as^eried  that  the  king  might  do,  it  was  a  neces- 
nplication  that  there  were  other  things  which  be  could 
;  else  it  were  vain  to  specify  the  Ibrmer.  It  is  not 
to  pre^  this  too  far;  since  andoubtedly  the  bias  of 
's  towards  the  prerogative  was  sometimes  too  discemibte. 
le  sweeping  maxims  of  absolute  power,  wliich  servile 
and  churchmen  taught  the  Tudor  and  Stuart  princes, 
o  hSve  made  no  progress  under  tlie  Plantagenet  line, 
atever  may  be  thought  of  the  effect  which  the  study  of 

the  law  had  upon  the  rights  of  the  subject,  it  con- 
^,  duced  materially  to  the  security  of  good  order  by 
"■^  ascertaining  the  heredilary  succession  of  the  crown. 

Five  kings  out  of  seven  that  followed  William  the 
eror  wei'e  usurpers,  according  at  least  to  modern 
I.  Of  these,  Stephen  alone  encountered  any  serious 
tion  upon  that  ground ;  and  with  respect  to  liim,  it  must 
Bembered  that  all  the  barons,  himself  included,  had 
ly  aworn  to  loaintiun  the  succeiision  of  Matilda.  Henrj 
cured  a  parliamentary  settlement  of  the  crown  upon 
est  and  second  sons  ;  a  strong  presumption  that  their 
ary  right  was  not  absolutely  secure.'  A  mixed  notion 
it  and  choice  in  fact  prevailed  as  to  the  succession  of 
European  monarchy.  The  coronation  oath  and  the 
if  popular  consent  then  required  were  considered  as 
material,  at  least  to  perfect  a  title,  than  we  deem  ihem 
lent.  They  gave  seizin,  as  it  were,  of  the  crown,  and, 
8  of  disputed  pretensions,  had  a  sort  of  judicial  efficacy. 
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The  Chronicle  of  Dunstable  sajs,  ooncemiog  Richard  I^  that 
he  was  ^  elevated  to  the  throne  bj  hereditaiy  right,  aAer  a 
solemn  election  by  the  deigj  and  people :  "^  words  that  indi- 
cate the  current  principles  of  that  age.  It  is  to  be  observed, 
however,  that  Richard  took  upon  him  the  exercise  of  royal 
prerogatives  without  wisuting  for  his  coronation.'  The  suc- 
cession of  John  has  certainly  passed  in  modem  times  for  an 
osarpation.  I  do  not  find  that  it  was  considered  as  such  by 
Ids  own  contemporaries  on  this  side  of  the  Channel.  The 
question  of  inheritance  between  an  uncle  and  the  son  of  his 
deceased  elder  brother  was  yet  unsettled,  as  we  learn  from 
Glanvil,  even  in  private  succession.'  In  the  case  of  sovereign- 
ties, which  were  sometimes  contended  to  require  different 
rales  from  ordinary  patrimonies,  it  was,  and  continued  long 
to  be,  the  most  uncertain  point  in  public  law.  John's  pre- 
tensions to  the  crown  might  therefore  be  such  as  the  £nglish 
were  justified  in  admitting,  especially  as  his  reversionary  title 
seems  to  have  been  acknowledged  in  the  reign  of  his  brother 
BicfaanL'  If  indeed,  we  may  place  reliance  on  Matthew 
Paris,'  archbishop  Hubert,  on  this  occasion,  declared  in  the 
most  explicit  terms  that  the  crown  was  elective,  giving  even 
to  the  blood  royal  no  other  preference  than  their  merit  might 
challenge.*  C^e  rejects  this  as  a  fiction  of  the  historian ; 
aod  it  is  certainly  a  strain  far  beyond  the  constitution,  which, 
both  before  and  ofler  the  Conquest,  had  invariably  limited 
the  throne  to  one  royal  stock,  though  not  strictly  to  its  nearest 
branch.  In  a  charter  of  the  first  year  of  his  reign,  John 
calls  himself  king,  ^  by  hereditary  right,  and  through  the 
consent  and  favor  of  the  church  and  people."  * 

It  is  deserving  of  remark,  that,  during  the  rebeUions  ag^nst 
this  prince  and  his  son  Henry  lU.,  not  a  syllable  was  breathed 
in  &vor  of  Eleanor,  Arthur^s  sister,  who,  if  the  present 
roles  of  succession  had  been  established,  was  the  undoubted 
heiress  of  his  right.  The  barons  chose  rather  to  call  in  the 
aid  of  Louis,  with  scarcely  a  shade  of  title,  though  with  much 
better  means  of  maintaining  himself.  One  should  think  that 
men  whose  fathers  had  been  in  the  field  for  Matilda  could 
make  no  difficulty  about  female  successicMi.     But  I  doubt 

I  l^tlilton,  yoL  tt.  p.  42.   Hnralitario  *  Horeden,  p.  70^ 

Jvn  fnmmodQB  in  ngnnm,  poit  eltil  6  p.  165. 

■I  mmU  tolaniMm  «leetk>iiem.  •  Jure  haBredltulo,  ot  madlftaU  Im 

■  wd.  Nsabrinoris,  I.  It.  e.  1.  cleri  et  populi  eomeosa  et  fvnn,    Qvr- 

*  OtaDvilfL  mTe.  8.  don  on  ParliameDto,  p.  189 


whether,  notwithslandi 
had  was  uoiyersallj  a 

ing  to  a  female  heir. 
the  nobility  of  Henry 
dom  on  bis  daughter, 
which  I  shall  produce 
reign  of  Edward  III.  I 
fined  to  the  male  line.' 

At  length,  about  the  middle  of  the  thirteenth  century,  the 
lawyers  applied  to  the  crown  the  sanie  strict  principles  of 
deacent  which  regulate  a  private  inheritance.  Edward  i. 
was  proclaimed  immediately  upon  hi^  lather's  death,  though 
absent  in  Sicily.  Something  however  of  the  old  principle 
may  be  traced  in  this  proclamalioa,  issued  in  his  name  by 
the  guardians  of  the  realm,  where  he  asserts  the  crown  of 
England  "  to  have  devolved  upon  him  by  hereditary  suwes- 
sion  and  the  will  of  hia  nobles."  ■  These  last  woi-ds  were 
omitted  in  the  proclamation  of  Edward  II. ;  *  since  whose 
time  the  crown  has  been  absolutely  hereditary.  The  corona- 
tion oath,  and  the  recognition  of  tiie  people  at  that  solemnity, 
are  formalities  which  convey  no  right  either  to  the  sovereign 
or  ibe  people,  though  they  may  testify  the  duties  of  each.* 

I  cannot  conclude  the  present  chapter  without  observing 
sccUsti  one  most  prominent  and  characteristic  distinction 
^n^  dM-  between  the  constitution  of  England  and  that  of 
bioIimItb  every  other  country  in  Europe;  I  mean  ita  refusal 
(iriiiiegw.      of  f.[^  privileges  to  the  lower  nobility,  or  those 
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whom  we  denominate  the  gentry.  In  France,  in  Spain,  in 
Gennany,  wherever  in  short  we  look,  the  appellations  of 
nobleman  and  gentleman  have  been  strictly  synonymous 
Those  entitled  to  bear  them  by  descent,  by  tenure  of  land,  by 
office  or  royal  creation,  have  formed  a  class  distinguished  by 
privileges  inherent  in  their  blood  from  ordinary  freemen. 
Marriage  with  noble  families,  or  the  purcha'^e  of  military 
fiefs,  or  the  participation  of  many  civil  offices,  were,  more  or 
less,  interdicted  to  the  commons  of  Fnmce  and  the  empire. 
Of  these  restrictions,  nothing,  or  next  to  nothing,  was  ever 
known  ip  England.  The  law  has  never  taken  notice  of 
gendemen.*  From  the  reign  of  Henry  III.  at  least,  the  legal 
equality  of  all  ranks  below  the  peerage  was,  to  every  essen- 
tial purpose,  as  complete  as  at  present.  Compare  two  writers 
nearly  contemporary,  Bracton  with  Beaumanoir,  and  mark 
how  the  costoms  of  England  are  distinguishable  in  this  re- 
spect The  Frenchman  ranges  the  people  under  three 
(livLiions,  the  noble,  the  free,  and  the  servile ;  our  countryman 
has  no  generic  class,  but  freedom  and  villenage.*  No  re- 
straint seems  ever  to  have  lain  upon  marriage ;  nor  have  the 
children  even  of  a  peer  been  ever  deemed  to  lose  any  privi- 
ly by  his  union  with  a  commoner.  The  purchase  of  lands 
held  by  knight-service  was  always  open  to  all  freemen.  A 
few  privileges  indeed  were  confined  to  those  who  had  received 
knighthood.'  But,  upon  the  whole,  there  was  a  virtual 
equality  of  rights  among  all  the  commoners  of  England. 
What  is  most  particular  is,  that  the  peerage  itself  imparts  no 
privilege  except  to  its  actual  possessor.  In  every  other 
country  the  descendants  of  nobles  cannot  but  themselves  be 
noble,  because  their  nobility  is  the  immediate  consequence  of 
their  birth.     But  though  we  commonly  say  that  the  blood  of 

*  It  Is  hAidlj  wozih  while,  eyen  for  the  wards  to  accept  a  mean  alllanee,  or  to 
■ke  of  obviatliig  carils,  to  notice  as  an  forfeit  its  price,  that  this  proTision  of  the 
exception  the  statute  of  23  H.  VI.  c.  14,  statute  was  made.  But  this  does  not 
prohibitini^  the  election  of  anj  who  were  affect  the  proposition  I  had  maintained 
not  bom  gentlemen  for  knights  of  the  as  to  the  legal  equality  of  commoners, 
shite.  Much  less  shonld  I  have  thought  any  more  than  a  report  of  a  Master  in 
of  notking,  if  it  had  not  been  suggested  Chancery  at  the  present  day.  that  a  pro- 
as an  objection,  the  provinion  of  the  stat-  posed  marriage  for  a  ward  of  tne  court  ¥ru 
■le  of  MertOD,  that  guardians  in  chivalry  unequal  to  what  her  station  in  society 
daU  not  marry  their  wards  to  Tilleins  appeared  to  claim,  would  invalidate  the 
or  bnrgesses,    to    their  disparagement,  same  proposition. 

WhersTisr  the  distinctions  of  rank  and       <  Beaumanoir,  q.  46.     Bracton,  1.  L 

property  are  felt  in  the  customs  of  society,  c.  6. 

tatk  manrfaiges  will  be  deemed  unequal ;        >  See  for  these,  Selden's  Titlef  of  Honor 

and  it  WM  to  obviate  the   tyranny  of  vol.  ill.  p.  806. 
superiors  who    comiteUed   thdr 
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3r  is  ennobled,  yet  thia  expression  seems  hardly  accurate, 
fitter  for  heralds  than  lawyers;  since  in  truth  nothing 
irs  nobility  but  the  actual  descent  of  a  peerage.     The 

of  peers,  as  we  well  know,  are  commoners,  and  totally 
tute  of  any  legal  right  beyond  a  barren  precedence, 
[lere  is  no  part,  perhaps,  of  our  constitution  so  admirable 
lis  equaliiy  of  civil  rights ;  this  isonomia,  which  the  phi- 
ihers  of  ancient  Greece  only  hoped  to  ,find  in  democrat- 
government.'  From  the  beginning  our  law  has  been  no 
:cter  of  persons.  It  screens  not  the  gentleman  of  ancient 
,ge  from  the  judgment  of  an  ordinary  jury,  por  from 
ninious  punishment  It  confers  not,  it  never  did  confer, 
i  unjust  immunities  from  public  burdens,  which  the  supe- 
orders  arrogated  to  themselves  upon  the  continent.  Thus, 
e  the  privileges  of  our  peerj,  as  hereditary  legislators  of 
le  people,  are  incomparably  more  valuable  and  dignified 
leir  nature,  they  are  far  less  invidious  m  their  exercise 

those  of  any  other  nobilil^in  Europe.  It  is,  I  am  firmly 
uaded,  to  this  peculiarly  democratical  character  of  the 
liah  monarchy,  that  we  are  indebted  for  its  long  perma- 
«,  its  regular  improvement,  and  its  present  vigor.  It  is 
igular,  a  providetiiial  circumstance,  ihat,  in  an  ^e  when 
gradual  march  of  civilization  and  commerce  was  so  little 
ieen,  our  ancestors,  deviating  from  the  usages  of  neigh- 
ng  countries,  should,  as  if  deliberately,  have  guarded 
DSt  that  expansive  force  which,  in  bursting  through 
aclea  improvidently  opposed,  has  scattered  havoc  over 
ope. 

his  tendency  to  dvil  equality  in  the  English  law  may,  I 
,  gf  think,  be  ascribed  to  several  concurrent  causes.  In 
i(iitT  the  first  place  the  feudal  institutions  were  far  less 
a  military  in  England  than  upon  the  contin^it.  From 

"*■  the  time  of  Henry  II.  the  escuage,  or  pecuniary 
mutation  for  personal  service,  became  almost  universaL 

armies  of  our  kings  were  composed  of  hired  troops,  great 
.  of  whom  certainly  were  knights  and  gentlemen,  but 
;  serving  for  pay,  and  not  by  virtue  of  their  birth  or 
ire,  preserved  nothing  of  the  feudal  character.     It  was 

lO^Soc  iifiX^,  irpunni  ulii  Hendotai  (TlulU,  a,  80;  hu  pnt  inM 
ut    jhlUiotok    Ixa,   laoHiluav,    lt»oio«tb,  of  tlir«P»«i»ii™ii.p.jftaj 

,._.,, .,_.rfjji,'_,  r    li.      themurdBiof SiMnUuBftBmoonwlfW 

!S„  „;^.  „f  SJ^^/n'i  -hSh    '"  »"  -Plrtt  of  Cor«Ul.. 
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not,  however,  so  mudi  for  the  ends  of  national  as  of  priyate 
warfare,  that  the  relation  of  lord  and  vassal  was  contrived. 
The  lisht  which  every  baron  in  France  possessed  of  redress- 
ing his  own  wrongs  and  those  of  his  tenants  bj  arms  rendered 
their  connection  strictly  military.  But  we  read  very  little  of 
private  wars  in  England.  Notwithstanding  some  passages  in 
Glanvil,  which  certainly  appear  to  admit  their  legality,  it  is 
not  easy  to  reconcile  this  with  the  general  tenor  of  our  laws.^ 
They  must  always  have  been  a  breach  of  the  king's  peacOy 
irhich  our  Saxon  lawgivers  were  perpetually  striving  to  pre- 
serve, and  which  the  Conqueror  and  his  sons  more  effectually 
maintained.*  Nor  can  we  trace  many  instances  (some  we  per- 
ha[»  may)  of  actual  hostilities  among  the  nobility  of  England 
afier  the  Conquest,  except  during  such  an  anarchy  as  the 
reign  of  Steph]en  or  the  minority  of  Henry  III.  Acts  of 
oatrage  and  spoliation  were  ^  indeed  very  frequent  The 
statute  of  Marlebridge,  soon  afler  the  baronial  wars  of  Henry 
in.,  speaks  of  the  disseizins  that  had  taken  place  during  the 
late  disturbances ;  *  and  thirty-five  verdicts  are  said  to  have 
been  given  at  one  court  of  assize  against  Foulkes  de'Breaut^ 
a  notorious  partisan,  who  commanded  some  foreign  mercena- 
ries at  the  beginning  of  the  same  reign  ;*  but  these  are  faint 
resemblances  of  that  wide-spreading  devastation  which  the 
nobles  of  France  and  Germany  were  entitled  to  carry  among 
their  neighbors.  The  most  prominent  instance  perhaps  of 
what  may  be  deemed  a  private  war  arose  out  of  a  contention 
between  the  earls  of  Gloucester  and  Hereford,  in  the  reign 
of  Edward  L,  during  which  acts  of  extraordinary  violence 
were  perpetrated ;  but,  far  from  its  having  passed  for  lawful, 
these  powerful  nobles  were  both  committed  to  prison,  and 
paid  heavy  fines.*  Thus  the  tenure  of  knight-service  was 
not  in  effect  much  more  peculiarly  connected  with  the  pro- 

>IbmTeinodiJtod  thla  passage  in  con-  to  aflbrd  an  inference  that  it  was  an 

ieqneaee  of  the  Joet  animadTenion  of  a  anomaly.    In  the  royal  manor  of  Ar> 

periodical  exitie.    In  the  first  edition  I  chenfeld  in  Herelbrdshiref  if  one  Welsh, 

bad  stated  too  stroagly  tiie  dlffsrence  man  Kills  another,  it  was  a  custom  fbr 

whkh  I  still  believe  to  have  existed  be-  the  relations  of  the  slain  to  assemble  and 

twcen  the  eustoms  of  England  and  other  plunder  the  murdorer  and  his  kindred, 

feadal  conntries  in  respect  of  private  and  bum  their  houses  until  the  corpse 

wftre.    [NoTi  XV.]  should  be  interred^  vb.!oh  was  to  take 

*  The  penalties  imposed  on  breaches  place  by  noon  on  the  morrow  of  his  death 

of  ttt  peace,  In  Wilkins's  Anglo-Saxon  Of  this  plunder  the  king  had  a  third  part, 

lAWB,u«  too  numerous  to  be  particularly  and  the  rest  they  kept  fbr  themselTaa. 

bucrted.     One  remarkable   passage   hi  p.  179. 

Boossday  appears,  by  mentioning  a  legal  >  Stat.  52  H.  III. 

CQStom  of  private  feuds  in  an  individual  *  Matt.  Paris,  p.  271. 

r,  and  there  only  among  WelMhmnp  "  Kot.  Pari.  vol.  1.  p.  70. 
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fession  of  arms  than  that  of  socage.  There  was  nothing  in 
the  former  condition  iq  generate  that  high  self-estimation 
which  military  habits  inspire.  On  the  contrary,  the  burden- 
some incidents  of  tenure  in  chivahy  rendered  socage  the  more 
advantageous,  though  less  honorable  of  the  two. 

In  the  next  place,  we  must  ascribe  a  good  deal  of  efficac;* 
to  the  old  Saxon  piinciples  that  surrived  the  conquest  of 
William  and  infused  themselves  into  our  common  law.  A 
respectable  class  of  free  socagers,  having,  in  general,  full 
rights  of  alienating  their  lands,  and  holding  them  probably  at 
a  small  certain  rent  from  the  lord  of  the  manor,  frequently 
occur  in  Domesday  Book.  Though,  as  I  have  alrefiidy  ob- 
served, these  were  derived  from  the  superior  and  more  fortu- 
nate Anglo-Saxon  ceorls,  they  were  perfectly  exempt  from  all 
marks  of  villenage  both  as  to  their  persons  and  estates.  Most 
have  derived  their  name  from  the  Saxon  soc,  which  signifies  a 
franchise,  especially  one  of  jurisdiction,*  and  they  undoubtedly 
were  suitors  to  the  court-baron  of  the  lord,  to  whose  soct  or 
right  of  justice,  they  belonged.  They  were  consequently 
judges  in  civil  causes,  determined  before  the  manorial  tribu- 
nal.*   Such  privileges  set  them  greatly  above  the  roturiers  or 

t  It  now  appears  strange  to  me  that  the  treUth  oentnry,  juat  before  the  great 

I  eould  ever  have  given  the  preference  though  silent  revolution  which  brought 

to  Bracton'fl  derivation  of  socage  from  in    .the    Norman    jurisprudence,  bear 

$oe  de  charut.   The  word  sokeman,  which  abundant  witness  to  the  territorial  courts, 

occurs  so  often  in  Domesday,  is  con-  collateral  to  and  independent  of  those  o^ 

tlnually  coupled  with  soca^  a  franchise  the  sheriff.    Other  prooft  are  easily  tat- 

or  right  of  Jurisdiction  belonging  to  the  nished  for  a  later  period.    Vide  Chron. 

lord,  whose  tenant  or  rather  suitor,  the  Jocelvn  de  Brakelonde,  et  o/ta. 
sokeman  is  described  to  be.     Soe  is  an       It  is  nevertheless  true  that  territorial 

Idle  and  improbable  etymology ;   espe-  Jurisdiction  waa  never  so  extenalve  as  in 

oialiy  as  at  the  time  when  solteman  was  governments   of  a  .more   ariatoeratical 

most  in  use  there  was  hardly  a  word  of  character,  either  in  criminal  or  civil  eases, 

a  French  root  in  the  language.     Soc  is  1.  In  the  laws  ascribed  to  Henry  I.  it  is 

plainly  derived  from  seco^  and  therefore  said  that  all  great  offences  could  only  be 

cannot  pass  for  a  Teutonic  word.  tried  in  the  king^s  eonrt,  or  by  his  com" 

I  once  thought  the  etymology  of  Brae-  mission,  c.  10.  Glanvil  distinguishes  the 
ton  and  Lyttelton  curiously  illustrated  criminal  pleas,  which  could  only  be  deter- 
by  a  passage  in  filomefleld's  Hist,  of  mined  before  theking'sJudgM,fh>m  those 
Norfolk,  vol.  ill.  p.  588  (folio).  In  the  which  belong  to  the  sheriff.  Treason, 
manor  of  Gawston  a  man  with  a  bnusen  murder,  robbery,  and  rape  were  of  the 
band  hokllng  a  ploughshare  was  carried  former  class ;  theft  of  the  latter.  1.  xlv. 
before  the  steward  as  a  sign  that  it  was  The  criminal  Jurisdiction  of  the  sherifl 
held  by  socage  of  the  duchy  of  Lan-  is  entirely  taken  away  by  Magna  Charta 
caster.  o.  17.    Sir  £.  Coke  says  the  territorial 

s  The  feudal  courts,  if  under  that  name  fhinchises  of  iniangthief  and  outfkngthief 

we  Include  those  of  landholders  having  *'  had  some  continuance  afterwards,  but 

grants  of  soc,  sac,  infkngthef,  &c..  from  either  by  this  act,  or  per  desuetudinem 

the  crown,  had  originally  a  Jurisdiction  for  inconvenience,  tbeee  firanchiseswitlun 

exclusive  of  the  county  and  hundred,  manors  are  stntiquated  and  gofie.''  2  Inst. 

The  Laws  of  Henry  I.,  a  treatise  of  great  p.  81.  The  statute  hardly  seems  to  reach 

authority  as  a  contemporary  exposition  them;    and   they  were    certainly  both 

of  the  Law  of  Sugknd  in  the  middle  of  claimed  and  exeidsed  as  late  aa    Uu 
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oensiers  of  France.  They  were  all  Englishmen,  and  tlieir 
tenure  stricUj  English ;  which  seems  to  liave  given  it  credit 
in  the  eyes  of  our  lawyers,  when  the  name  of  Englishman 
was  affected  even  by  those  of  Norman  descent,  -and  the  laws 
of  Edward  the  Confessor  became  the  universal  demand.  Cer- 
tainly Glanvil,  and  still  more  Bracton,  treat  the  tenure  in  free 
socage  with  ^eat  respect.  And  we  have  reason  to  think  that 
this  class  of  freeholders  was  very  numerous  even  before  the 
reign  of  Edward  I. 

But,  lastly,  the  change  which  took  place  in  the  constitution 
of  parliament  consummated  tlie  degradation,  if  we  must  use 
the  word,  of  the  lower  nobility :  I  mean,  not  so  much  their 
attendance  by  representation  instead  of  personiil  summons,  as 
their  election  by  the  whole  body  of  freeholders,  and  their 
separation,  along  with  citizens  and  burgesses,  from  the  house 
of  peers.  These  changes  will  fall  under  consideration  in  the 
following  chapter. 


xvign  of  Xdtrard  I.     Blomefleld  men- 
tkmi  two  Instancea,  both  in  1286.  where 
cxeeutSoDs  for  felony  took  place  oy  the 
•entence  of  a   coort-baron.     In  these 
eases  the  lord's  priTllege  was  called  in 
qaestjon  at  the  assises,  by  which  means 
we  lesm  the  transaction :  it  is  Tery  prob- 
able that  similar  executtons  occanvd  in 
manon  where  the  jurisdiction  was  not 
disputed.   Hist,  of  Norfolk,  toI.  1.  p.  813 ; 
Tol.  iH.  p.  60.     Felonies  are  now  cog- 
niisble  in  the  greater  part  of  boroughs  ; 
tbougli  it  is  usual,  except  in  the  most 
eeosiderable  plaeesi  to  remit  such  as  are 
iM)t  within  benefit  of  clergy  to  the  jas- 
tlces  of  gaol  delivery  on    their  circuit. 
This  JniisdicUon.  however,  is  given,  or 
presumed  to  be  given,  bv  special  charter, 
sad  perfecUy  dhitinct  from  that  which 
was  feudal  and  territorial.    Of  the  latter 
■ome  vestiges  appear  to  remain  in  par- 
tieolar  liberUes,  as  ft>r  example  the  soke 
•f  Peterborough  :  but  most,  if  not  all,  of 
these  local  franchises  have  fallen,  by  right 
or  custom,  into  the  hands  of  justices  of 
the  peace.    A  territorial  privily  soqie- 
*hat  analogous  to  criminal  jurisdiction, 
bnt  consitterably  more  oppressive,  waa 
that  of  privategaols.  At  the  parliament 
•f  MertoD,  12137,  the  lords  requested  to 
kaie  their  own    prison  for    trespasses 
■pcu  Ihflir  parks  and  ponds,  which  the 


king  refhsed.  Stat.  Merton,  e.  11.  But 
several  lords  enjoyed  this  as  a  particular* 
franchise;  which  is  saved  by  the  statute 
5  H.  IV.  0. 10,  directing  justices  of  tht 
peace  to  imprison  no  man,  except  in  th€ 
coDimou  gaol.  2.  The  civil  jurisdiction 
of  the  court-baron  was  ^ndered  Insignifi- 
cant, not  ouly  by  Its  limitation  in  per- 
sonal suits  to  debts  or  dantages  not  ex- 
ceeding  forty  shillings,  but  by  the  writs 
of  toU  and  pon«,  which  at  once  removed 
a  suit  for  lands,  in  any  state  of  its  prog- 
ress before  judgment,  into  the  county 
court  or  that  of  the  king.  The  statute 
of  Marlebridge  took  away  all  appellant 
jurisdiction  of  the  superior  lord,  for  false 
judgment  in  the  manorial  court  of  his 
tenant,  and  thus  aimed  another  blow  at 
the  feudal  connection.  52  H.  III.  c.  19. 
8.  The  lords  of  the  counties  palatine  of 
Chester  and  Durham,  and  the  Royal 
franchise  of  Ely,  had  not  only  a  capital 
jurisdiction  in  criminal  cases,  but  an 
exclusive  cognizauoe  of  civil  suits;  the 
former  still  is  retained  by  the  bishops  of 
Durham  and  Ely,  though  much  shorn  ot 
its  ancient  extent  by  an  act  of  Henry 
VIII.  (27  H.  VIII.  0.  24),  and  adminis 
tered  by  the  king's  justices  of  assise ;  th* 
bishops  or  their  deputies  being  put  onl> 
on  the  footing  of  ordinary  jusnoes  of  tbf 
peace.    Id.  s.  20. 


'■m^  *»»a: 
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(Parts  I.  and  II.) 


Note  L    Page  64. 

T&ESK  seven  princes  enumerated  by  Bede  have  been  called 
Bretwaldas,  and  they  have,  by  late  historians,  been  advanced 
to  higher  importance  and  to  a  different  kind  of  power  than, 
as  it  appears  to  me,  there  is  any  sufficient  ground  to  bestow 
on  them.  But  as  I  have  gone  more  fully  into  this  subjects 
a  paper  published  in  the  32d  volume  of  the  '  Archaeologia,' 
I  shall  content  myself  with  giving  the  most  material  parts  of 
what  will  there  be  found. 

Bede  is  the  original  witness  for  the  seven  monarchs  who 
before  his  time  had  enjoyed  a  preponderance  over  the  Anglo- 
Saxons  south  of  the  Humber: — ^Qui  cunctis  australibus 
gentis  Anglorum  provinciis,  quae  HumbrsB  fluvio  et  contiguis 
ei  terminis  sequestrantur  a  Borealibus,  imperilrunt.''  (Hist. 
Eccl.  lib.  ii.  c  5.)  The  four  first-named  had  no  authority 
over  Northumbria ;  but  the  last  three  being  sovereigns  of 
that  kingdom,  their  sway  would  include  the  whole  of  England, 

The  Saxon  Chronicle,  under  the  reign  of  Egbert,  say^ 
that  he  was  the  eighth  who  had  a  dominion  over  Britain ; 
using  the  remarkable  word  Bretwalda,  which  is  found  nowhere 
else.  This,  by  its  root  wcUdan,  a  Saxon  verb,  to  rule  (whence 
our  word  wield)  ^  implies  a  ruler  of  Britain  or  the  Britons. 
The  Chronicle  then  copies  the  enumeration  of  the  other  seven 
in  Bede,  with  a  little  abridgment.  The  kings  mentioned  by 
Bede  are  JBili  or  Ella,  founder  of  the  kingdom  of  the  South- 
Saxons,  about  477 ;  Ceaulin,  of  Wessex,  afler  the  interval 
of  nearly  a  century ;  Ethelbert,  of  Kent^  the  first  Christian 
king ;  Bedwald,  of  East  Anglia;  afler  him  three  Northum- 
brian kings  in  succession,  Edwin,  Oswald,  Oswin.  We  have, 
therefore,  sufficient  testimony  tliat  before  the  middle  of  the 
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serenth  cenhiry  four  kingd,  from  four  Anglo-Saxon  kingdoms^ 
had,  at  intervals  of  time,  become  superior  to  the  rest ;  except- 
JDgy  however,  the  Northumbrians,  whom  Bede  distinguishes, 
and  whose  subjection  to  a  southern  prince  does  not  appear  at 
all  probable.  None,  therefore,  of  these  could  well  have  been 
called  Bretwalda,  or  ruler  of  the  Britons,  while  not  even  his 
own  oonntrjmen  were  wholly  under  his  sway. 

We  now  come  to  three  Northumbrian  kings,  Edwin,  Os* 
waldi  and  Oswin,  who  ruled,  in  Bede's  language,  with  greater 
power  than  the  preceding,  over  all  the  inhabitants  of  Britain, 
both  English  and  British,  with  the  sole  exception  of  the  men 
of  Kent.  This  he  reports  in  another  place  with  respect  to 
Edwin,  the  first  Northumbrian  convert  to  Christianity; 
whose  worldly  power,  he  says,  increased  so  much  that,  what 
DO  English  sovereign  had  done  before,  he  extended  his  do- 
mimoQ  to  the  furthest  bounds  of  Britain,  whether  inhabited 
bj  English  or  by  Britons.  (Hist  Eccl.  lib.  ii.  c.  9.)  Dr. 
Ungard  has  pointed  out  a  remarkable  confirmation  of  this 
testimony  of  Bede  in  a  Life  of  St.  Columba,  published  by 
the  BoUandists.  He  names  Cuminius,  a  contemporary  writer, 
as  the  author  of  this  Life ;  but  I  find  that  these  writers  give 
several  reasons  for  doubting  whether  it  be  his.  The  words 
are  as  follow :  —  ^  Oswaldum  regem,  in  procinctu  belli  castra 
metatnm,  et  in  papilione  supra  pulvillum  dormientem  allocu- 
tos  est,  et  ad  bellum  procedere  jussit.  Processit  et  secuta 
est  victoria;  reversusque  postea  totius  Britannias  imperator 
ordinatus  a  Deo,  et  tota  incredula  gens  baptizata  est."  (Acta 
Sanctorum,  Jun.  23.)  This  passage,  on  account  of  the  un- 
eertainty  of  the  author's  age,  might  not  appear  sufficient. 
Bat  this  anonymous  Life  of  Columba  is  chiefiy  taken  from 
that  by  Adamnan,  written  about  700 ;  and  in  that  Life  we 
find  the  important  expression  about  Oswald  —  "totius  Britan- 
niae  imperator  ordinatus  a  Deo."  We  have,  therefore,*  here 
probably  a  distinct  recognition  of  the  Saxon  word  Bretwalda ; 
for  what  else  could  answer  to  emperor  of  Britain  ?  And,  as 
far  as  I  know,  it  is  the  only  one  that  exists.  It  seems  more 
likely  that  Adamnan  refers  to  a  distinct  title  "bestowed  on 
Oswald  by  his  subjects,  than  that  he  means  to  assert  as  a  fact 
that  he  truly  ruled  over  afl  Britain.  This  is  not  very  credi- 
ble, notwithstanding  the  language  of  Bede,  who  loves  to 
amplify  the  power  of  favorite  monarchs.  For  though  it 
may  be  admitted  that  these  Northumbrian  kings  enjoyed  al 
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times  a  preponderance  over  the  other  Anglo-Saxon  princi- 
palities, we  know  that  both  Edwin  and  Oswald  lost  their  lives 
in  great  defeats  by  Penda  of  Mercia.  Nor  were  the  Strath- 
clujd  Britons  in  anj  permanent  subjection.  The  name  of 
Bretwalda,  as  applied  to  these  threo  kings,  though  not  so 
absurd  as  to  make  it  incredible  that  thej  assumed  it,  asserts 
an  untruth. 

It  is,  however,  at  all  events  plain  from  history  that  thej 
obtained  their  superiority  by  force ;  and  we  may  probably 
believe  the  same  of  the  four  earlier  kings  enumerated  by 
Bede.  An  elective  dignity,  such  as  is  now  sometimes  sup- 
posed, cannot  be  presumed  in  the  absence  of  every  semblance 
of  evidence,  and  against  manifest  probability.  What  appear- 
ance do  we  find  of  a  federal  union  among  the  kites  and 
crows,  as  Milton  calls  them,  of  the  Heptarchy  ?  What  but 
the  law  of  the  strongest  could  have  kept  these  rapacious  and 
restless  warriors  from  tearing  the  vitals  of  their  common 
country  ?  The  influence  of  Christianity  in  effecting  a  com- 
parative civilization,  and  producing  a  sense  of  political  as 
well  as  religious  unity,  had  not  yet  been  felt. 

Mercia  took  the  place  of  Northumberland  as  the  leading 
kingdom  of  the  Heptarchy  in  the  eighth  century.  Evea 
before  Bede  brought  his  Ecclesiastical  History  to  a  close,  in 
731,  Ethelbald  of  Mercia  had  become  paramount  over  the 
southern  kingdoms ;  certainly  more  so  than  any  of  the  first 
four  who  are  called  by  the  Saxon  Chronicler  Bretwaldas. 
^^  Et  haB  omnes  provincise  cseterseque  australes  ad  confinium 
usque  Hymbras  fiuminis  cum  suis  quaeque  regibus,  Merciorum 
regi  Ethelbaldo  subjectas  sunt"  (Hist  Eccl.  v.  23.)  In  a 
charter  of  Ethelbald.  he  styles  himself —  "  non  solum  Mercen- 
sium  sed  et  universarum  provinciarum  quae  communi  vocab- 
ulo  dicuntur  Suthangli  divina  largiente  gratia  rex."  (Codex 
Ang.-Sax.  Diplom.  i.  96 ;  vide  etiam  100,  107.)  Offa,  his 
successor,  retained  great  part  of  this  ascendency,  and  in  his 
chai-ters  sometimes  styles  himself  "rex  Anglorum,"  some- 
times "  rex  Merciorum  simulque  alianun  circumquaque  na- 
tionum."  (lb.  162,  166,  1^7,  et  alibi.)  It  is  impossible 
to  define  the  subordination  of  the  southern  kingdoms,  but  we 
cannot  reasonably  imagine  it  to  have  been  less  than  they  paid 
in  the  sixth  century  to  Ceaulin  and  Ethclbert  Yet  to  these 
potent  sovereigns  the  Saxon  Chronicle  does  not  give  the 
name  Bretwalda,  nor  a  place  in  the  list  of  British  rulera.    Jt 
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copies  Bede  in  this  passage  servilelj,  without  rtgard  to  events 
which  had  occqired  since  the  termination  of  his  history. 

I  aiD,  however,  inclined  to  believe,  combining  the  passage 
Adamnan  with  this  less  explicitly  worded  of  the  Saxon 
Chronicle,  that  the  three  Northumbrian  kings,  having  been- 
victorious  in  war  and  paramount  over  the  minor  kingdoms, 
were  really  designated,  at  least  among  their  own  subjects,  by 
the  name  Bretwalda,  or  ruler  of  Britain,  and  totius  Britan- 
niae  imperator.  The  assumption  of  so  pompous  a  title  is 
characteristic  of  the  vaunting  tone  which  continued  to  in- 
crease down  to  the  Conquest.  We  may,  therefore,  admit  as 
probable  that  Oswald  of  Northumbria  in  the  seventh  century, 
as  well  as  his  father  Edwin  and  his  son  Oswin,  took  the  ap- 
pellation of  Bretwalda  to  indicate  the  supremacy  they  had 
obtained,  not  only  over  Mercia  and  the  other  kingdoms  of 
their  countrymen,  but,  by  dint  of  successful  invasion^«,  over 
the  Strathcluyd  Britons  and  the  Scots  beyond  the  Forth.  I 
still  entertain  the  greatest  doubts,  to  say  no  more,  whether 
this  title  was  ever  applied  to  any  but  these  Northumbrian 
kings.  It  would  haye  been  manifestly  ridiculous,  too  ridicu* 
lous,  one  would  think,  even  for  Anglo-Saxon  gmndiloquence, 
to  confer  it  on  the  first  four  in  Bede's  list ;  and  if  it  expressed 
an  acknowledged  supremacy  over  the  whole  nation,  why  was 
it  never  assumed  in  the  eighth  century  ? 

We  do  not  derive  much  additional  information  from  later 
historians.  'Florence  of  Worcester,  who  usually  copies  the 
Saxon  Chronicle,  merely  in  this  instance  transcribes  the  text 
of  Bede  with  more  exactness  than  that  had  done ;  he  neither 
repeats  nor  translates  the  word  Bretwalda.  Henry  of  Hunt- 
ingdon, after  repeating  the  passage  in  Bede,  adds  Egbert  to 
the  seven  kings  therein  mentioned,  callipg  him  ^  rex  et  mon- 
archa  totius  Britannise,"  doubtless  as  a  translation  of  the 
word  Bretwalda  in  the  Saxon  Chronicle;  subjoining  the 
names  of^  Alfred  and  Edgar  as  ninth  and  tenth  in  the  list 
Egbert,  he  says,  was  eighth  of  ten  kings  remarkble  for  their 
bravery  and  power  (fortissimorum)  who  have  reigned  in 
Sngland.  It  is  strange  that  Edward  the  Elder,  Athelstan. 
and  Edred  are  passed  over. 

Bapin  was  the  first  who  broached  the  theory  of  an  elective 
Gretwalda,  possessing  a  sort  of  monarchical  supremacy  in 
the  constitution  of  the  Heptarchy;  something  like,  as  he 
the  dignity  of  stadtholder  of  the  Netherlands.    It  was 
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taken  up  in  later  times  by  Turner,  Lingard,  Palgrave,  and 
Lappenberg.  But  for  this  there  is  certainly  no  evidence 
whatever  ;  nor  do  I  perceive  in  it  anything  but  the  very  re- 
verse of  probability,  especially  in  the  earlier  instances. 
With  what  we  read  in  Bede  we  may  be  content,  confirmed  as 
with  respect  to  a  Northumbrian  sovereign  it  appears  to  be 
by  the  Life  of  Columba ;  and  the  plain  history  will  be  no 
more  than  this  —  that  four  princes  from  among  the  southern 
Anglo-Saxon  kingdoms,  at  different  times  obtained,  probably 
by  force,  a  superiority  over  the  rest ;  that  afterwards  three 
Northumbrian  kings  united  a  similar  supremacy  witli  the 
government  of  their  own  dominions ;  and  that,  having  been 
successful  in  reducing  the  Britons  of  the  north  and  also  the 
Scots  into  subjection,  they  assumed  the  title  of  Bretwalda,  or 
niler  of  Britain.  This  title  was  not  taken  by  any  later 
kings,  though  some  in  the  eighth  century  were  very  powerful 
in  England ;  nor  did  it  attract  mudi  attention,  since  we  find 
the  word  only  once  employed  by  an  historian,  and  never  in  a 
charter.  The  consequence  I  should  draw  is,  that  too  great 
prominence  has  been  given  to  the  appellation,  and  undue 
inferences  sometimes  derived  from  it,  by  the  eminent  writers 
above  mentioned. 

Note  n.    Page  66. 

The  reduction  of  all  England  under  a  single  sovereign 
was  accomplished  by  Edward  the  Elder,  who  may,  therefore, 
be  reckoned  the  founder  of  our  monarchy  more  justly  than 
Egbert  The  five  Danish  towns,  as  they  were  called,  Lei- 
cester, Lincoln,  Stamford,  Derby,  and  Nottingham,  had  been 
brought  under  the  obedience  of  his  gallant  sister  ^thelfieda, 
to  whom  Alfred  had  intrusted  the  viceroyalty  of  Mercia. 
Edward  himself  subdued  the  Danes  of  East  Anglia  and 
Northumberland.  In  922  « the  kings  of  the  North  Welsh 
Bought  him  to  be  their  lord."  And  in  924  "  chose  him  for 
father  and  lord,  the  king  of  the  Scots  and  the  whole  nation 
of  the  Scots,  and  Regnald,  and  the  son  of  Eadulf,  and  aU 
those  who  dwell  in  Northumberland,  as  well  English  as 
Danes  and  Northinen  and  others,  and  also  the  king  of  the 
Strathcluyd  Britons,  and  all  the  Strathcluyd  Britons.**  (Sax. 
Chronicle.) 

Edward  died  next  year ;  of  his  son  ^thelstan  it  is  said 


I. 


Out.  YnL      SAXON  KINGS  OF  ALL  ENGLAND.  145 

that  **  be  ruled  all  the  kings  who  were  in  this  island ;  firsts 
Howel  king  of  West  Welsh,  and  Constantine  king  of  the 
Soots,  and  Uwen  king  of  the  Gwentian  (Silurian)  people, 
and  Ealdrad  son  of  Ealdalf  of  Bamboj-ough,  and  they 
ooofinned  the  peace  bj  pledge  and  by  oaths  at  the  place 
which  is  sailed  £amot,  on  the  fourth  of  the  Ides  of  July ; 
and  they  renounced  all  idolatry,  and  ailer  that  submitted  to 
bim  in  peace."     (Id.  a.d.  926.) 

From  this  time  a  striking  change  b  remarkable  in  the 
ityle  of  our  kings.  Edward,  of  whom  we  have  no  extan 
eharters  ailer  these  great  submissions  xA  the  native  princes 
eaUd  himself  only  Angul-Saxonum  rex.  But  in  those  of 
Atbelstan,  such  as  are  reputed  genuine  (for  the  tone  is  still 
more  pompous  in  some  marked  by  Mr.  Kemble  with  an 
asterisk),  we  meet,  as  early  as  927,  with  "  totius  Britanniao 
monarchus,  rex,  rector,  or  basileus ; "  ^  totius  Britanniae  solio 
eablimatus;''  and  other  phrases  of  insular  sovereignty. 
(Codex  Diplom.  vol.  ii.  passim;  vol.  v.  198.)  What  has 
been  attributed  to  the  imaginary  Bretwaldas,  belonged  truly 
to  the  kings  of  the  tenth  century.  And  the  grandiloquence 
of  their  titles  is  sometimes  almost  ridiculous.  They  affected 
particularly  that  of  Basileus  as  something  more  imperial 
than  kiQg,  and  less  easily  understood.  Edwy  and  Edgar  are 
remarkable  for  this  pomp,  which  shows  itself  also  in  the 
fipiuious  charters  of  older  kings.  But  Edmund  and  Edred 
with  more  truth  and  simplicity  had  generally  denominated 
themselves  "rex  Anglorum,  cseterorumque  in  circuitu  per- 
sistentium  gubemator  et  rector."  (Codex  Diplom.  vol.  ii 
pagsim.)  An'  expression  which  was  retained  sometimes  by 
Edgar.  And  though  these  exceedingly  pompous  phrases 
seem  to  have  become  less  frequent  in  die  next  century,  we 
find  ^  totius  All;»ionis  rex,"  and  equivalent  terms,  in  aJl  the 
charters  of  Edward  the  Confessor.^ 

But  looking  from  these  charters,  where  our  kings  asserted 
what  they  pleased,  to  the  actual  truth,  it  may  be  inquired 
whether  Wales  and  Scotlacd  were  really  subject,  and  in  what 
d<^ree,  to  the  self-styled  Basileus  at  Winchester.  This  is  a 
debatable  land,  which,  as  merely  historical  antiquities  are  far 

I  **As  ft  meral  rate  It  may  be  ob*  from  ttw  Uttar  half  of  that    cftntoij 

■■rved  that  before  the  teath  century  the  pedantry  and    abeurdi^    stmgsle    fat 

yctMm    is  eomparatlvely  simple :    that  the  mastery."     Kamble's  Introdnotion 

about  that  time  the  influence  of  the  By-  to  toI.  ii.  p.  z. 

tntine  eoort  began  to  be  &lt ;  and  that 
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from  being  the  object  of  this  work,  I  shall  leaye  to  national 
prejudice  or  philosophical  impartialitj.  Edgar,  it  may  be 
mentioned,  in  a  celebrated  charter,  dated  in  964,  asserts  his 
conquest  of  Dublin  and  great  part  of  Ireland: — ^'Mihi 
autem  concessit  propitia  divinitas  cum  Anglorum  imperio 
omnia  regna  insularum  oceani  cum  suis  ferocissimis  r^bus 
usque  Norwegian!,  maximamque  partem  Hibemiss  cum  suA 
nobilissima  civitate  Dublinia  Anglorum  regno  subjugare; 
quos  etiam  omnes  meis  imperiis  colla  subdere,  Dei  fayente 
grati&,  coegi."  (Codex  Diplom.  ii.  404.)  No  historian 
mentions  any  conquest  or  even  expedition  of  this  kind.  Sir 
Francis  Palgrave  (ii.  258)  thinks  the  charter  '^does  not 
contain  any  expression  which  can  give  rise  to  suspicion;  and 
its  tenor  is  entirely  consistent  with  history:"  meaning,  I 
presume,  that  the  silence  of  history  is  no  contradiction.  Mr. 
Kemble,  however,  marks  it  with  an  asterisk.  I  will  mention 
here  that  an  excellent  summary  of  Anglo-Saxon  history, 
from  the  earliest  times  to  the  Conquest,  has  been  drawn  up 
by  Sir  F.  Palgrave,  in  the  second  volume  of  the  Rise  and 
Progress  of  the  Fnglish  Commonwealth. 

NoTB  IIL    Page  70. 

The  proper  division  of  freemen  was  into  eorls  and  ceorls : 
ge  eorle  —  ge  ceorle;  ge  eorlische  —  ge  ceorlische;  occur  in 
several  Anglo-Saxon  texts.  The  division  corresponds  to  the 
phrase  "  gentle  and  simple"  of  hiter  times.  Palgrave  (p.  11) 
agrees  with  this.  Yet  in  another  place  (vol.  ii.  p.  352)  he 
says,  "  It  certainly  designated  a  person  of  noble  race.  This 
is  the  form  in  which  it  is  employed  in  the  laws  of  Ethelbert 
The  earl  and  the  churl  are  put  in  opposition  to  each  other  as 
the  two  extremes  of  society."  I  cannot  assent  to  this ;  the 
second  thoughts  of  my  learned  friend  I  like  less  than  the 
first  It  seems  like  saying  men  and  women  are  the  extremes 
of  humanity,  or  odd  and  even  of  number.  What  was  in  the 
middle  ?*  Mr.  Kemble,  in  his  Glossary  to  Beowulf,  explains 
eorl  by  vir  fortis^  pugil  vir ;  and  proceeds  thus :  — "  Eorl 
is  not  a  title,  as  with  us,  any  more  than  heom     .     .     •     We 

I  An  earlier  writer  has  &Uen  into  the  the  loirest  deseription  of   flreemen,  to 

■ame  mJntake,  which  ahonld  be  corrected,  eorb,  ae  the  highest  of  the  noblttty-** 

BS  the  eqniTOcal  meaning  of  the  wora  Hejwood  "  On  Banks  among  the  Aoglo 

•ori    might    eaflilj  deceive  the   reader.  Saxons,*'  p.  278. 
**  Oeor]««  or  eyrlise  men,  are  opposed,  u 
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may  safely  look  upon  the  origin  of  earl,  as  a  title  of  rank,  to 
be  the  same  as  that  of  the  camttesy  who,  according  to  Tacitus, 
especially  attached  themselves  to  any  distinguished  chief. 
That  these  fiddes  became  under  a  warlike  prince  something 
more  important  than  the  early  constitution  of  our  tribes  con- 
template, is  natural,  and  is  moreover  proved  by  history,  and 
they  laid  the  foundations  of  that  system  which  recognizes  the 
king  as  the  fountain  of  honor.  In  the  later  Anglo-Saxon 
constitution,  ealdorman  was  a  prince,  a  governor  of  a  coun- 
try or  small  kingdom,  tuh^etfulus ;  he  was  a  constitutional 
officer ;  the  earl  was  not  an  officer  at  all,  though  afterwards 
the  government  of  counties  came  to  be  intrusted  to  him ;  at 
first,  if  he  had  a  heneficium  or  feud  at  all,  it  was  a  horse,  or 
rings,  or  arms ;  afterwards  lands.  This  appears  constantly 
in  Beowulf,  and  requires  no  further  remark."  A  speedi 
indeed  ascribed  to  Withred  king  of  Kent,  in  696,  by  the 
Saxon  Chronicle,  would  prove  earls  to  have  been  superior  to 
aldermen  in  that  early  age.  But  the  forgery  seems  too 
gross  to  impose  on  any  one.  Ceorl,  in  Beowulf,  is  a  man, 
vir;  it  is  sometimes  a  husband;  a  woman  is  said  ceorUany 
t.  e.  viro  se  adjungere. 

Dr.  Lingard  has  clearly  apprehehded,  and  that  long  before 
Mr.  Kemble's  publication,  the  distrilnttive  character  of  the 
words  eorl  and  ceorl.  ^  Among  the  Anglo-Saxons  the  free 
population  was  divided  into  the  eorl  and  ceorl,  the  man  of 
noble  and  ignoble  descent;"  and  he  well  observes  that  "by 
not  attending  to  this  meaning  of  the  word  eorl,  and  rendering 
it  earl,  or  rather  comes,  the  translators  of  the  Saxon  laws 
have  made  several  passages  unintelligible."  (Hist  of  Eng- 
land, i.  468.)  Mr.  Thorpe  has  not,  as  I  conceive,  explained 
the  word  as  accurately  or  perspicuously  as  Mr.  Kemble.  He 
says,  in  his  Glossary  to  Ancient  English  Laws,  —  "Eorl, 
comes,  satelles  principis.  This  is  the  prose  definition  of  the 
word ;  in  Anglo-Saxon  and  Old  Saxon  poetry  it  signifies  man, 
though  generally  applied  to  one  of  consideration  on  account 
of  his  rank  or  valor.  Its  etymon  is  unknown,  one  deriving 
it  from  Old  Norse,  ar,  minister,  satelles ;  another  from  jara, 
proelium.  (See  B.  Hald.  voc.  Jarl,  and  the  Gloss,  to  Soemund, 
by  Edda,  t  i.  p.  597.)  This  title,  which  seems  introduced  by 
the  Jutes  of  Kent,  occurs  frequently  in  the  laws  of  the  kings 
of  that  district,  the  first  mention  of  it  being  in  Ethelbert,  13. 
Its  more  general  use  among  us  dates  from  the  later  Scandina- 
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vian  invasions ;  and  though  originallj  only  a  title  of  honor,  it 
became  in  later  times  one  of  office,  nearly  supplanting  the  older 
and  more  Saxon  one  of  ealdorman.''  The  editor  does  not  here 
particularly  adyert  to  the  use  of  the  word  in  opposition  to  ceorL 
That  a  word  merely  expressing  man  may  become  appr(^riate 
to  men  of  dignity  appears  from  bar  and  baro  ;  and  something 
analogous  is  seen  in  the  Latin  m'r.  Lappenberg  (vol.  iL  p. 
13)  says, — "The  title  of  eorl  occurs  in  early  times  among 
the  laws  of  the  Kentish  kings,  but  became  more  general  only 
in  the  Danish  times,  and  is  probably  of  old  Jutish  origin.* 
This  ia  a  confusion  of  words :  in  the  laws  of  the  Kentish 
kings,  eorl  means  only  ingenuuSy  or,  if  we  please,  nobiUs  ;  in 
the  Danish  times  it  was  comes^  as  has  just  been  pointed  out 

Such  was  the  eorl,  and  such  the  ceorl,  of  our  forefathers 
— one  a  gentleman,  the  other  a  yeoman,  but  both  freemen. 
We  are  liable  to  be  misled  by  the  new  meaning  which  from 
the  tenth  century  was  attached  to  the  former  word,  as  well  as 
by  the  inveterate  prejudice  that  nobility  of  Kirth  must  carry 
with  it  something  of  privilege  above  the  most  perfect  freedom. 
But  we  do  not  appreciate  highly  enough  the  value  of  the 
latter  in  a  semi-barbarous  society.  The  eorlcundman  waa 
generally,  though  not  necessarily,  a  freeholder;  he  might, 
unless  restrained  by  special  tenure,  depart  from  or  alienate 
his  land ;  he  was,  if  a  freeholder,  a  judge  in  the  county  court : 
he  might  marry,  or  become  a  priest,  at  his  discretion ;  his  oath 
weighed  heavily  in  compurgation;  above  all,  his  life  was 
valued  at  a  high  composition ;  we  add,  of  course,  the  general 
respect  which  attaches  itself  to  the  birth  and  position  of  a 
gentleman.  Two  classes  indeed  there  were,  both  "  eorlcund,** 
or  of  gentle  birth,  and  so  called  in  opposition  to  ceorls,  but  in 
a  relative  subordination.  Sir  F.  Palgrave  has  pointed  out 
the  distinction  in  a  passage  which  I  shall  extract : — 

"  The  whole  scheme  of  the  Anglo-Saxon  law  is  founded 
upon  the  presumption  that  every  freeman,  not  being  a 
*  hlaford,'  was  attached  to  a  superior,  to  whom  he  was  bound 
by  fealty,  and  from  whom  he  could  claim  a  legal  protection 
or  warranty,  when  accused  of  any  transgression  or  crime.  If, 
therefore,  the  '  eorlcund '  individual  did  not  possess  the  real 
property  which,  either  from  its  tenure  or  its  extent,  was  such 
as  to  constitute  a  lordship,  he  was  then  ranked  in  the  very 
numerous  class  whose  members,  in  Wessex  and  its  dependent 
states,  were  originally  known  by  the  name  of  '  sithcundmeiiy 
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an  appellation  which  we  may  paraphrase  hj  the  heraldic  ex- 
pression, '  gentle  by  birth  and  blood.'  ^  This  term  of  sithcund- 
man,  however,  was  only  in  use  in  the  earllbr  periods.  After 
the  reign  of  Alfred  it  is  lost ;  and  the  most  comprehensive 
and  significant  denomination  given  to  this  class  is  that  of  '  six- 
hoendmen,'  indicating  their  position  between  the  highest  and 
lowest  law-worthy  classes  of  society.  Other  designations  were 
derived  from  their  services  and  tenures.  Radechnights,  and 
lesser  thanes,  seem  to  be  included  in  this  rank,  and  to  which, 
ID  many  instances,  the  general  name  of  sokemen  was  applied. 
But,  however  designated,  the  sithcundman,  or  sixhoendman, 
appears  in  every  instance  in  the  same  relative  position  in  the 
Gommonity — classed  amongst  the  nobility,  whenever  the  eorl 
and  the  ceorl  are  placed  in  direct  opposition  to  each  other ; 
always  csonsidered  below  the  territorial  aristocracy,  and  yet 
distinguished  from  the  villainage  by  the  important  right  of 
selecting  his  hlaford  at  his  will  and  pleasure.  By  common 
right  the  ^  sixhoendnLan '  was  not  to  be  annexed  to  the  glebe. 
To  use  the  expressions  employed  by  the  compilers  of  Domes- 
day, he  could  '  go  with  his  land  wheresoever  he  chose,'  or, 
leaving  bis  land,  he  might '  commend '  himself  to  any  hlaford 
who  would  accept  of  his  fealty."     (Vol.  i.  p.  14.)* 

It  may  be  pointed  out,  however,  which  Sir  F.  P.  has  here 
forgotten  to  observe,  that  the  distinction  of  weregild  between 
the  twelfhynd  and  syxhynd  was  abolished  by  a  treaty  between 
Alfred  and  Guthrum.  (Thorpe's  Ancient  Laws,  p.  66.) 
This  indeed  affects  only  the  reciprocity  of  law  between  Eng- 
fish  and  Danes.  Yet  it  is  certain  that  from  that  time  we 
rarely  find  mention  of  the  intermediate  rank  between  the 
twelHiynd,  or  superior  thane,  and  the  twyhynd  or  ceorl.  The 
sithcundman,  it  would  seem,  was  fi:om  henceforth  rated  at  the 
same  composition  as  his  lord ;  yet  there  is  one  apparent  ex- 
ception (I  have  not  observed  any  other)  in  the  laws  of  Henry 
L  It  is  said  here  (C.  76), — "  Liberi  alii  twyhyndi,  alii  syx- 
hyndi,  alii  twelf hyndi.  Twyhyndus  homo  dicitur,  cujus  wera 
est  22  solidorum,  qui  faciunt  4  libras.  Twelf  hyndus  est  homo 
plene  nobilis,  id  est,  thainus,  cujus  wera  est  1200  solidorum, 

1  Ii  not  the  word  rithoundman  prop-  pntable  enough  to  iraiTant  so  general  a 

ertj  deecrlptiTe  of  his  dependence  on  a  proposition.   The  eonditfona  of  tenure  in 

lord,  firom  the  Saxon  verb   sithian^  to  the  eleventh  century,  whaterer  they  may 

IbUov  ?  once  have  been,  had  become  exooedingly 

I  This  right   of   ehooring  a   lord  at  tarioua. 
»,  ao  little  feudal,  aeeuui  notiudiv- 
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qui  &ciunt  libras  25.**  It  is  remarkable  that,  though  the 
sjxhjodman  is  named  at  first,  nothing  more  is  said  of  him, 
and  the  twelfhjrndman  is  defined  to  be  a  tliane.  It  appears 
from  several  passages  that  the  hiws  recorded  in  this  treatise 
are  chieflj  those  of  the  West  Saxons,  which  differed  in  some 
respects  &om  those  of  Mercia,  Kent,  and  the  Danish  counties. 
With  regard  to  the  word  sithcuud,  it  does  occur  once  or  twice 
in  the  kws  of  Edward  the  Eider.  It  might  be  supposed  that 
the  Danes  had  retained  the  principle  of  equality  among  all 
of  gentle  birth,  common,  as  we  read  in  Grimm,  to  the  northern 
nations,  which  the  distinction  brought  in  by  the  kings  of  Kent 
between  two  classes  of  eorls  or  thanes  seemed  to  contravene. 
We  shall  have  occasion,  however,  to  quote  a  passage  from  the 
laws  of  Canute,  which  indicates  a  similar  distinction  of  rank 
among  the  Danes  themselves,  whatever  might  be  the  rule  as 
to  composition  for  life. 

The  influence  of  Danish  connections  produced  another 
great  change  in  the  nomenclature  of  ranks.  jEorl  lost  its 
general  sense  of  good  birth  and  became  an  official  title,  far 
the  most  part  equivalent  to  alderman,  the  governor  of  a 
shire  or  district.  It  is  used  in  this  sense,  for  the  first  time, 
in  the  laws  of  Edward  the  Elder.  Yet  it  had  not  wholly 
lost  its  primary  meaning,  since  we  find  earlish  and  eeorUsh 
opposed,  as  distributive  appellations,  in  one  of  Athelstan. 
(Id.  p.  96.)  It  is  said  in  a  sort  of  compilation,  entitled, 
^  On  Oaths,  Weregilds,  and  Ranks,"  subjoined  to  the  laws 
of  Edward  the  Elder,  but  bearing  no  date,  that  "  It  was 
whilom  in  the  laws  of  the  English  ....  that,  if  a  thane 
thrived  so  that  he  became  an  eorl,  then  was  he  henceforth  of 
eorl-right  worthy.**  (Ancient  Laws,  p.  81.^)  But  thb 
passage  is  wanting  in  one  manuscript,  though  not  in  the 
oldest,  and  we  find,  just  before  it,  the  old  distributive  opposi- 
tion of  eorl  and  ceorl.  It  is  certainly  a  remarkable  excep- 
tion to  the  common  use  of  the  word  eorl  in  any  age,  and  has 
led  Mr.  Thorpe  to  suppose  that  the  rank  of  earl  could  be 
obtained  by  landed  wealth.  The  learned  editor  thinks  that  . 
*<  these  pieces  cannot  have  had  a  later  origin  than  the  period 
in  which  they  here  stand.  Some  of  them  are  probably  much 
earlier"  (p.  76).     But  the  mention  of  the  "  Danish  law,"  in 

>  The  references  are  to  the  IbUo  edition    Comminion.  I  fear  this  maj  eanae  somt 

cf  *  Ancient  Laws  and  Instituteii  of  £ng-    trouble  to  those  who  possess  the  oetarv 
land,*  1840,  as  published  by  the  Record    edition,  which  is  much  more  oommoo. 
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p.  79,  seems  much  against  an  earlier  date ;  and  this  is  so 
mentioned  as  to  make  us  think  that  the  Danes  were  then  in 
subjection.  In  the  time  of  Edgar  eorl  had  fully  acquired  its 
secondary  meaning;  in  its  original  sense  it  seems  to  have 
been  replaced  by  thane.  Certain  it  is  that  we  find  thane 
opposed  to  ceorl  in  the  later  period  of  Anglo-Saxon  monu- 
ments, as  eorl  is  in  the  earlier — as  if  the  law  knew  no  other 
broad  line  of  demarcation  among  laymen,  saving  always  the 
oflicial  dignities  and  the  royal  family.^  And  the  distinction 
between  the  greater  and  the  lesser  thanes  was  not  lost, 
though  they  were  put  on  a  level  as  to  composition.  Thus,  in 
the  Forest  Laws  of  Canute :  —  ^  Sint  jam  deinceps  quattuor 
ex  liberalioribus  hominibus  qui  habent  salvas  suas  consue- 
tndines,  quos  Angli  thegues  appellant,  in  qualibet  regni  mei 
provincia  conslituti.  Sint  sub  quolibet  eorum  quattuor  ex 
mediocribus  hominibus,  quos  Angli  lesthegenes  nuncupant, 
Dani  vero  yoongmen  vocant,  locati."  (Ancient  Laws,  p. 
188.)  Meantime  the  composition  for  an  earl,  whether  we 
confine  that  word  to  office  or  suppose  that  it  extended  to  the 
wealthiest  landholders,  was  far  higher  in  the  later  period 
than  that  for  a  thane,  as  was  aL^^o  his  heriot  when  that  came 
into  use.  The  heriot  of  the  king's  thane  was  above  that  of 
what  was  called  a  medial  thane,  or  mesne  •  vassal,  the  sith- 
cundman,  or  syxhynder,  as  I  apprehend,  of  an  earlier  style. 
In  the  laws  of  the  continental  Saxons  we  find  the  rank 
corresponding  to  the  eorlcunde  of  our  own  country,  denomi- 
nated edelin^  or  noble,  as  opposed  to  the  frihngi  or  ordinary 
fireemen.  This  appellation  was  not  lost  in  England,  and 
was  perhaps  sometimes  applied  to  nobles;  but  we  find  it 
generally  reserved  for  the  royal  family.*  Mhel  or  noble, 
sometimes  contracted,  forms,  as  is  well  known,  the  peculiar 
prefix  to  the  names  of  our  Anglo-Saxon  royal  house.  And 
the  word  atheling  was  used,  not  as  in  Germany  for  a  noble, 
but  a  prince ;  and  his  composition  was  not  only  above  that 
of  a  thane,  but  of  an  alderman.  He  ranked  as  an  arch- 
bishop in  this  respect,  the  alderman  as  a  bishop.     (Leges 

1  "  That  the  iliaiM,  at  kut  origlnallj,  being  1200  shimngs.    That  this  dignltr 

was  a  mlHtaiy  follower,  a  bolder  by  mill-  ceased  from  being  ezclosirelj  of  a  milt 

taty  serricef  ueems  certaio ;   though  In  tary  character  is  eTident  from  niunerons 

later  times  the  rank  seems  to  have  been  passages  in  the  laws,  where  thanes  are 

eqjoyed  by  all  great  landholders,  as  the  mentioned  in  a  judicial  capacity,  and  a* 

aatnra!  eoncomitant  of  possession  to  a  dril    ofllcers."      Thorpe's    Gloaaary  to 

SMtaln  talue.    By  Mercian  law,  he  ap-  Ancient  Laws.  toc.  Thegen. 

pean  as  a  ^tvolfliyiida '  man,  his  '  wer  *  *  Thorpe's  Glossaij. 
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Ethelredi,  p.  141.)  It  is  necessaiy  to  mentioQ  this,  lest,  in 
speaking  of  the  words  earl  and  cearl  as  originallj  distributive, 
I  should  seem  to  have  forgotten  the  distinctiTe  superiority  of 
the  rojal  family.  But  whether  this  had  always  been  the 
case  I  am  not  prepared  to  determine.  The  lum  of  the  later 
kings,  I  meafi  after  Alfred,  was  to  carry  the  monarchical 
principle  as  high  as  tlie  temper  of  the  nation  would  permit 
Hence  they  prefer  to  the  name  of  king,  which  was  associated 
in  all  the  Grermanic  nations  with  a  limited  power,  the  more 
indefinite  appellations  of  imperator  and  basileus.  And  the 
latter  of  these  they  borrowed  from  the  Byzantine  coort^ 
liking  it  rather  better  than  the  -other,  not  merely  out  of  the 
pompous  affectation  characteristic  of  their  style  in  that  pe- 
riod, but  because,  being  less  intelligible,  it  served  to  stnke 
more  awe,  and  also  probably  because  the  title  of  western 
emperor  seemed  to  be  already  appropriated  in  Germany.  It 
was  natural  that  they  would  endeavor  to  enhance  the  supe- 
riority of  all  athelings  above  the  surrounding  nobility. 

A  learned  German  writer,  who  distributes  freemen  into 
but  two  classes,  considers  the  cearl  of  the  Anglo-Saxon  laws 
as  corresponding  to  the  ingenuutj  and  the  thrall  or  esney  that 
is,  slave,  to  the  Udus  of  the  continent.  ^^  AdeUngtis  und 
liheTy  nobilU  und  ingenuusy  edelingus  und  JriUngus,  jarl  und 
karly  stehen  hier  immer  als  Stand  der  freien  dem  der  unfreien, 
dem  servusy  IttuSy  lazzus,  thrall  entgegen."  (Grimm,  Deutsche 
Rechts-Alterthumer,  Gottingen,  1828,  p.  226  et  alibi.)  dearly 
however,  he  owns  to  have  "  etwas  befremdendes,"  something 
peculiar.  ^  Der  Sinn  ist  bald  mas,  bald  liber  ;  allein  cohnuty 
nutictts,  ignobilis  ;  die  Mitte  zwischen  nobiKs  und  servus.^ 

It  does  not  appear  from  the  continental  laws  that  the  littu^ 
or  lidtASy  was  strictly  a  slave,  but  rather  a  cultivator  of  the 
earth  for  a  master,  something  like  the  Roman  cohntis,  though 
of  inferior  estimation.  ^    No  slave  had  a  composition  due  to 

t  Mr.  8penc«  remftrka  (Equitable  Jn-  Saxon  oeorls,**  qaoting  Taoitos,  o.  21. 
riadiction,  p.  51) — "  In  the  condition  of  But  did  the  OermanA  at  that  time  adapt 
the  eeorls  we  ohserre  one  of  the  many  their  institutions  to  thoee of  the  Romans? 
BtriklDg  examples  of  the  adaptation  of  Do  we  not  rather  see  here  an  illustration 
the  German  to  the  Roman  Institutions  —  of  what  appears  to  me  the  true  theoiy, 
the  oeorls  'and  serrile  cultirators  or  that  similuity  of  laws  and  customs  may 
adseriptitii  in  England,  as  well  as  in  the  often  be  traced  to  natural  causes  in  the 
continental  states,  exactly  corresponded  state  of  society  rather  than  to  Imitation  ? 
with  the  coloni  and  xnqwiini  of  the  Ro-  My  notion  is,  that  the  Germans,  through 
man  proTinces."  Tet  he  immediately  principles  of  common  sympathy  among 
snfcjoins  — "  The  condition  of  the  rural  the  same  tribe,  tiie  Romans,  through 
slaTes  of  the  Germans  nearly  resembled  memory  of  republican  institutions  oar- 
that  of  the  Roman  coloni  and  Anrlo-  ried  on  into  the  empire,  repudiated  th* 
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his  kindred  by  law ;  the  price  of  bis  life  was  paid  to  bis  lord. 
Bj  some  of  the  barbaric  laws,  one  third  of  the  composition 
for  a  Udus  went  to  the  kindred ;  the  remainder  was  the  lord's 
share.  This  indicates  something  above  the  Anglo-Saxon 
^kiMUf  or  slave,  and  yet  considerably  below  the  ceorl.  The 
word,  indeed,  has  been  puzzling  to  continental  antiquaries 
and  if,  in  deference  to  the  authorities  of  Gothofred  and 
Grimm,  we  find  the  Udi  in  the  barbaric  lati  of  the  Roman 
empire,  we  cannot  think  these  at  least  to  have  been  slaves, 
though  they  may  have  become  colonu  But  J  am  not  quite 
ooDTinced  of  the  identity  resting  on  a  slight  resemblance  of 
name. 

The  ceorl,  or  viUanuSy  as  we  find  him  afterwards  called  in 
Domesday,  was  not  generally  an  independent  freeholder; 
bat  his  condition  was  not  always  alike.  He  might  acquire 
land,  and  if  he  did  this  to  the  extent  of  five  hydes,  he  be* 
came  a  thane. ^  He  required  no  enfranchisement  for  this; 
his  own  industry  might  make  him  a  gentleman.  This  was 
not  the  case,  at  least  not  so  easily,  in  France.  It  appears  by 
the  will  of  Alfred,  published  in  1788,  that  certain  ceorls 
ought  choose  their  own  lord ;  and  the  text  of  his  law  above 
quoted  furnishes  some  ground  for  supposing  that  he  extended 
tiie  privilege  to  alL  The  editor  of  his  will  says  —  "All 
ceorls  by  £e  Saxon  constitution  might  choose  such  man  for 
their  landlord  as  they  would"  (p.  26).  But  even  though 
we  should  think  that  so  high  a  privilege  was  conferred  by 
Alfred  on  the  whole  class,  it  is  almost  certain  that  they  did 
not  oontmue  to  en|oy  it 

pvMosl  MrvitodB  of  dtiseiiB,  while  fehaj  any  rogular  statute,  bat  In  a  kind  of 

mtintfclned  racj   strict   obligaUons   of  brief  Bammiu-y  of  law,  printed  by  WU- 

pnediil  leooxe;  and  thus  the  eoloni  of  kins  and  Thorpe.    Bnt  I  think  that  Sir 

U»  lower  empire  on  the  one  hand,  the  JTrancis  Palgrare  treats  this  too  slightly 

IU&  and  ceorls  on  the  other,  were  neither  when  he  calls  it  a  "  traditionary  nonce  Of 

MMolately  fiiee  nor  merriy  slaTes.  an  unknown  writer,  who  says,  *  Whilom 

"In  the  Lex  Frislomm,"  says  Sir  7.  it  was  the  law  of  England;'  leayiog  it 

PalgTave,  In  one  of  his  excellent  eontri-  doubtful  whether  it  were  so  still,  or  had 

Intlotti  to  the  Bdinbnrgh  Review  (xxxii.  been  at  any  definite  time."  (EdiDb.  Rer. 

16),  we  And  the  usual  distinctions  of  xxxiv.  263.)    Though  this  phrase  is  onoe 

nobSiM^  Uber,  and  Kttut.    The  rank  of  the  used,  it  is  said  also  expressly  :  —  "  If  a 

Teutonic  ^luhas  been  much  discussed ;  ceorl  be  enriched  to  that  degpree  that  he 

he  appears  to  have  been  a  TlUein,  owing  have  five  hydes  of  land,  and  anyone  slay 

many  Mrriees  to  liis  lord,  but  abore  the  him,  let  him  be  paid  for  with  2000  thrym- 

dasB  of  SlaTes."    The  word  ylUein,  it  sas."    Thorpe,  p.  79.    This,  a  few  sen- 

■hould   be   remembered,   bore    several  tences  befbre,  is  named  as  the  compost- 

the  Ktus   was  below   a  Saxon  tion  fbr  a  thane  in  the  Danelage.    And, 


eeorl,  but  he  was  also  above  the  villein  indeed,  though  no  king-s  name  appears, 

of  Btaeton  and  Uttietoo.  I  have  little  doubt  that  these  are  real 

1  This  is  not  In  the  laws  of  Athelstan,  statutes,    collected    probably    bv  some 

lowUeh  I  have  referred  in  p.  868,  nor  In  one  who  has  inserted  a  little  of  his  own. 


B^"     'i 
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In  the  Anglo-Saxon  charters  the  LaUn  words  for  the  col- 
tivators  are  **  manentes "  or  "casati."  Their  number  is 
generally  mentioned ;  and  sometimes  it  is  the  sole  description 
of  land,  except  its  title.  The  French  word  manant  is  evi- 
dently derived  from  manentes.  There  seems  more  difficulty 
about  cascUi^  which  is  sometimes  used  for  persons  in  a  state 
of  servitude,  sometimes  even  for  vassals  (Du  Cange).  In 
our  charters  it  does  not  bear  the  latter  meaning.  (See  Co- 
dex DiplomaticuSy  passim.  Spence  on  Equitable  Jurisdic- 
tion, p.  50.) 

But  when  we  turn  over  the  pages  of  Domesday  Book,  a 
record  of  the  state  of  Anglo-Saxon  orders  of  society  under 
Edward  the  Confessor,  we  ^nd  another  kind  of  difficulty.  New 
denominations  spring  up,  evidently  distinguishable,  yet  such 
as  no  information  communicated  either  in  that  survey  or  in 
any  other  document  enables  us  definitively  and  certainly  to 
distinguish.  Nothing  runs  more  uniformly  through  the  legal 
documents  antecedent  to  the  Conquest  than  the  broad  di- 
vision of  freemen  into  eorls,  jai^erwards  called  thanes,  and 
ceorls.  In  Domesday,  which  enumerates,  as  I  need  hardly 
say,  the  inhabitants  of  every  manor,  specifying  their  ranks, 
not  only  at  the  epoch  of  the  survey  itself,  about  1085,  but  as 
they  were  in  the  time  of  king  Edward,  we  find  abundant 
mention  of  the  thanes,  generally  indeed,  but  not  always  in 
reference  to  the  last-named  period.  But  the  word  oeorl  never 
occurs.  This  is  immaterial,  for  by  the  name  viUani  we  have 
upwards  of  108,000.  And  this  word  is  frequently  used  in  the 
first  Anglo-Norman  reigns  as  the  equivalent  of  ceorL  No 
one  ought  to  doubt  that  they  expressed  the  same  persons. 
But  we  find  also  a  very  numerous  class,  above  82,000,  styled 
bordarii  ;  a  word  unknown,  I  apprehend,  to  any  other  public 
document,  certainly  not  used  in  the  laws  anterior  to  the  Con- 
quest. They  must,  however,  have  been  also  ceorls,  di8tin- 
guished  by  some  legal  difference,  some  peculiarity  of  service 
or  tenure,  well  understood  at  the  time.  A  smril  number  are 
denominated  coscetz,  or  cosceti ;  a  word  which  does  in  fact  ap- 
pear in  one  Anglo-Saxon  document.  There  are  also  several 
minor  denominations  in  Domesday,  all  of  which,  as  tliey  do 
not  denote  slaves,  and  certainly  not  thanes,  must  have  been 
varieties  of  the  ceorl  kind.  The  most  frequent  of  these  ap- 
pellations is  "  cotarii." 

But,  besides  these  peasants,  there  are   two  appellations 
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which  it  is  less  easy,  though  it  would  be  more  important,  to 
define.    These  are  the  H^ri  homines  and  the  socmanni.     Of 
the  former  Sir  Henry  Ellis,  to  whose  indefatigable  diligence 
re  owe  the  onlj  real  analysis  of  Domesday  Book  that  has 
been  given,  has  counted  up  about  12,300 ;  of  the  latter,  about 
23,000 ;  forming  together  about  one  eighth  of  the  whole  pop- 
alation,  that  is,  of  male  adults.    This,  it  must  be  understood, 
▼as  at  the  time  of  the  survey ;  but  there  is  no  appearance,  as 
&r  as  I  have  observed,  that  any  material  difference  in  the 
pn^rtion  of  these  respective  classes,  or  of  those  below  them, 
had  taken  place.     The  confiscation  fell  on  the  principal  ten* 
ants.     It  is  remarkable  that  in  Norfolk  alone  we  have  4487 
Uheri  homines  and  4588  socmen — the  whole  enumerated  pop- 
ulation being  27,087.     But  in  Sufiblk,  out  of  a  population  of 
20,491,  we  find  7470  Uheri  hominesy  with  1060  socmen.   Thus 
these  two  counties  contained  almost  all  the  liberi  homines  of 
the  kingdom.     In   Lincolnshire,  on  the  other  hand,  where 
11,504  are  returned  as  socmen,  the  word  liber  homo  does  not 
oocnr.    These  Lincolnshire  socmen  are  not,  as  usual  in  other 
counties,  mentioned  among  occupiers  of  the  demesne  lands, 
hut  mingled  with  the  villeins  and  bordars;  sometimes  not 
standing  first  in  the  enumeration,  so  as  to  show  that,  in  one 
oountiy,  they  were  both  a  more  numerous  and  more  subor- 
dinate class  than  in  the  rest  of  the  realm.^ 

The  condse  distinction  between  what  we  should  call  free- 
hold and  copyhold  is  made  by  the  forms  of  entering  each 
manor  throughout  Domesday  Book.  Liberi  homines  inva- 
riably, and  socmen  I  believe,  except  in  Lincolnshire,  occupied 
the  one,  viUani  and  bordarii  the  other.  Hence  liberum 
tenementum  and  viUentzgium.  What  then,  in  Anglo-Saxon 
language,  was  the  kind  of  the  two  former  classes?  They 
belong,  it  will  be  observed,  almost  wholly  to  the  Danish  coun- 
ties; not  one  of  either  denomination  appears  in  Wessex,  as 
will  be  seen  by  reference  to  Sir  H.  Elhs's  abstract.  Were 
they  thanes  or  ceorls,  or  a  class  distinct  from  both  ?  What 
was  their  were  f  We  cannot  think  that  a  poor  cultivator  of 
a  few  acres,  though  of  his  own  land,  was  estimated  at  1200 

*  Boemtn  ar*  reCarned  In  not  a  few  fbr  the  eonntles  in  which  we  find  Mcmen 

h»tMie«Mtnb-tenants  of  whole  manors,  ao  much  elevated  bad  not  bulonged  to 

bat  only  in  Oambridgeshire  and  lome  the  same  Anglo-Saxon  kingdom ;  some 

Mighboring   eonntles.     Ellis's   Introd.  were  Jkst-Angliau,  some  Mercian,  some 

to  Donesday,  il.  8S9.    But  this  could,  probably,  as  Uertfordshlre,  of  either  th» 

It  aeems,  have  only  originated  In  the  Kent  or  wessex  law. 
(hnseology  of  dUbrenfe  ooinmlssionen; 
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shillings,  like  a  royal  thane.  The  intermediate  composition 
of  the  sixhjndinan  would  be  a  convenient  guess ;  but  unfor- 
tunately this  seems  not  to  have  existed  in  the  Danelage.  We 
gain  no  great  light  from  the  laws  of  Edward  the  Ck)nfessor, 
which  fix  the  manboUf  or  fine,  to  the  lord  for  a  man  slain, 
regulated  according  to  the  teere  due  to  his  children.  Man- 
bote, in  Danelage,  ^  de  villano  et  de  sokemanno  12  oras ;  de 
liberis  hominibus,  tres  marcas"  (c.  12).  Thus,  in  the  Da- 
nish counties,  of  which  Lincolnshire  was  one,  the  socman 
was  estimated  like  a  mUantiSf  and  much  lower  than  a  Uber 
homo.  The  ora  is  said  to  have  been  one  eighth  of  a  mark, 
consequently  the  Uber  homo*s  manbote  was  double  that  of 
the  villein  or  socman.  If  this  bore  a  fixed  ratio  to  the 
were^  we  have  a  new  and  unheard-of  rank  who  might 
be  called  fourhyndmen.  But  such  a  distinction  is  never  met 
with.  It  would  not  in  itself  be  improbable  that  the  Uberi 
homines  who  occupied  fi*eehold  lands,  and  owed  no  praedial 
service,  should  be  raised  in  the  composition  for  their  lives 
above  common  ceorls.  But  in  these  inquiries  new  difficulties 
are  always  springing  forth. 

We  must  upon  the  whole,  I  conceive,  take  tlie  socmen  for 
twyhyndi,  for  ceorls  more  fortunate  than  tlie  rest,  who  had 
acquired  some  freehold  land,  or  to  whose  ancestors  possibly  it 
had  been  aUotted  in  the  original  settlement  It  indicates  a 
remarkable, variety  in  the  condition  of  these  East- Anglian 
counties,  Norfolk  and  Suffolk,  and  a  more  diffused  freedom 
in  their  inhabitants.  The  population,  it  must  strike  us,  was 
greatly  higher,  relatively  to  their  size,  than  in  any  other  part 
of  England ;  and  the  multitude  of  small  manors  and  of  parish 
churches,  which  still  continue,  bespeaks  this  progress.  The 
socmen,  as  well  as  the  Uberi  homines j  in  whose  condition 
there  may  have  been  little  difference,  except  in  Lincolnshire, 
where  we  have  seen  that,  for  whatever  cause,  those  denomi- 
nated socmen  were  little,  if  at  all,  better  than  the  villanij 
were  all  commended  ;  they  had  all  some  lord,  though  bearing 
to  him  a  relation  neither  of  fief  nor  of  villenage ;  they  could  in 
general,  though  with  some  exceptions,  alienate  their  lands  at 
pleasure ;  it  has  been  thought  that  they  might  pay  some  smaU 
rent  in  acknowledgment  of  commendation  ;  but  the  one  class 
undoubtedly,  and  probably  the  other,  were  freeholders  in 
every  legal  sense  of  the  word,  holding  by  that  ancient  and 
respectable  tenure,  free  and  common  socage,  or  in  a  man- 
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ner  at  least  analogous  to  it.  Thodgh  socmen  are  chiefly 
mentioned  in  the  Danelage,  other  obscure  denominations  of 
occupiers  occur  in  Wessex  and  Mercia»  which  seem  to  have 
denoted  a  similar  class.  But  the  style  of  Domesday  is  so 
concise,  and  so  far  from  uniform,  that  we  are  verj  liable  to 
be  deceived  in  our  conjectural  inferences  from  it. 

It  may  be  remarked  here  that  many  of  our  modem  writera 
draw  too  unfavorable  a  picture  of  the  condition  of  the  Anglo- 
Saxon  ceorL     Few  indeed  fall  into  the  capital  mistake  of 
Mr.  Sharon  Turner,  by  speaking  of  him  as  legally  in  servi- 
tude, like  the  villein  of  Bracton's  age.     But  we  often  find  a 
tendency  to  consider  him  as  in  a  very  uncomfortable  condi- 
tion, little  caring  ^  to  what  lion's  paw  be  might  fall,"  as  Bo- 
lingbroke  said  in  1745,  and  treated  by  his  k)rd  as  a  miserable 
dependant.     Half  a  century  since,  in  the  days  of  Sir  William 
Jones,  Granville  Sharp,  and  Major  Cartwright,  the  Anglo- 
Saxon  constitution  was  buUt  on  universal  suffrage;   every 
man  in  his  tything  a  partaker  of  sovereignty,  and  sending 
from  his  rood  of  land  an  annual  representative  to  the  wite- 
nagemot.     Such  a  theory  could  not  stand  the  first  glimmerings 
of  historical  knowledge  in  a  mind  tolerably  sound.     But  while 
we  absolutely  deny  political  privileges  of  this  kind  to  the 
ceorl,  we  need  not  assert  his  life  to  have  been  miserable. 
He  bad  very  definite  legal  rights,  and  acknowledged  capac- 
ities of  acquiring  more ;  that  he  was  sometimes  exposed  to 
oppression  is  probable  enough ;  but,  in  reality,  the  records  of 
all  kinds  that  have  descended  to  us  do  not  speak  in  such 
strong  language  of  this  as  we  may  read  in  those  of  the  conti- 
nent   We  have  no  insurrection  of  the  ceorls,  no  outrages  by 
themselves,  no  atrocious  punishment  by  their  masters,  as  in 
Normandy.     Perhaps  we  are  a  little  too  much  struck  by 
their  obligation  to  reside  on  the  lands  which  they  cultivated ; 
^e  term  aseriptus   gleba  denotes,  in  our  apprehension,  an 
ignoble  servituae.     It  is,  of  course,  inconsistent  with  our  mod- 
em equality  of  rights  ;  buV  we  are  to  remember  that  he  who 
deserted  his  land,  and  consequently  his  lord,  did  so  in  order 
to  become  a  thief.     HMordles  men,  of  whom  we  read  so 
much,  were  invariably  of  this  character.     What  else,  indeed, 
could  he  become  ?     Children  have  an  idle  play,  to  count  but- 
tons, and  say,  —  Grentleman,  apothecary,  ploughman,  thief. 
Now  this,  if  we  consider  the  second  as  representative  of  bur- 
gesses in  towns,  is  actually  a  distributive  enumeration,  setting 
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aside  the  clergy  of  the 'Anglo-Saxon  population;  a  fhane,  a 
burgess,  a  ceorl,  a  hlafordles  man;  that  is,  a  man  without 
land^  lord,  or  law,  who  lived  upon  what  he  could  take.  For 
the  sake  of  protecting  the  honest  oeorl  from  such  men,  as  well 
as  of  protecting  the  lord  in  what,  if  property  be  regarded  at 
all,  must  be  protected,  his  rights  to  services  legally  due,  it  was 
necessary  to  restrain  the  cultivator  from  quitting  his  land. 
Exceptions  to  this  might  occur,  as  we  find  among  the  Uberi 
homines  and  others  in  Domesday ;  but  it  was  the  general  mle. 
We  might  also  ask  whether  a  lessee  for  years  at  present  is 
not'  in  one  sense  cucriptus  gleha  ?  It  is  true  that  he  may  go 
wherever  he  will,  and,  if  he  continue  to  pay  his  rent  and  per- 
form his  covenants,  no  more  can  be  said.  But  if  he  does 
not  this,  the  law  will  follow  his  person,  and,  though  it  can- 
not force  him  to  return,  will  make  it  by  no  means  his  inter- 
est to  desert  the  premises.  Such  remedies  as  the  law  now 
furnishes  were  not  in  the  power  of  the  Saxon  landlord ;  but 
all  that  any  lord  could  desire  was  to  have  the  services  per- 
formed, or  to  receive  a  compensation  for  them. 

Note  IV.    Page  71. 

Those  who  treat  this  opinion  as  chimerical,  and  seem 
to  suppose  that  a  very  large  portion  of  the  people  of  Eng- 
land, during  the  Anglo-Saxon  period,  must  have  been  of 
British  descent,  do  not,  I  think,  sufficiently  consider — first, 
the  exterminating  character  of  barbarous  warfare,  not  here 
confined,  as  in  Gaul,  to  a  single  and  easy  conquest,  but  pro- 
tracted for  two  centuries  with  the  most  obstinate  resistance  of 
the  natives ;  secondly,  the  facilities  which  the  possessions  of 
the  Welsh  and  Cumbrian  Britons  gave  to  their  countiymen 
for  retreat;  and  thirdly,  the  natund  increase  of  population 
among  the  Saxons,  especially  when  settled  in  a  country 
already  reduced  into  a  state  of  culture.  Nor  can  the  succes- 
sive migrations  from  Germany  and  Norway  be  shown  to  have 
been  insignificant.  Nothing  can  be  scantier  than  our  histori- 
cal materials  for  the  fifth  and  sixth  centuries.  We  cannot 
ilso  but  observe  that  the  silence  of  the  Anglo-Saxon  records,  at 
A  later  time,  as  to  Welsh  inhabitants,  except  in  a  few  passages, 
affords  a  presumption  that  they  were  not  very  considerable. 
Yet  these  passages,  three  or  four  in  number  (I  do  not  include 
those  which  obviously  relate  to  the  independent  Welsh,  whether 
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Gambrian  or  Cumbrian),  repel  the  hypothesis  that  thej  may 
haye  been  whoUj  overlooked  and  confounded  with  the  ceorla. 
Their  composition  was  less  than  that  of  the  ceorl  in  Wessex 
and  Northumbria;  would  not  this  have  been  mentioned  in 
Kent  if  they  had  been  found  there  ? 

It  is  by  no  means  unimportant  in  this  question  that  we  find 
no  mention  of  bishops  or  churches  remaining  in  the  parts  of 
England  occupied  by  the  Saxons*  before  their  conversion.  If 
a  large  part  of  the  population  was  British,  though  in  sub- 
jection, what  religion  did  they  profess?  If  it  is  said  that 
the  worshippers  of  Thor  persecuted  the  Christian  priesthood, 
why  have  we  no  records  of  it  in  ha^ology.**  Is  it  con- 
ceivable that  all  alike,  priests  and  people,  of  that  ancient 
churchy  pusillanimously  relinquished  their  faith  ?  Sir  F.  Pal- 
grave  indeed  meets  this  difficulty  by  supposing  that  the  doc- 
trines of  Christianity  were  never  cordially  embraced  by  the 
British  tribes,  nor  had  become  the  national  religion.  (Engl. 
Commonwealth,  i.  154.)  Perhaps  this  was  in  some  measure 
the  case,  though  it  must  be  received  with  much  limitation : 
f(ff  the  retention  of  heathen  superstitions  was  not  incompati- 
ble in  that  age  with  a  cordial  faith ;  but  it  will  not  account 
for  the  disappearance  of  the  original  clergy  in  the  English 
kingdoms.  Their  persecution,  which  I  do  not  deny,  though 
we  have  no  evidence  of  it,  would  be  part  of  the  exterminat- 
ing system;  they  fled  before  it  into  the  safe  quarters  of 
Wales.  And  to  obtain  the  free  exercise  of  their  religion  waa 
probably  an  additional  motive  with  the  nation  to  seek  liberty 
where  it  was  to  be/ound. 

It  must  have  struck  every  one  who  has  looked  into  Domes- 
day Book  that  we  find  for  the  most  part  the  same  manors, 
the  same  parishes,  and  known  by  the  same  names,  as  in  the 
present  age.  England  had  been  as  completely  appropriated 
by  Anglo-Saxon  thanes  as  it  was  by  the  Normans  who  sup- 
planted them.  This,  indeed,  only  carries  us  back  to  the 
eleventh  century.  But  in  all  charters  with  which  the  excel- 
lent Codex  Diplomaticus  supplies  us  we  find  the  boundaries 
aligned ;  and  these,  if  they  do  not  establish  the  identity  of 
manors  as  well  as  Domesday  Book,  give  us  at  least  a  great 
number  of  local  names,  which  subsist,  of  course  with  the 
usual  changes  of  language,  to  this  day.  If  British  names 
of  places  occur,  it  is  rarely,  and  in  the  border  counties,  or  in 
Oomwall.    No  one  travelling  through  England  would  dis- 
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:r  that  any  people  had  ever  iDhahited  it  before  the  Saxons, 
I  so  far  as  the  mighty  Rome  has  lefl  traces  of  her  empire 
itae  enduring  wall?,  and  a  few  names  that  betray  the  colo- 

city,  the  Londinium,  the  Camalodunum,  the  Lindmn. 
1  these  names  show  that  the  Saxons  did  not  syatematicnlly 
ivate,  but  ofW  letl  the  appellations  of  places  where  they 
d  them  given.     Their  own  favorite  terminations  were  ton 

bg;  both  words  denoting  a  village  or  township,  like  viSt 
'rench.*     In  each  of  these  there  gradually  ro«<e  a  chortti, 

the  ecclesiastical  division  for  the  most  part  corresponds 
IB  civil ;  though  to  this,  as  is  well  known,  there  are  fre* 
it  exceptions.  The  central  point  of  every  township  or 
OF  was  its  lord,  the  thane  to  whose  court  the  socagers  and 
Is  did  service ;  we  may  believe  this  to  have  been  bo  from 
lays  of  the  Heptaxchy,  as  it  was  in  those  of  the  Confessor, 
he  servi  enumerated  in  Domesday  Book  are  above  25,000, 
early  one  eleventh  part  of  the  whole.  These  seem  gen- 
ly  to  have  been  domestic  slaves,  and  partly  employed  in 
ing  the  lord's  cattle  or  swine,  as  Gurth,  whom  we  all  re- 
iber,  the  *«  *fqp/34c  of  the  thane  Cedric,  in  Ivanhoe. 
y  are  never  mentioned  as  occupiers  of  land,  and  have 
ling  to  do  with  the  villeina  of  later  times.  A  genuine 
on,  as  I  have  said,  could  only  become  a  slave  by  his  own 
is  forefather's  default,  in  not  paying  a  weregild,  or  mme 
1  offence ;  and  of  these  there  mi^t  have  been  many. 

few  slaves  whose  names  Mr.  Turner  has  collected  from 
kes  and  other  authorities  appear  to  he  all  Anglo-Saxon. 
it  of  Anglo-Saxons,  vol.  iii.  p.  92.)  Several  others  aro 
tioaed  in  charters  quoted  by  Mr.  Wright  in  the  SOlh  vol- 

of  the  "Archsiologia,"  p.  220.  But  the  higher  proportion 
:h  tervi  bore  to  vi&mi  and  bordarii,  that  is,  free  ceorls,  in 
western  counties,  those  in  Gloucestershire  being  almost 
third,  may  naturally  induce  us  to  suspect  that  many  were 


naiuUdkiidbatindeJby     tba    ;tiQf>orUr 
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srd  lowM,  Til.,  1  liTKs  coIIhUoq  ot  t>b1y  \mi>  ut  to  tha  cnrnliulaii,  that  en- 

Idsk;  of,  llkt  tbt  Bcottiih  Uwn,  clmnnH  mra  u  much  (bTond  bj  tha 

■  BiUtarr  bnn-faoiiH.    It  la  ntf  Angl»3*n>iu  »  Uhj  w«n  naUti  br 

tibia  ttwl  the  Isrgait  praparl^Da  tbJr  Oarmui  bnthian  beyond  (ha  ■>." 

I  Damaa  of  fXmcm  unong  Cha  Auglo>  PnBica  la  Kamblt'I  Codei  DlplOB.  ml 

•  ihoaM  luTt  baaa  fomwd  Alb  iU.  p-  xnU. 
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of  British  origin ;  and  these  might  he  sometimes  in  prsedial 
servitude.  All  inference,  however,  from  the  sentence  in 
Domesdaj,  as  to  the  particular  state  of  the  enumerated 
inhabitants,  must  be  oonjecturallj  proposed. 

Note  V.    Page  73. 

The  constituent  parts  of  the  witenagemot  cannot  be  cer- 
tainly determined,  though  few  parts  of  the  Anglo-Saxon 
polity  are  more  important.  A  modem  "writer  espouses  the 
more  popular  theory.  "  There  is  no  reason  extant  for  doubt- 
ing that  every  thane  had  the  right  of  appearing  and  voting 
in  the  witenagemot,  not  only  of  his  shire,  but  of  the  whole 
kingdom,  without  however  being  bound  to  personal  attend- 
ance, the  absent  being  considered  as  tacitly  assenting  to  the 
resolutions  of  those  present."  (Lappenberg,  Hist,  of  Eng- 
land, vol.  ii.  p.  317.)  Palgrave  on  the  other  hand,  adheres 
to  the  testimony  of  the  Historia  Eliensis,  that  forty  hydes  of 
land  were  a  necessary  qualification ;  which  of  course  would 
have  excluded  all  but  very  wealthy  thanes.  He  observes, 
and  I  believe  with  much  justice,  that  "  proceres  terras  "  is  a 
common  designation  of  those  who  composed  a  curia  regit 
synonymous,  as  he  conceives,  with  the  witenagemot,  Mr. 
Thorpe  ingeniously  conjectures  that  "  inter  proceres  terne 
eDomerari"  was  to  have  the  rank  of  an  earl;  on  the  ground 
that  five  hydes  of  land  was  a  qualification  for  a  common 
thane,  whose  heriot,  by  the  laws  of  Canute,  was  to  that  of  an 
earl  as  one  to  eight  (Ancient  Laws  of  Anglo-Saxons,  p.  81.) 
Mr.  Spence  supposes  the  rank  annexed  to  forty  hydes  to  have 
been  that  of  king's  thane.  (Inquiry  into  Laws  of  Europe, 
p.  311.)  But  they  were  too  numerous  for  so  high  a  qualifi- 
eation. 

Mr.  Thorpe  explains  the  word  witenagemot  thus :  —  "  The 
rapreme  council  of  the  nation,  or  meeting  of  the  witan. 
This  assembly  was  summoned  by  the  king ;  and  its  members, 
besides  the  archbishop  or  archbishops,  were  the  bishops, 
aldennen,  duces,  eorls,  thanes,  abbots,  priests,  and  even 
deacons.  In  this  assembly,  laws,  both  secular  and  ecclesias- 
tical, were  promulgated  and  repealed ;  and  charters  of  grants 
made  by  the  king  confirmed  and  ratified.  Whether  this 
assembly  met  by  royal  summons,  or  by  usage  at  stated 
^riods,  is  a  point  of  doubt."     (Glossary  to  Ancient  Laws.) 

TOL.H.  — M.  ll 
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This  is  not  remarkably  explicit :  aldermen  are  distingaished 
from  earls,  and  duces,  an  equivocal  word,  from  both  ;^  and 
the  important  difficulty  is  slurred  over  bj  a  general  descrip- 
tion, thanes.     But  what  thanes  ?  remains  to  be  inquired. 

The  charters  of  all  Anglo-Saxon  sovereigns  are  attested, 
not  only  by  bishops  and  abbots,  but  by  laymen,  described,  if 
by  any  Saxon  appellation,  as  aldermen,  or  as  thanes.  Their 
number  is  not  very  considerable ;  and  some  appear  hence  to 
have  inferred  that  only  the  superior  or  royal  thanes  were 
present  in  the  witeihagemot  But,  as  the  signatures  of  the 
whole  body  could  not  be  required  to  attest  a  charter,  this  is 
fer  too  precarious  an  inference.  Few,  however,  probably, 
are  found  to  believe  that  the  lower  thanes  flocked  to  the 
national  council,  whatever  their  rights  may  have  been ;  and 
if  we  have  no  sufficient  proof  that  any  such  privileges  bad 
been  recognized  in  law  or  exercised  in  fact,  if  we  are  rather 
led  to  consider  the  sithcundman,  or  sixhynder,  as  dependent 
merely  on  his  lord,  in  something  very  analogous  to  a  feudal 
relation,  we  may  reasonably  doubt  the  strong  position  which 
Lappenberg,  though  following  so  many  of  our  own  antiqua- 
ries, has  laid  down.  Probably  the  traditions  of  the  Teutonic 
democracy  led  to  the  insertion  of  the  assent  of  the  people  in 
some  of  the  Anglo-Saxon  laws.  But  it  is  done  in  such  a 
manner  as  to  produce  a  suspicion  that  no  substantial  share  in 
legislation  had  been  reserved  to  them.  Thus,  in  the  pre- 
amble of  the  laws  of  Withroed,  about  696,  we  read.  **  The 
great  men  decreed,  with  the  suffrages  of  all,  these  dooms.** 
Ina's  laws  are  enacted  ^  with  all  my  ealdormen,  and  the  most 
distinguished  witan  of  my  people."  Alfred  has  consulted 
his  ^^  witan.'*  And  this  is  the  uniform  word  in  all  later  laws 
in  Anglo-Saxon.  Canute's,  in  Latin,  run  —  ^  Cum  oonailio 
primariorum  meorum."  We  have  not  a  hint  of  any  numer- 
ous or  popular  body  in  the  Anglo-Saxon  code. 

Sir  F.  Falgrave  (i.  637)  supposes  that  the  laws  enacted  in 
the  witenagemot  were  not  valid  till  accepted  by  the  legisla- 

1  Dux  appears  to  be  soiiMtioMS  used    the  Aoglo-Saxoni,  was,  as   It  Implies, 
in  the  saMcriptlon  of  charters  for  tkane^    RlTen  ongfnally  to  the  kader  of  an  anny ; 
"     "         "  ~  bo "  '     ' 


commonly  for  alderman.    Thane  but  in  the  latter  dajf  of  the  monarohy  Ife 

la  generaUj,  in  Latin,  minister.    Codex  seems  to  have  become  hereditary  in  tlw 

Diplomat,  passim.    Some  haTe  snppoeed  IkmiUes  of  thoee  on  whom  ttie  gov«riv> 

tbit  to  slsnity,  at  least  occasionally,  a  ment  of  the  proTinces  formed  ont  of  tbm 

ewnliar  dignity,  called,  in  Anglo-Saxon,  kingdoms  or  the    Heptarchy  were   b«* 

eretoch  (henog,    Oerm.).    This   word  stowed,  and  was  sometlmea  nsed'^ynony 

frequently  occurs  in   the    later  period,  moosly  with   those  of  ealdorman   wad 

Mr.  Thorpe  s^ys,— -'This  title,  among  eor^."    Olossaiy,  toc.  HereU^. 


L 
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tores  of  the  different  kingdoms.     This  seems  a  paradox, 

though  supported  with  his  nsual  learning  and  ingenuity.    He 

admits  that  Edgar  ^  speaks  in  the  tone  of  pren^atLve}  and 

(Greets  his  statntes  to  be  observ^ed  and  transmitted  by  wri{  to 

the  aldermen  of  the  other  subordinate  states."     (p.  638.) 

But  I  must  say  that  this  is  not  very  exact.     The  words  in 

Thorpe's    translation    are,  —  ''And  let  many  writings    be 

written  concerning  these  things,  and  sent  both  to  JBlfere, 

alderman,  and  to  jdBthelwine,  alderman,  and  let  them  [send] 

in  every  direction,  that  this  ordinance  be  known  to  the  poor 

and  rich.''     (p.  118.)     «  And  yet,"  Sir  F.  P.  proceeds,  "  in 

defiance  of  this  positive  injunction,  the  laws  of  Edgar  were 

not  accepted  in  Merda  till  the  reign  of  Canute  the  Dane." 

For  this,  however,  he  dtes  no  authority,  and  I  do  not  find  it 

in  the  Anglo-Saxon  laws.     Edgar  says,  — ''And  I  will  that 

secular  rights  stand  among  the  Danes  with  as  good  laws  as 

they  best  may  choose.    But  with  the  English,  let  that  stand 

which  I  and  my  witan  have  added  to  the  dooms  of  my  fore* 

fethers,  for  the  behoof  of  all  the  people.     Let  this  ordinance, 

nevertheless,  be  common  to  all  the  people,  whether  English, 

Danes,  or  Britons,  on  every  side  of  my  dominion."    (Thorpe*8 

Andent  Laws,  p.  116.)     But  what  does  this  prove  as  to 

Merda  f    The  inference  is,  that  Edgar,  when  he  thought 

any  par^ular  statute  necessary  for  the  public  weal,  enforced 

it  on  all  his  subjects,  but  did  not  generally  meddle  with  the 

Danish  usages. 

"The  laws  of  the  glorious  Athelstan  had  no  effect  in 

Kent,  the  dependent  appanage  of  his  crown,  until  sanctioned 

by  the  witan  of  the  shire."    It  is  certainly  true  that  we  find 

a  letter  addressed  to  the  king  in  the  name  of  "  episcopi  tni 

de  Eanda,  et  onmes  Cantescyre  thaini,  comites  et  viUani," 

thanking  him  "  quod  nobis  de  pace  nostra  prsedpere  voluisti 

el  de  commodo  nostro  quierere  et.consulere,  quia  magnum 

inde  nobis  est  opus  divitibus  et  pauperibus."     But  the  whole 

tenoi  of  this  letter,  which  relates  to  the  laws  enacted  at  the 

witenagemot,  or  "grand  synod"   of  Greatanlea  (supposed 

near  Andover),  though  it  expresses  approbation  of  those 

laws,  and  repeats  some  of  them  with  slight  variations,  does 

not,  in  my  judgment,  amount  to  a  distinct  enactment  of 

Item ;  and  the  final  words  are  not  very  legislative.     "  Pre- 

CBmiir,  Domine,  misericordiam  tuam,  si  in  hoc  scripto  altera- 

♦wm  efitd  vel  nimis   vel    minus,   ut  hoc  emendari    jubeas 
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secundum  velle  tuum.  Et  nos  devote  parati  sumus  ad  omnia 
quffi  nobis  prsecipere  veils  quss  unquam  aliquatenus  implere 
valeamus."  (p.  91.) 

It  is,  moreover,  an  objection  to  considering  this  as  a  formal 
enactment  bj  the  witan  of  the  shire,  that  it  runs  in  the 
names  of  ^  thaini,  comites  et  villani."  Can  it  be  maintained 
that  the  ceorls  ever  formed  an  integrant  element  of  the 
legislature  in  the  kingdom  of  Kent?  It  may  be  alleged 
that  their  name  was  inserted,  though  thej  had  not  been 
formally  consenting  parties,  as  we  find  in  some  parliamentarj 
grants  of  money  much  later.  But  this  would  be  an  arbitrary 
conjecture,  and  the  terms  "omnes  thaini,"  &c.,  are  very 
large.  By  comites  we  are  to  understand,  not  earls,  who  in 
that  age  would  not  have  been  spoken  of  distinctly  from 
thanes,  at  least  in^the  plural  number,  nor  postponed  to  them, 
but  thanes  of  the  second  order,  sithcundmen,  sixhynder. 
Alfred  translates  '* comes"  by  "gesith,"  and  the  meaning 
is  nearly  the  same. 

In  the  next  year  we  have  a  very  peremptory  declaratioii 
of  the  exclusive  rights  of  the  king  and  his  witan.  ^  Athel- 
Btan,  king,  makes  known  that  I  have  leaiTied  that  our  <  frith ' 
(peace)  is  worse  kept  than  is  pleasing  to  me,  or  as  at  Great- 
anlea  was  ordained,  and  my  witan  say  that  I  have  too  long 
borne  with  it.  Now,  I  have  decreed,  with  the  witan  who 
were  with  me  at  Exeter  at  midwinter,  tliat  they  [the  frith- 
breakers]  shall  all  be  ready,  themselves  and  with  wives  and 
property,  and  with  all  things,  to  go  whither  I  will  (unless 
from  thenceforth  they  shall  desist),  on  this  condition,  that 
they  never  come  again  to  the  country.  And  if  they  shall 
ever  again  be  found  in  the  country,  that  they  be  as  guilty  ap 
he  who  may  be  taken  with  stolen  goods  (handhabbende)." 

Sir  Francis  Palgrave,  a  strenuous  advocate  for  the  antiq- 
uity of  municipal  privileges,  contends  for  aldermen,  elected 
by  the  people  in  boroughs,  sitting  and  assenting  among  the 
king's  witan.  (Edinb.  Rev.  xxvi.  26.)  "  Their  seats  in  the 
witenagemot  were  connected  as  inseparably  with  their  office 
as  their  duties  in  the  folkmote.  Nor  is  there  any  reason  for 
denying  to  the  aldermen  of  the  boroughs  the  rights  and  rank 
possessed  by  the  aldermen  of  the  hundreds ;  and  tliey,  in  all 
cases,  were  equally  elected  by  the  commons."  The  passage 
is  worthy  of  consideration,  like  everything  which  comes  from 
this  ingenious  and  deeply  read  author.     But  we* must  be 
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staggered  bj  the  absence  of  all  proof,  and  particalarly  by 
the  fiict  that  we  do  not  find  aldermen  of  towns',  so  described, 
among  the  witnesses  of  any  royal  charter.  Yet  it  is  possible 
that  such  a  privilege  was  confined  to  the  superior  thanes, 
which  weakens  the  inference.  We  cannot  pretend*  T  think, 
to  deny,  in  so  obscure  an  inquiry,  that  some  eminent  inhabi- 
tants (I  would  here  avoid  the  ambiguous  word  citizens)  of 
London,  or  even  other  cities,  might  occasionally  be  present 
in  the  witenagemot.  But  were  not  these,  as  we  may  confi- 
dently assume,  of  the  rank  of  thane  ?  The  position  in  my 
text  is,  that  ceorls  or  inferior  freemen  had  no  share  in  the 
deliberations  of  that  assembly.  Nor  would  these  aldermen, 
if  actually  present,  have  been  chosen  by  the  court-leet  for 
that  special  purpose,  but  as  regular  magistrates.  ^  Of  this 
great  council,"  Sir  F.  P,  says  in  another  place  (E^inb.  Rev. 
xxxiv.  836),  ^  as  constituted  anterior  to  the  Conquest,  we 
know  little  more  than  the  name.^  The  greater  room,  conse- 
quently, for  hypothesis.  In  a  later  work,  as  has  been  seen 
s^ve,  Sir  F.  P.  adopts  the  notion  that  forty  hydes  of  land 
irere  the  necessary  qualification  for  a  seat  in  the  witenage- 
mot This  is  almost  inevitably  inconsistent  with  the  presence, 
as  by  right,  of  aldermen  elected  by  boroughs.  We  must 
eondude,  therefore,  that  he  has  abandoned  that  hypothesis. 
Neither  of  the  two  is  satisfactory  to  my  judgment. 

Note  VL    Page  75. 

The  hundred-court,  and  indeed  the  hundred  itself,  do  not 
appear  in  our  Anglo-Saxon  code  before  the  reign  of  Edgar, 
whose  regulations  concerning  the   former  are  rather  full. 
Bat  we  should  be  too  hasty  in  concluding  that  it  was  then 
first  established.     Nothing  in  the  language  of  those  laws  im- 
plies it    A  theory  has  been  developed  in  a  very  brilliant  and 
learned  article  of  the  Edinburgh  Review  for  1822  (xxxvi. 
237),  justly  ascribed  to  Sir  F.  Palgrave,  which  deduces  the 
hundred  from  the  hcerad  of  the  Scandinavian  kingdoms,  the 
integral  unit  of  the  Scandinavian  commonwealths.     **The 
Gothic  commonwealth  is  not  an  unit  of  which  the  smaller  bod- 
ies politic  are  fractions.    They  are  the  units,  and  the  com- 
monwealth is  the  multiple.     Every  Grothic  monarchy  is  in 
ihe  nature  of  a  confederation.     It  is  composed  of  towns,  town- 
^ps,  shires,  bailiwicks,  burghs,  earldoms,  dukedoms,  all  in  a 
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oertaia  degree  strangers  to  each  other,  and  separated  in  juris- 
diction.   Their  magistrates,  therefore,  in  theory  at  least,  ou^ 

not  to  emanate  from  the  sovereign The  strength 

of  the  state  ascends  from  region  to  region.  The  represent- 
ative  form  of  government,  adopted  by  no  nation  but  the  Gothie 
tribes,  and  originally  common  to  them  all,  necessarily  resulted 
from  this  federative  system,  in  which  the  sovereign  was  oom- 
pelled  to  treat  the  component  members  as  possessing  a  several 
authority." 

The  hundred  was  as  much,  according  to  Palgrave,  the  or- 
ganic germ  of  the  Anglo-Saxon  commonwealth,  as  the  hserad 
was  of  the  Scandinavian.  Thus,  the  leet,  held  every  month, 
and  composed  of  the  tythingmen  or  head-boroughs,  represent- 
ing the  inhabitants,  were  both  the  inquest  and  the  jury,  pos- 
sessing jurisdiction,  as  he  conceives,  in  all  cases  civil,  criminal^ 
and  ecclesiastical,  though  this  was  restrained  after  the  Con- 
quest. William  forbade  the  bishop  or  archdeacon  to  sit  there ; 
and  by  the  17th  section  of  Magna  Charta  no  pleas  of  the 
crown  could  be  held  before  the  sheriff,  the  constable,  the  coro- 
ner, or  other  bailiff  (inferior  officer)  of  the  crown.  Tliis  was 
intended  to  secure  for  the  prisoner,  on  charges  of  felony,  a 
trial  before  the  king's  justices  on  their  circuits ;  and,  firom 
this  time,  if  not  earlier,  the  hundred-court  was  reduced  to  in* 
significance.  That,  indeed,  of  the  county,  retaining  its  civil 
jurisdiction,  as  it  still  does  in  name,  continued  longer  in  force. 
In  the  reign  of  Henry  I.,  or  when  the  customal  (as  Sir  F. 
Palgrave  denominates  what  are  usually  called  his  laws)  waff 
compiled  (which  in  fact  was  a  very  little  later),  all  of  the 
highest  rank  were  bound  to  attend  at  it  And  though  the 
extended  jurisdiction  of  the  curia  regis  soon  cramped  its 
energy,  we  are  justified  in  saying  that  the  proceedings  before 
the  justices  of  assize  were  nearly  the  same  in  effect  as  thoee 
before  the  shiremote.  The  same  suitors  were  called  to  attend, 
and  the  same  duties  were  performed  by  them,  though  under 
different  presidents.  The  grand  jury,  it  may  be  remarked^ 
still  corresponds,  in  a  considerable  degree,  to  the  higher  clasa 
of  landholders  bound  to  attendance  in  the  county-court  of  the 
Saxon  and  Norman  periods. 

I  must  request  the  reader  to  tarn,  if  he  is  not  already  ac- 
quainted with  it,  to  this  original  disquisition  in  the  Edinburgh 
Beyiew.  The  analogies  between  the  Scandinavian  and 
Anglo-Saxon  institutions  are  too  striking  to  be  disregarded* 
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though  some  conclnsions  maj  have  been  drawn  from  liiein  to 
whicd^  we  cannot  thoroughlj  agree.     If  it  is  alleged  that  we 
do  not  find  in  the  ancient  customs  of  Germanj  that  peculiar 
scale  of  societj  which  ascends  from  the  hundred,  as  a  monad 
of  self-goyernment,  to  the  collective  unity  of  a  royal  common* 
wealth,  it  may  be  replied  that  we  trace  the  essential  principle 
in  ihe^pagus,  or  gaUy  of  Tacitus,  though  perhaps  there  might 
be  nothing  numerical  in  that  territorial  direction ;  that  we 
have,  in  &ct,  the  centenary  distribution  under  peculiar  magis- 
trates  in  the  old  continental  laws  and  other  documents ;  and 
that  a  large  proportion  of  the  inhabitants  of  England,  ulti- 
mately coalescing  with  the  rest,  so  far  at  least  as  to  acknowl- 
edge a  common  sovereign,  came  from  the  very  birthplace  of 
Scandinavian  institutions.    In  the  Danelage  we  might  expect 
more  traces  of  a  northern  policy  than  in  the  south  and  west ; 
and  perhaps  they  may  be  found.^    Yet  we  are  not  to  disre- 
gard the  effect  of  countervailing  agencies,  or  the  evidence  of 
our  own  records,  which  attest,  as  I  must  think,  a  far  greater 
unity  of  power,  and  a  more  paramount  authority  in  the  crown, 
throughout  the  period  which  we  denominate  Anglo-Saxon, 
than,  according  to  the  scheme  of  a  Scandinavian  common- 
wealth sketched  in  the  Edinburgh  Review,  could  be  attributed 
to  that  very  ancient  and  rude  state  of  society.     And  there  is 
a  question  tliat  might  naturally  be  asked,  how  it  happens  that, 
if  Uie  division  by  hundreds  and  the  court  of  the  hundred  were 
parts  so  essential  of  the  Anglo-Saxon  commonwealth  that  all 
its  unity  is  derived  from  them,  we  do  not  find  any  mention  of 
either  in  the  numerous  laws  and  other  documents  which  re- 
main before  the  reign  of  Edgar  in  the  middle  of  the  tenth 
century.    But  I  am  far  from  supposing  that  hundreds  did  not 
exist  in  a  much  earher  period. 

Note  VIE.    Page  78. 

'^The  judicial  functions  of  the  Anglo-Saxon  monarchs 
were  of  a  twofold  nature ;  the  ordinary  authority  which  the 
king  exercised,  like  the  inferior  territorial  judges,  difienng, 
perhaps,  in  degree,  though  the  same  in  kind ;  and  the  pre- 
rogative supremacy,  pervading  all  the  tribunals  of  the  people, 
vid  which  was  to  be  called  into  action  when  they  were  un- 
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able  or  unwilling  to  afford  redress.  The  jurisdiction  which 
he  exercised  over  his  own  thanes  was  similar  to  the  authority 
of  anj  other  hlaford ;  it  resulted  from  the  peculiar  and  im- 
mediate relation  of  the  vassal  to  the  superior.  Offences  com* 
mitted  in  the  fyrd  or  army  were  punished  by  the  king,  in  his 
capacity  of  military  commander  of  the  people.  He  could  con- 
demn the  criminal,  and  decree  the  forfeiture  of  his  proper- 
ty, without  the  intervention  of  any  other  judge  or  tribunal. 
Furthermore,  the  rights  which  the  king  bad  over  all  men, 
though  slightly  differing  in  "  Danelage  "  from  the  prerogative 
which  he  possessed  in  Wessex  and  Mercia,  allowed  him  to 
take  cognizance  of  almost  every  offence  accompanied  by  vio« 
lence  and  rapine  ;  and  amongst  these  "  pleas  of  the  crown  ** 
we  find  the  terms,  so  familiar  to  the  Scottish  lawyer  and  anti- 
quary, of  "  hamsoken  "  and  "  flemen  firth,"  br  the  crimes  of 
invading  the  peaceful  dwelling,  and  harboring  the  outlawed 
fugitive.  (Hise  and  Progress  of  Engl.  Common  wealth,  vol. 
I  p.  282.) 

Edgar  was  renowned  for  his  strict  execution  of  justice. 
•*  Twice  in  every  year,  in  the  winter  and  in  the  spring,  he 
made  the  circuit  of  his  dominions,  protecting  the  lowly,  rigidly 
examining  the  judgments  of  the  powerful  in  each  province, 
and  avenging  all  violations  of  the  law."  (Id.  p.  286.)  He 
infers  from  some  expressions  in  the  history  of  Ramsey  (Giale, 
iii.  441) — "cum  more  assueto  rex  Cnuto  regni  fines  pera- 
graret "  —  that  these  judicial  eyres  continued  to  be  held.  It 
is  not  at  all  improbable  that  such  a  king  as  Canute  would  re- 
vive the  practice  of  Edgar ;  but  it  was  usual  in  all-  the  Teu- 
tonic nations  for  the  king,  once  after  his  accession,  to  make 
the  circuit  of  his  realm.  Proofs  of  this  are  given  by  Grimm, 
p.  237. 

In  this  royal  court  the  sovereign  was  at  least  assisted  by 
his  '*  witan,"  both  ecclesiastic  and  secular.  Their  consent 
was  probably  indispensable ;  but  the  monarchical  element  of 
Anglo-Saxon  polity  had  become  so  vigorous  in  the  tenth 
and  eleventh  centuries,  that  we  can  hardly  apply  the  old  Teu- 
tonic principle  expressed  by  Grimm.  "  All  judicial  power 
was  exercised  by  the  assembly  of  freemen,  under  the  presidence 
of  an  elective  or  hereditaiy  superior."  (Deutsche  Rechts- 
Alterth.  p.  749.)  This  was  the  case  in  the  county-court,  and 
perhaps  had  once  been  so  in  the  court  of  the  king. 

The  analogies  of  the  Anglo-Saxon  monarchy  to  that  of 
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France  daring  the  same  period,  though  not  uniformly  to  be 
traced,  are  yerj  striking.     The  regular  jurisdiction  over  the 
king's  dooLanial  tenants,  that  over  the  vassals  of  the  crown, 
tiukt  which  was  exercised  on  denial  of  justice  bj  the  lower 
tribunals,  meet  us  in  the  two  first  dynasties  of  France,  and  in 
the  early  reigns  of  the  third.     But  they  were  checked  in  that 
ooantry  by  the  feudal  privileges,  or  assumptions  of  privilege, 
which  rendered  many  kings  of  these  three  races  almost  im- 
potent to  maintain  any  authority.    Edgar  and  Canute,  or  even 
less  active  princes,  had  never  to  contend  with  the  feudal  aria* 
tocracy.     They  legislated  for  the  realm;  they  wielded  its 
entire  force ;  they  maintained,  not  always  thoroughly,  but  in 
right  and  endeavor  they  failed  not  to  maintain,  the  public 
peace.     The  scheme  of  the  Anglo-Saxon  commonwealth  was 
better  than  the  feudal;  it  preserved  more  of  the  Teutonic 
character,  it  gave  more  to  the  common  freeman  as  well  as  to 
the  king.     The  love  of  Utopian  romance,  and  the  bias  in 
&Yor  of  a  democratic  origin  for  our  constitution,  have  led  many 
to  overstate  the  freedom  of  tiie  Saxon  commonwealth ;  or 
rather,  perhaps,  to  look  less  for  that  freedom  where  it  is  really 
best  to  be  found,  in  the  administration  of  justice,  than  in  rep- 
resentative councils,  which  authentic  records  do  not  confirm. 
Bat  in  comparison  to  France  or  Italy,  perhaps  to  Germany, 
with  the  exception  of  a  few  districts  which  had  preserved 
their  original   customs,  we  may  reckon  the  Anglo-Saxon 
polity,  at  the  time  when  we  know  most  of  it,  from  Alfred  to 
the  Conquest,  rude  and  defective  as  it  must  certainly  appear 
when  tried  by  the  standard  of  modem  ages,  not  quite  unwor- 
thy of  those  affectionate  recollections  which  long  continued  to 
attach  themselves  to  its  name. 

The  most  important  part,  perhaps,  of  the  jurisdiction  exer- 
cised by  the  Ajiglo-Saxon  kings,  as  by  those  of  France,  was 
ob  defectum  justttiee^  where  redress  could  not  be  obtained  from 
an  inferior  tribunal,  a  case  of  not  unusual  occurrence  in  those 
ages.  It  forms,  as  has  been  shown  in  the  second  chapter,  a 
conspicuous  feature  in  that  feudal  jurisprudence  which  we 
trace  in  the  establishments  of  St.  Louis,  and  in  Beaumanoir. 
Nothing  could  have  a  more  decided  tendency  to  create  and 
strengthen  a  spirit  of  loyalty  towards  the  crown,  a  trust  in  its 
oower  and  paternal  goodness.  "  The  sources  of  ordinary  ju- 
rwdiction,"  says  Sir  F.  Palgrave,  "  however  extensive,  were 
less  important  than  the  powers  assigned  to  the  king  as  the 
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lord  and  leader  of  his  people ;  and  by  which  he  remedied  the 
defects  of  the  legislation  of  the  state,  speaking  when  the  law 
was  silent,  and  adding  new  vigor  to  its  administration.  It 
was  to  the  royal  authority  that  the  suitor  had  recourse  when 
he  could  not  obtain  '  right  at  home,'  though  this  appeal  was 
not  to  be  had  until  he  had  thrice  '  demanded  right '  in  the 
hundred.  If  the  letter  of  the  law  was  grievous  or  burden- 
some, the  alleviation  was  to  be  sought  only  from  the  king.' 
All  these  doctrines  are  to  be  discerned  in  the  practice  of  the 
subsequent  ages  ;  in  this  place  it  is  only  necessary  to  remark 
that  the  principle  of  law  which  denied  the  king's  help  in  dvil 
suits,  until  an  endeavor  had  first  been  made  to  obtain  redress 
in  the  inferior  courts,  became  the  leading  allegation  in  the 
'  Writ  of  Right  Close ; '  this  prerogative  process  being  found* 
ed  upon  the  default  of  the  lord's  court,  and  issued  lest  the 
king  should  hear  any  more  complsdnts  of  want  of  justice. 
And  the  alleviation  of  ^  the  heavy  law '  is  the  primary  source 
of  the  authority  delegated  by  the  king  to  his  council,  and  af- 
terwards assumed  by  his  chancery  and  chancellor,  and  from 
whence  our  courts  of  equity  are  derived. "  (Rise  and  Prog* 
ress  of  English  Cominonwealth,  vol.  i.  p.  203.)  I  hesitate 
about  this  last  positio(l ;  the  '^  heavy  law  "  seems  to  have  been 
the  legal  fine  or  peuiUty  for  an  offence.  (Leges  Edgar,  obi 
supra,)  ' 

That  there  was  a  select  council  of  the  Anglo-Saxon  kings, 
distinct  from  the  witenagemot,  and  in  constant  attendance 
upon  them,  notwithstanding  the  opinion  of  Madox  and  of 
Allen  (Edinb.  Rev.  xxxv.  8),  appears  to  be  indubitable. 
^'  From  the  numerous  charters  granted  by  the  kings  to  the 
church,  and  to  their  vassals,  which  are  dated  from  the  differ- 
ent royal  vilb  or  manors  wherein  they  resided  in  their  prog- 
resses through  their  dominions,  it  would  appear  that  there 
were  always  a  certain  number  of  the  optimates  in  attendance 
on  the  king,  or  ready  to  obey  his  summons,  to  act  as  his 
council  when  circumstances  required  it.  This  may  have  been, 
what  ailerwards  appears  as  the  select  council."  (Spence's 
Equitable  Jurisdict.  p.  72.)  The  charters  published  by  Mr. 
Kembler  in  the  Codex  Ajig.-Sax.  Diplomaticus  are  attested 
by  those  whom  we  may  suppose  to  have  been  the  members 
of  this  council,  with  the  exception  of  some,  which,  by  the 

1  Sdfar  n.  8 ;  Canate  H.  16;  Ethelred,  17. 
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number  of  witnesses  and  the  importance  of  the  matter,  were 
probablj  granted  in  the  witenagemot 

The  jurisdiction  of  the  king  is  illustrated  by  the  laws  of' 
Edgar.  ^  Now  this  is  the  seci^ar  oixlinance  which  I  will  that 
it  be  held.  This  then  is  just  what  I  will ;  that  everj  man  be 
worthy  of  folk-right,  as  well  poor  as  rich ;  and  that  righteous 
dooms  be  judged  to  him ;  and  let  there  be  that  remission  in 
ibe  '  hot '  as  may  be  becoming  before  God  and  tolerable  before 
the  world.  And  let  no  man  apply  to  the  king  in  any  suit, 
nnless  he  at  home  may  not  be  worthy  of  law,  or  cannot  ob» 
tain  law.  If  the  law  be  too  heavy,  let  him  seek  a  mitigation 
of  it  from  the  king ;  and  for  any  hotworthy  crime  let  no  man 
forfeit  more  than  his  '  wer.' "  (Thorpe's  Ancient  Laws,  p. 
112.)  Boi  is  explained  in  the  glossary,  "amends,  atone- 
ment, compensation,  indemnification." 

This  law  seems  not  to  include  appeals  of  false  judgment, 
in  the  feudal  phrase.  But  they  natuitdly  come  withm  the  spir* 
it  oi  the  provision ;  and  "  injustum  judicium  "  is  named  in  Le- 
ges Henr.  Primi,  c  10,  among  the  exclusive  pleas  of  the 
crown.  It  does  not  seem  clear  to  me,  as  Palgrave  assumes, 
that  the  disputes  of  royal  thanes  with  each  other  came  be- 
fore the  king's  court  Is  there  any  ground  for  supposing 
that  they  were  exempt  &om  the  jurisdiction  of  the  county- 
court?  Doubtless,  when  powerful  men' were  at  enmity,  no 
petty  court  could  effectively  determine  their  quarrel,  or  pre- 
vent them  from  having  recourse  to  arms;  such  suits  would 
fidl  naturally  into  the  king's  own  hands.  But  the  jurisdic- 
tion might  not  be  exclusively  his ;  nor  would  it  extend,  as  of 
course,  to  every  royal  thane ;  some  of  whom  might  be  amena- 
ble, without  much  difficulty,  to  the  local  courts.  It  is  said  in 
the  seventh  chapter  of  the  laws  of  Henry  I.,  which  are  An- 
glo-Saxon in  substance,  concerning  the  business  to  be  trans- 
acted in  the  county-court,  where  bishops,  earls,  and  others,  as 
well  as  ^  barons  and  vavassors,"  that  is,  king's  thanes  and  in- 
ferior thanes  in  the  older  language  of  the  law,  were  bound  to 
be  present,  —  <'  Agantur  itaque  prime  debita  vere  Christiani- 
tatis  jure ;  secundo  regis  placita ;  postremo  causes  singulorum 
dignis  satisfacdonibus  expleantur."  The  notion  that  the 
king's  thanes  resorted  to  his  court,  as  to  that  of  their  lord  or 
conunoQ  superior,  is  merely  grounded  on  feudal  principles  ; 
but  the  great  constitutional  theory  of  jurisdiction  in  Anglo- 


172  TRIAL  BY  JURY.  Notw  to 

Saxon  times,  as  Sir  F.  Palgrave  is  well  aware,  was  not  feu- 
dal, but  primitive  Teutonic. 

"  The  witenagemot,"  says  Allen,  "  was  not  only  the  king^s 
legislative  assembly,  but  his  supreme  court  of  judicature." 
(Edinb.  Rev.  xxxv.  9 ;  referring  for  proofs  to  Turner's  Histo- 
ry of  the  Anglo-Saxons.)  Nothing  can  be  less  questionable 
than  that  civO  as  well  as  criminal  jurisdiction  fell  within  the 
province  of  this  assembly.  But  this  does  not  prove  that  there 
was  not  also  a  less  numerous  body,  constantly  accessible,  fol- 
lowing the  king's  person,  and  though  not,  perhaps,  always 
competent  in  practice  to  determine  the  quarrels  of  the  most 
powerful,  ready  to  dispose  of  the  complaints  which  might  come 
before  it  from  the  hundred  or  county  courts  for  delay  of  jus- 
tice or  manifest  wrong.  Sir  F.  Palgrave's  arguments  for  the 
existence  of  such  a  tribunal  before  the  Conquest,  founded  on 
the  general  spirit  and  analogy  of  the  monarchy,  are  of  the 
greatest  weight  But  Mr.  Allen  had  acquired  too  much  a 
habit  of  looking  at  the  popular  side  of  the  constitution,  and, 
catching  at  every  passage  which  proved  our  early  kings  to 
have  been  limited  in  their  prerogative,  did  not  quite  attend 
enough  to  the  opposite  scale. 

Note  Vin.    Page  81. 

Though  the  following  note  relates  to  a  period  subsequent 
to  the  Conquest,  yet,  as  no  better  opportunity  will  occur  for 
following  up  the  very  interesting  inquiry  into  the  origin  and 
progress  of  trial  by  jury,  I  shall  place  here  what  appears  most 
worthy  of  the  reader's  attention.  And,  before  we  proceed,  let 
me  observe  that  the  twelve  thanes,  mentioned  in  the  law  of 
Ethelred,  quoted  in  the  text  (p.  270),  appear  to  have  been 
clearly  anaJogous  to  our  grand  juries.  Their  duties  were  to 
present  offenders ;  they  corresponded  to  the  scabini  or  6chevins 
of  the  foreign  laws.  Palgrave  has,  with  his  usual  clearness, 
distinguished  both  compurgators,  such  as  were  previously 
mentioned  in  the  text,  and  these  thanes  from  real  jurors. 
**  Trial  by  compurgators  offers  many  resemblances  to  a  jury  ; 
for  the  dubious  suspicion  that  fell  upon  the  culprit  might 
often  be  decided  by  their  knowledge  of  his  genei*al  conduct 
and  conversation,  cfr  of  some  fact  or  circumstance  which  con- 
vinced them  of    his   innocence.     The  thanes  or  ddievin^ 


^^>L.dh^MMi:* 


'■--i 


k 


Chap.  nil.  TRUL  BY  JURY.  173 

fflaj  equally  be  confounded  with  a  jui*y ;  since  the  floating, 
customary,  unwritten  law  of  the  country  was  a  fact  to  be 
aa€ertained  from  their  belief  and  knowledge,  and,  unlike  the 
suitors,  they  were  sworn  to  the  due  discharge  of  their  duty. 
Still,  each  class  will  be  found  to  have  some  peculiar  distinc- 
tion.  Virtually  elected  by  the  community,  the  ^chevins  con- 
stituted a  permanent  magistracy,  and  their  duty  extended 
beyond  the  mere  decision  of  a  contested  question ;  but  the 
jurors,  when  they  were  ti'aversers,  or  triers  of  the  issue,  were 
elected  by  the  king's  officers,  and  impanelled  for  that  time 
and  turn.  The  juror  deposed  to  facts,  the  compurgator 
pledged  his  faith."     (English  Commonw.  1.  248). 

In  the  Anglo-Saxon  laws  we  find  no  trace  of  the  trial  of 
offences  by  the  judgment,  properly  so  called,  of  peers,  though 
eivil  suits  were  determined  in  the  county  court.  The  party 
accused  by  the  twelve  thanes,  on  their  presentment,  or  per- 
haps by  a  single  person,  was  to  sustain  his  oath  of  innocence 
by  that  of  compurgators  or  by  some  mode  of  ordeal.  It  has 
been  generally  doubted  whether  trial  by  combat  were  known 
before  the  Conquest;  and  distinct  proofs  of  it  seem  to  be 
wanting.  Palgrave,.  however,  thinks  it  rather  probable  that, 
in  questions  affecting  rights  in  land,  it  may  sometimes  have 
been  resorted  to  (p.  224).  But  let  us  now  come  to  trial  by, 
jury,  both  in  civil  and  criminal  proceedings,  as  it  slowly  grew 
up  in  the  Norman  and  later  periods,  erasing  from  our  minds 
aU  prejudices  about  its  English  original,  except  in  the  form 
abready  mentioned  of  the  grand  inquest  for  presentment  of 
offenders,  and  in  that  which  the  passage  quoted  in  the  text 
from  the  History  of  Ramsey  furnishes  —  the  reference  of  a 
suit  already  commenced,  by  consent  of  both  parties,  to  a  select 
number  of  sWorn  arbitrators.  It  is  to  be  observed  that  the 
thirty-six  thanes  were  to  be  upon  oath,  and  consequently  came 
very  near  to  a  jury. 

The  period  between  the  Conquest  and  the  reign  of  Henry 
n.  is  one  in  which  the  two  nations,  not  yet  blended  by  the 
effects  of  intermarriage,  and  retaining  the  pride  of  superiority 
on  the  one  hand,  the  jealousy  of  a  depressed  but  not  van- 
quished spirit  on  the  other,  did  not  altogether  fall  into  a 
common  law.  Thus  we  find  in  a  law  of  the  Conqueror,  that, 
while  the  Englishman  accused  of  a  crime  by  a  Norman  had 
the  choice  of  trial  by  combat  or  by  ordeal,  the  Norman  must 
meet  the  former  if  his  English  accuser  thought  fit  to  encounter 
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him ;  but  if  he  dared  not,  as  the  insolence  of  the  victor  seems 
to  presume,  It  was  sufficient  for  the  foreigner  to  purge  himself 
by  the  oaths  of  his  friends,  according  to  the  custom  of  N<hv 
mandy.     (Thorpe,  p.  210.) 

We  have  next,  in  the  Legei  Henrici  Primi,  a  treatise  com- 
piled,  as  I  have  mentioned,  under  Stephen,  and  not  intended 
to  pass  for  legislative,^  numerous  statements  as  to  the  usual 
course  of  procedure,  especially  on  criminal  charges.  These 
are  very  carelessly  put  together,  very  concise,  very  obscure, 
and  in  several  places  very  corrupt.  It  may  be  suspected,  and 
cannot  be  disproved,  that  in  some  instances  the  compiler  has 
copied  old  statutes  of  the  Anglo-Saxon  period,  or  recorded 
old  customs  which  had  already  become  obsolete.  But  be  this 
as  it  may«  the  Leges  Henrici  Frimi  still  are  an  important 
document  for  that  obscure  century  which  followed  the  Norman 
invasion.  In  this  treatise  we  find  no  allusion  to  juries ;  the 
trial  was  either  before  the  court  of  the  hundred  or  that  of  the 
territorial  judge,  assisted  by  his  free  vassals.  But  we  do  find 
the  great  original  principle,  trial  by  peers,  and,  as  it  is  called, 
per  pais;  that  is,  in  the  presence  of  the  country,  opposed  to  a 
distant  and  unknown  jurisdiction  —  a  principle  truly  derived 
from  Saxon,  though  consonant  also  to  Norman  law,  dear  to 
both  nations,  and  guaranteed  to.  both,  as  it  was  claimed  by 
both,  in  the  29th  section  of  Magna  Charta.  ^  Unnsqnisqiie 
per  pares  suos  judicandus  est,  et  ejusdem  provindse ;  peregrina 
autem  judicia  modis  omnibus  submovemus.''  (Leges  H.  L 
c  31.)  It  may  be  mentioned  by  the  way  that  these  last  words 
are  taken  from  a  capitulary  of  Ludovicus  Pius,  and  that  the 
compiler  has  been  so  careless  as  to  leave  the  verb  in  the  first 
person.  Such  an  inaccuracy  might  mislead  a  reader  into  the 
supposition  that  he  had  before  him  a  real  law  of  Henry  L 

It  is  obvious  that,  as  the  court  had  no  function  but  to  see 
that  the  formalities  of  the  combat,  the  ordeal,  or  the  compur- 
gation were  duly  regarded,  and  to  observe  whether  the  party 
succeeded  or  succumbed,  no  oath  from  them,  nor  any  reduction 
of  their  numbers,  could  be  required.  But  the  law  of  Nor- 
mandy had  already  established  the  inquest  by  sworn  recogni* 

1  It  may  be  h«re  obserred,  that,  In  to  the  dty  of  Londom.    A  liinller  In* 

ftll  probability,  the  title,  heget  Henrid  adrertenoe  has  oavMd  the  weU-knovn 

Prlmi,  has  been  continued  to  the  whole  book,  eommonly  asorlbed  to  Thtmas  4 

book  fVom  the  first  two  chapters,  which  Kempla.  to   be   ealled   *  De   IinltatioiM 

io   really    contain  laws   of  Henry  I.,  Ghristi,'  which  la  mereiy  the  title  of  the 

namely,  his  general  charter,  and  that  first  chapter. 
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tors,  twelve  or  twentj-fbnr  in  number,  who  were  supposed  to 
be  well  acquainted  with  the  facts ;  and  this  in  civil  as  well  as 
criminal  proceedings.  We  have  seen  an  instance  of  it,  not 
]ong  before  the  Conquest,  among  ourselves,  in  the  history  of 
the  monk  of  Ramsey.  It  was  in  the  development  of  this 
amelioration  in  civil  justice  that  we  find  instances  during  this 
period  (Sir  F.  Falgrave  has  mentioned  several)  where  a  small 
number  have  been  chosen  from  the  county  court  and  sworn  to 
declare  the  truth,  when  the  judge  might  suspect  the  partiality 
or  ignorance  of  the  entire  body.  Thus  in  suits  for  the  recov- 
eiy  of  property  the  public  mind  was  gradually  accustomed  to 
see  the  jurisdiction  of  the  freeholders  in  their  court  transferred 
to  a  mOTe  select  number  of  sworn  and  well-informed  men. 
But  this  was  not  yet  a  matter  of  right,  nor  even  probably  of 
very  common  usage.  It  was  in  this  state  of  things  that 
Henry  IL  brought  in  the  assize  of  novel  disseizin. 

This  gave  an  alternative  to  the  tenant  on  a  suit  for  the  re< 

oovery  ^  land,  if  he  chose  not  to  risk  the  combat,  of  putting 

himself  on  the  assize ;  that  is,  of  being  tried  by  four  knights 

sfunmoned  by  the  sheriff  and  twelve  more  selected  by  them, 

forming  the  sixteen  sworn  recognitors,  as  they  were  called,  by 

whose  verdict  the  cause  was  determined.    ^  Est  autem  magna 

assisa,*'  says  Glanvil  (lib*  ii.  c  7),  **  regale  quoddam  benc- 

fidnm,   dementia    principis  de    consilio   procerum    populis 

indultum,  quo  vitae  hominum  et  status  integritati  tam  salu- 

briter  consulitur,  ut  in  jure  quod  quis  in  libero  soli  tenemento 

possidet  retinendo  duelli   casum  declinare  possint  homines 

•mbiguum.     Ac  per  hoc  contingit  insperatee  et  prematura 

mortis  ultimum  evadere  supplicium,  vel  saltem  perennis  in- 

&mi»  opprobrium,  illius  infesti  et  inverecundi  verbi  quod  in 

ore  victi  turpiter  sonat  consecutivum.^     Ex  aequitate  autem 

maxima  prodita  est  legalis  ista  institutio.    Jus  enim  quod  post 

multas  et  longas  dilationes  vix  evincitur  per  duellum,  per 

benefidum  btius  constitutionis  conmiodius  et  acceleratius  ex- 

peditur.'^    The  whole    proceedings  on   an  assize  of  novel 

dissdzin,  which  was  always  held  in  the  king's  court  or  that  of 

the  justices  itinerant,  and  not  b^ore  the  county  or  hundred, 

whose  jurisdiction  began  in  consequence  rapidly  to  decline, 

are  explained  at  some  length  by  this  ancient  author,  the  chief 

JQstidaiy  of  Henry  II. 

^  This  ^M  the  word  craven^  or  begging  fbr  lift,  which  wm  thought  fhe  utmost 
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Changes  not  less  important  were  effected  in  criminal  pro- 
cesses during  the  second  part  of  the  Norman  period,  whicL 
we  consider  as  terminating  with  the  accession  of  Edward  L 
Henry  II.  abolished  the  ancient  privilege  of  compurgation  bj 
the  oaths  of  friends,  the  manifest  fountain  of  unblushing  per- 
jury; though  it  long  afterwards  was  preserved  in  London 
and  in  boroughs  by  some  exemption  which  does  not  appear. 
This,  however,  left  the  favorite,  or  at  least  the  ancient  and 
English,  mode  of  defence  by  chewing  consecrated  bread 
handling  hot  iron,  and  other  tricks  called  ordeals.  But  near 
the  beginning  of  Henry  HI.'s  reign  the  church,  grown  wiser 
and  more  fond  of  her  system  of  laws,  abolished  all  kinds  of 
ordeal  in  the  fourth  Lateran  council.  The  combat  remained ; 
but  it  was  not  applicable  unless  an  injured  prosecutor  or  ap- 
pellant came  forward  to  demand  it  In  cases  where  a  partj 
was  only  charged  on  vehement  suspicion  of  a  crime,  it  was 
necessary  to  find  a  substitute  for  the  forbidden  superstition. 
He  might  be  compelled,  by  a  statute  of  Henry  II.,  to  abjure 
the  realm.  A  writ  of  3  Henry  IH.  directs  that  those  against 
whom  the  suspicions  were  very  strong  should  be  kept  in  safe 
custody.  But  this  was  absolutely  incompatible  with  English 
liberty  and  with  Magna  Charta.  "  No  further  enactment," 
says  Sir  F.  Palgrave,  ''  was  made ;  and  the  usages  whidi 
already  prevailed  led  to  a  general  adoption  of  the  proceeding 
which  had  hitherto  existtid  as  a  privilege  or  as  a  favor — that 
is  to  say,  of  proving  or  disproving  the  testimony  of  the  first 
set  of  inquest-men  by  tlie  testimony  of  a  second  array — and 
the  individual  accused  by  the  appeal,  or  presented  by  the  gen- 
eral opinion  of  the  hundred,  was  allowed  to  defend  himself 
by  the  particular  testimony  of  the  hundred  to  which  he  be- 
longed. For  this  purpose  another  inquest  was  impanelled, 
sometimes  composed  of  twelve  persons  named  from  the  ^  visne' 
and  three  from  each  of  the  adjoining  townships ;  and  some- 
times the  very  same  jurymen  who  had  presented  the  offence 
might,  if  the  culprit  thought  fit,  be  examined  a  second  time, 
as  the  witnesses  or  inquest  of  the  points  in  issue.  But  it  seems 
worthy  of  remark  that  *  trial  by  inquest '  in  criminal  cases 
never  seems  to  have  been  introduced  except  into  those  courts 
which  acted  by  the  king*s  writ  or  commission.  The  present^ 
ment  or  declaration  of  those  officers  w^hich  fell  within  the 
cognizance  of  the  hundred  jury  or  the  leet  jury,  the  repre- 
sentatives of  the  ancient  ^chevins,  was  final  and  oonclusiye ; 
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no  traverse,  or  trial  by  a  second  jury,  in  the  nature  of  a  petty 
jury,  being  allowed."  (p.  269.^ 

Thus  trial  by  a  petty  jury  upon  criminal  charges  came  in ; 
it  is  of  the  reign  of  Henry  III.,  and  not  earlier.  And  it  is 
to  be  remark^  as  a  confirmation  of  this  view,  that  no  one 
was  compellable  to  plead ;  that  is,  the  inquest  was  to  be  of 
his  own  choice.  But  if  he  declined  to  endure  it  he  was  re- 
manded to  prison,  and  treated  with  a  severity  which  the 
statute  of  Westoiinster  1,  in  the  third  year  of  Edward  L, 
calls  peine  forte  et  dure ;  extended  afterwards,  by  a  cruel 
interpretation,  to  that  atrocious  punishment  on  those  who  re^*^ 
fused  to  stand  a  trial,  commonly  in  order  to  preserve  their 
lands  from  forfeiture,  which  was  not  taken  away  by  law  till 
the  last  century. 

Thus  was  trial  by  jury  established,  both  in  real  actions  or 
suits  affecting  property  in  land  and  in  criminal  procedure, 
the  former  preceding  by  a  little  the  latter.  But  a  new  ques- 
tion arises  as  to  the  province  of  these  early  juries ;  and  the 
view  lately  taken  is  very  different  firom  that  which  has  been 
commonly  received. 

The  writer  whom  we  have  so  oflen  had  occasion  to  quote 
has  presented  trial  by  jury  in  what  may  be  called  an  altogether 
new  light ;  for  though  Reeves^  in  his  **•  History  of  the  English 
Law,"  almost  translating  Glanvil  and  Bracton,  could  not  help 
leading  an  attentive  reader  to  something  like  the  same  result^ 
I  am  not  aware  that  anything  approaching  to  the  generality 
and  fulness  of  Sir  Francis  Palgrave's  statements  can  be  found 
in  any  earlier  work  than  his  own. 

^  Trial  by  jury,  according  to  the  old  English  law,  was  a 
proceeding  essentially  different  from  the  modem  tribunal,  still 
bearing  the  same  name,  by  which  it  has  been  replaced ;  and 
whatever  merits  belonged  to  the  original  mode  of  judicial 
investigation — and  they  were  great  and  unquestionable, 
though  accompanied  by  many  imperfections  —  such  benefits 
are  not  to  be  exactly  identified  with  the  advantages  now  re- 
sulting from  the  great  bulwark  of  English  liberty.  Jurymen 
in  the  present  day  are  triers  of  the  issue :  they  are  individu 
als  who  found  their  opinion  upon  the  evidence,  whether  ora 
or  written,  adduced  before  them ;  and  the  verdict  delivered 
by  them  is  their  deelaration  of  the  judgment  which  they  have 
formed.  But  the  ancient  jurymen  were  not  impanelled  to 
examine  into  the  credibility  of  the  evidence :  the  question 
voL.ir.  — X.  12 
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was  not  discussed  aod  argued  before  them :  thej,  ibe  juiy- 
men,  were  ihe  witnesses  themselves,  and  the  verdict  was  sub- 
stantially the  examination  of  these  witnesses,  who  of  their 
own  knowledge,  and  without  the  aid  of  other  testimony, 
afforded  their  evidence  respecting  the  facts  in  question  to  ihe 
best  of  their  belief.  In  its  primitive  form  a  trial  by  jury 
was  therefore  only  a  trial  by  witnesses ;  and  jurymen  were 
distinguished  from  any  other  witnesses  only  by  customs  which 
imposed  upon  them  the  obligation  of  an  oath  and  regulated 
their  number,  and  which  prescribed  their  rank  and  defined 
the  territorial  qualifications  from  whence  they  obtained  their 
degree  and  influence  in  society. 

'*  I  find  it  necessary  to  introduce  this  description  of  the 
ancient  <  Trial  by  Jury,'  because,  imless  the  real  functions 
of  the  original  jurymen  be  distinctly  presented  to  the  reader, 
his  familiar  knowledge  of  the  existing  course  of  jurispru- 
dence will  lead  to  the  most  erroneous  conclusions.  Many  of 
those  who  have  descanted  upon  the  excellence  of  our  vener- 
ated national  iranchise  seem  to  have  supposed  that  it  has 
descended  to  us  unchanged  from  the  days  of  Alfred ;  and  the 
patriot  who  claims  the  jury  as  the  'judgment  by  his  peers' 
secured  by  Magna  Charta  can  never  have  suspected  how 
distinctly  the  trial  is  resolved  into  a  mere  examination  of 
witnesses."     (Palgrave,  i.  243.) 

This  theory  is  sustained  by  a  great  display  of  erudition, 
which  fully  establishes  that  the  jurors  had  such  a  knowledge, 
however  acquired,  of  the  facts  as  enabled  tliem  to  render  a 
verdict  without  hearing  any  other  testimony  in  open  court 
than  that  of  the  parties  themselves,  fortified,  if  it  might  be, 
by  written  documents  adduced.  Hence  the  knights  of  the 
grand  assize  are  called  recognitors,  a  name  often  given  to 
others  sworn  on  an  inquest  In  the  Grand  CJoustumier  of 
Normandy,  from  which  our  writ  of  right  was  derived,  it  is 
said  that  those  are  to  be  sworn  ^  who  were  bom  in  the  neigh- 
borhood, and  who  have  long  dwelt  there;  and  such  ought 
they  to  be,  that  it  may  be  believed  they  know  the  truth  of 
the  case,  and  that  they  will  speak  the  truth  when  they  shall 
be  asked."  This  was  the  rule  in  our  own  grand  assize.  The 
knights  who  appeared  in  it  ought  to  be  acquainted  with  the 
truth,  and  if  any  were  not  so  they  were  to  be  rejected  and 
others  chosen,  until  twelve  were  un0jiimous  witnesses.  Glan« 
vil  (lib.  ii.)  furnishes  sufficient  proof,  if  we  may  depend  on 


Ontf.YUL  TRIAL  BY  JURY.  179 

(he  language  of  tfie  writs  which  he  there  inserts.     It  is  to  be 
remembered  that  the  transactions  upon  which  an  assize  of 
modem  disseizin  or  writ  of  right  would  turn  might  frequenUy 
have  been  notorious.     In  the  eloquent  language  of  Sir  F. 
Palgrave,  **'  the  forms,  the  festivities,  and  the  ceremonies  ao- 
oompan jing  the  hours  of  joj  and  the  days  of  sorrow  which 
form  the  distinguishing  epochs  in  the  brief  chronicle  of  do- 
mestic life,  impressed  them  upon  the  memory  of  the  people 
at  large.     The  parchment  might  be  recommended  by  custom, 
hot  it  was  not  required  by  law;  and  they  had  no  registers  to 
consult*  no  books  to  open.     By  the  declaration  of  the  hus* 
band  at  the  church  door,  the  wife  was  endowed  in  the  pres- 
ence of  the  assembled  relations,  and  before  all  the  merry 
attendants  of  the  bridal  train.     The  birth  of  the  heir  was 
recollected  by  the  retainers  who  had  participated  in  the  cheer 
of  the   baronial  hall;   and  the  death  of  the  ancestor  was 
proved  by  the  friends  who  had  heard  the  wailmgs  of  the 
widow,  or  who  had  followed  the  corpse  to  the  grave.     Hence 
trial  by  jury  was  an  appeal  to  the  knowledge  of  the  country ; 
and  the  sherii!^  in  naming  his  panel,  performed  his  duty  by 
Bommoning  those  individuals  from  amongst  the  inhabitants  of 
the  country  who  were  best  acquainted   with  the   points  at 
issue.     If  fit>m  peculiar  circumstances  the  witnesses  of  a 
fiict  were  previously  marked  out  and  known,  then  they  were 
particularly  required  to  testify.    Thus,  when  a  charter  was 
pleaded,  the  witnesses  named  in  the  attesting  clause  of  the 
instrument  and  who  had  been  present  in  the  folkmoot,  the 
shire,  or  the  manor  court  when  the  seal  was  affixed  by  the 
donor,  were  included  in  the  panel ;   and  when  a  grant  had 
been  made  by  parol  the  witnesses  were  sought  out  by  the 
sheriff  and  returned  upon  the  jury.**     (Palgrave,  p.  248.) 

Several  instances  of  recognition  —  that  is,  of  jurors  finding 
fitcts  on  their  own  knowledge  —  occur  in  the  very  curious 
chronicle  of  Jocelyn  de  Brakelonde,  published  by  the  Gam- 
den  Society,  long  after  the  "  Rise  and  Progress  of  the  Com- 
monwealth."   One  is  on  a  question  whether  certain  land  was 
libemm  feudum  ecclesise  an  non.     ^  Gumque  inde  summonita 
foit  rccognitio  12  militum  in  curia  regis  facienda,  facta  est 
in  curia  abbatis  apud  Herlavum   per  licentiam  Ranulfi  de 
Glanvilla,  et  juraverunt    recognitores  se  nunquam  scivisse 
iDam  termra  fuisse  separatam  ab  ecclesia."  (p.  45.)   Another 
V  still  more  illustrative  of  the  personal  knowledge  of  the 
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jury  orerruling  written  evidence.  A  recognition  was  taken 
as  to  the  right  of  the  abbej  over  three  manors.  *^  Carta 
nostra  lecta  in  publico  nullam  vim  habait,  quia  tota  caria  erat 
contra  nos.  Juramento  facto,  dixerunt  milites  se  nescire  de 
cartia  nostris,  nee  de  privatis  conventionibus;  sed  se  credere 
dixerunt,  quod  Adam  et  pater  ejus  et  avus  a  centum  annis 
retro  tenuerunt  maneria  in  feudum  firmum,  unusquisque  post 
alium,  diebus  quibus  fuerunt  vivi  et  mortui,  et  sic  disseisiati 
sumus  per  judicum  terras."     (p.  91.) 

This  '^judgment  of  the  Luid"  is,  upon  Joceljn's  testimonj, 
rather  suspicious ;  since  they  seem  to  have  set  common  fame 
against  a  written  deed.  But  we  see  hj  it  that,  although 
parol  testimony  might  not  be  generally  admissible,  the  partiets 
had  a  right  to  produce  documentary  evidence  in  support  of 
their  title. 

It  appears  at  first  to  be  an  obvious  difficulty  in  the  way  af 
this  general  resolution  of  jurors  into  witnesses,  or  of  wit- 
nesses into  jurors,  that  many  issues,  both  civil  and  criminal, 
required  the  production  of  rather  more  recondite  evidence 
than  common  notoriety.  The  known  events  of  family  history, 
which  a  whole  neighborhood  could  attest,  seem  not  very 
likely  to  have  created  litigation.  But  even  in  those  ages  of 
simplicity  facts  might  be  alleged,  the  very  groundwork  of  a 
daim  to  succession,  as  to  which  no  assize  of  knights  oould 
speak  from  personal  knowledge.  This,  it  is  said,  was  obvi- 
ated by  swearing  the  witnesses  upon  the  panel,  so  that  those 
who  had  a  real  knowledge  of  the  facts  in  question  might 
instruct  their  fellow-jurors.  Such,  doubtless,  was  the  usual 
course ;  but  difficulties  would  often  stand  in  the  way.  Glanvil 
meets  the  question,  What  is  to  be  done  if  no  knights  are 
acquainted  with  the  matter  in  dispute  ?  by  determining  that 
persons  of  lower  degree  may  be  sworn.  But  what  if  women 
or  villeins  were  the  witnesses  ?  What,  again,  if  the  course 
of  inquiry  should  render  fresh  testimony  needfiil  ?  It  ma<^ 
appear,  according  to  all  our  notions  of  judicial  evidence,  thafc 
these  difficulties  must  not  only  have  led  to  the  cUstinction  of 
jurors  from  witnesses,  but  that  no  great  length  of  time  oould 
have  elapsed  before  the  necessity  of  making  it  was  perceived. 
Yet  our  notions  of  judicial  evidence  are  not  very  applicable 
to  the  thirteenth  century.  The  records  preserved  give  ua 
reason  to  believe  that  common  fame  had  great  influence  upon 
these  early  inquests.    In  criminal  inquiries  especially  the  pre- 
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vious  &me  of  the  accused  seems  to  have  generallj  determin- 
ed the  yerdicL  He  was  not  allowed  to  sustam  his  innocence 
by  witnesses  —  a  barbarous  absurdity,  as  it  seems,  which  was 
gradually  removed  by  indulgence  alone ;  but  his  witnesses 
were  not  sworn  till  the  reign  of  Mary.  If,  however,  the 
prosecutor  or  appellant,  as  he  was  formerly  styled,  was  under 
an  equal  dtsabiUty,  the  inequality  will  vanish,  though  the  ab- 
surdity will  remain.  The  prisoner  had  originally  no  defence,' 
unless  he  could  succeed  in  showing  the  weakness  of  the  ap- 
pellant's testimony,  but  by  submitting  to  the  ordeal  or  combat, 
or  by  the  compui^tion  of  his  neighbors.  The  jurors,  wheq 
they  acquitted  him,  stood  exactly  in  the  light  of  these ;  it  was 
a  more  refined  and  impartial  compurgation,  resting  on  their 
(xxifidence  in  his  former  behavior.  Tbus  let  us  take  a  record 
quoted  by  Palgrave,  voL  ii.  p.  184 : — '*  Rohertut  filius  Roh&rti 
de  Ferrariit  appellat  Ranulfwn  ds  Fatteswartke  quod  ipse 
venit  in  gardinum  suum,  in  pace  domini  Regis,  et  nequiter 
assultavit  Rogerum  hominem  suum,  et  eum  verberavit  et 
vubieravit,  ita  quod  de  vit&  ejus  desperabatur ;  et  ei  robavit 
onum  pallium  et  gladium  et  arcum  et  sagittas ;  et  idem  Ra^ 
fftrus  offert  hoc  probare  per  corpus  suum,  prout  curia  con<- 
dderaverit ;  et  Ranulphus  venit  et  defendit  totum  de  verbo 
in  verbum,  et  ofifert  domino  Begi  unam  marcam  argenti  pro 
babenda  inquisitione  per  legales  milites,  utrum  culpabilis  sit 
inde,  necne ;  et  pneterea  dicit  quod  iste  Rogems  nunquam 
ante  appellavit  eum,  et  petit  ut  hoc  ei  allocetur,  —  oblatio  re- 
cipitur.  —  Juratores  dicunt  quod  revera  contencio  fuit  inter 
gsudinarium  pnedicti  Roberti,  Osmund  nomine,  et  quosdam 
gardones,  sed  Rantdfui  non  fuit  ibi,  nee  malecredunt  eum, 
de  aliqua  roberia,  vel  de  aliquo  malo,  &cto  eidem." 

We  have  here  a  trial  by  jury  in  its  very  beginning,  for  the 
payment  of  one  mark  by  the  accused  in  order  to  have  an  in- 
quest instead  of  the  combat  shows  that  it  was  not  become  a 
matter  of  right  We  may  observe  that,  though  Robert  was 
the  prosecutor,  his  servant  Roger,  being  the  aggrieved  party, 
and  capable  of  becoming  a  witness,  was  put  forward  as  the 
appellant,  ready  to  prove  the  case  by  combat.  The  verdict 
seems  to  imply  that  the  jury  had  no  bad  opinion  of  Ranulf 
the  appellee. 

The  fourteenth  book  of  Glanvil  contains  a  brief  account 
of  the  forms  of  criminal  process  in  his  age ;  and  here  it  ap- 
pears that  a  wonian  could  only  be  a  witness,  or  rather  an 
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appellant,  where  her  husband  had  been  murdered  or  her 
person  assaulted.  The  words  are  worth  consideiing :  ^  Duo 
sunt  genera  homicidiorum ;  unum  est,  quod  dicitur  murdrum, 
quod  nuUo  vidente,  nuUo  sciente,  clam  perpetratur,  pneter 
solum  interfectorem  et  ejus  complices;  ita  quod  mox  noD 
assequatur  clamor  popularis  juxta  assisam  super  hoc  proditam* 
In  hujusmodi  autem  accusatione  non  admittitur  aliquis,  nisi 
*fuerit  de  consanguinitate  ipsius  defuncti.  Est  et  aliud  homi^ 
cidium  quod  constat  in  general!  vocabulo,  et  dicitur  simplex 
homicidium.  In  hoc  etiam  placito  non  admittitur  aliquis 
,aocusator  ad  probationem,  nisi  fuerit  mortuo  consanguinitate 
conjunctus,  vel  homagio  vel  dominio,  %ta  ut  de  morte  hquor 
iur^  ut  iuh  v%9U8  sui  testimanio.  Prseterea  sciendum  quod 
in  hoc  placito  mulier  auditur  accusans  aliquem  de  morte  viri 
sui,  si  de  vtsu  loquaixjor  (1.  xiv.  c.  3).  Tenetur  autem  mulier 
quffi  proponit  se  k  viro  oppressam  in  pace  domini  regis,  mox 
dum  recens  fuerit  maleficium  vidnam  villam  adire,  et  ibi 
injuriam  sibi  illatam  probis  hominibus  ostendere,  et  sanguinem, 
si  quis  fuerit  efiusus,  et  vestium  scissiones;  dehinc  autem 
apud  praepositum  hundredi  idem  facit '  Postea  quoque  in 
pleno  comitatu  id  publico  proponat.  Auditur  itaque  mulier 
in  tali  casu  aliquem  accusans,  sicut  et  de  alia  qu&iibet  injurii 
corpori  suo  illatam  solet  audiri."    (c  6.) 

Thus  it  appears  that  on  charges  of  secret  murder  the 
kindred  of  the  deceased,  but  no  others,  might  be  heard  in 
court  as  witnesses  to  common  suspicion,  since  thej  could  be 
no  more.  I  add  the  epithet  secret ;  but  it  was  at  that  time 
implied  in  the  word  murdrum.  But  in  every  case  of  open 
homicide  the  appellant,  be  it  the  wife  or  one  of  his  kindred, 
his  lord  or  vassal,  must  have  been  actually  present  Other 
witnesses  probably,  if  such  there  were,  would  be  placed  on 
the  panel  The  woman  was  only  a  prosecutrix ;  and,  in  the 
other  sex,  there  is  no  doubt  that  the  prosecutor's  testimony 
was  heard. 

In  claims  of  debt  it  was  in  the  power  of  the  defendant  to 
wage  his  law ;  that  is,  to  deny  on  oath  the  justice  of  the  de- 
mand. This  he  was  to  sustain  by  the  oaths  of  twelve  com- 
purgators, who  declared  their  belief  that  he  swore  the  truth*; 
and  if  he  declined  to  do  this,  it  seems  that  he  had  no  defence. 
But  in  the  writ  of  right,  or  other  process  affecting  real  estate, 
the  wager  of  law  was  never  allowed ;  and  even  in  actions  of 
debt  the  defendant  was  not  put  to  thi«  \wnt  until  witnesses 
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for  the  plainlifr  had  been  produced,  '^  sine  testibus  fidelibus  ad 
hoc  indactis."  This,  however,  was  not  in  presence  of  a  jury, 
bat  of  the  bailiff  or  judge  (Magna  Charta,  c  28),  and  there- 
fore does  not  immediately  bear  on  the  present  subject 

In  litigadon  before  the  king's  justices,  in  the  curia 
regis,  it  must  have  been  always  necessary  to  produce  wit- 
nesses; though,  if  their  testimony  were  disputed,  it  was 
necessary  to  recur  to  a  jury  in  the  county,  unless  the  cause 
were  of  a  nature  to  be  determined  by  duel.  A  passage  in 
Glanvil  will  illustrate  this,  A  claim  of  villenage,  when  lib- 
erty was  pleaded,  could  not  be  heard  in  the  county  court,  but 
before  the  king's  justices  in  his  court.  "  Utroque  autem 
prasente  in  carik  hoc  modo  dirationabitur  libertas  in  curii, 
siquidem  produdt  is  qui  libertatem  petit,  plures  de  proximis 
et  consanguineis  de  eodem  stipite  unde  ipse  exierit  exeuntes, 
per  quorum  libertates,  si  fuerint  in  curi&  recognitcB  et  probatss, 
liberabitur  k  jugo  servitutis  is  qui  ad  libertatem  proclamatur. 
Si  vero  contra  dicatur  status  libertatis  eorundem  productorum 
Tel  de  eodem  dubitatur,  ad  vicinetum  erit  recurrendum ;  ita 
qood  per  ejus  Teredictum'sciatur  utrum  illi  liberi  homines  an 
non,  et  secundum  dictum  vicineti  judicabitur."  (1.  ii.  c  4.) 
The  plea  of  villenage  was  never  tried  by  combat. 

It  is  the  opinion  of  Lord  Coke  that  a  single  accuser  was 
not  sufficient  at  common  law  to  convict  any  one  of  high  trea- 
son ;  in  default  pf  a  second  witness  "  it  shall  be  tried  before 
the  constable  or  marshal  by  combat,  as  by  many  records  ap- 
peareth."  (3  Inst  26.)  But  however  this  might  be,  it  is 
evident  that  as  soon  as  the  trial  of  peers  of  the  realm  for 
treason  or  felony  in  the  court  of  the  high  steward  became 
established,  the  practice  of  swearing  witnesses  on  the  panel 
must  have  been  relinquished  in  such  cases.  *'  That  two  wit- 
nesses be  required  appeareth  by  our  books,  and  I  remember 
no  authority  in  our  books  to  the  contrary.  And  this  seemeth 
to  be  the  more  clear  in  the  trial  by  the  peers  or  nobles  of  the 
realm  because  they  come  not  de  cdiquo  vtcineto,  whereby 
they  might  take  notice  of  the  fact  in  respect  of  vicinity,  as 
other  jurors  may  da"  (Ibid.)  But  the  court  of  the  high 
steward  seems  to  be  no  older  than  the  reign  of  Henry  IV., 
at  which  time  the  examination  of  witnesses  before  common 
juries  was  nearly,  or  completely,  established  in  its  modem 
form;  and  the  only  earlier  case  we  have,  if  I  remember  right, 
of  the  conviction  of  a  peer  in  parliament —  that  of  Mortimer 
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iu  the  4th  of  Edward  III.  —  was  expressly  grounded  on  tho 
notoriousness  of  the  facts  (Rot.  Pari.  ii.  53).  It  does  not 
appear,  therefore,  indisputable  by  precedent  that  any  wit- 
nesses were  heai*d,  save  the  appellant,  on  trial  of  peers  of  the 
realm  in  the  twelHh  or  thirteenth  century,  though  it  is  by  no 
means  improbable  that  such  would  have  been  the  practice. 

Notwithstanding  such  exceptions,  however,  sufficient  proofs 
remain  that  the  jury  themselves,  especially  in  civil  cases,  long 
retained  their  character  of  witnesses  to  the  fact.  If  the  re- 
cognitors, whose  name  bespeaks  their  office,  were  not  all  so 
well  acquainted  with  the  matters  in  controversy  as  to  believe 
themselves  competent  to  render  a  verdict,  it  was  the  practice 
to  afforce  the  jury,  as  it  was  called,  by  rejecting  these  and 
filling  their  places  with  moi*e  sufficient  witnesses,  until  twelve 
were  found  who  agreed  in  the  same  verdict^  (Glanvil,  I.  IL 
c.  17.)  Not  that  unanimity  was  demanded,  for  this  did  not 
become  the  rule  till  about  the  reign  of  Edward  III.;  but 
twelve,  as  now  on  a  grand  jury,  must  concur.^  And  though 
this  profusion  of  witnesses  seems  strange  to  us,  yet  what  they 
attested  (in  the  age  at  least  of  Glanvil  and  for  some  time  aflei^ 
wards)  was  not,  as  at  present,  the  report  of  their  senses  to 
the  fact  in  issue,  but  all  which  they  had  heard  and  believed 
to  be  true;  above  all,  their  judgment  as  to  the  respective 
credibility  of  the  demandant  and  tenant,  heard  in  that  age 
personally,  or  the  appellant  and  appellee  in  a  prosecution. 

Bracton  speaks  of  aflTorcing  a  panel  by  the  addition  of 
better-informed  jurors  to  the  rest,  as  fit  for  the  court  to  order, 
^  de  consilio  curiae  afibrtietur  assisa  ita  quod  apponantur  alii 
juxta  numerum  migoris  partis  quse  dissenserit,  vel  saltern 
quatuor  vel  sex,  et  adjungantur  aliis.''  The  method  of  re- 
jection used  in  Glanvil's  time  seems  to  have  been  altered. 
But  in  the  time  of  Britton,  soon  aflerwards,  this  affbrcement 
it  appears  could  only  be  made  with  the  consent  of  the  par- 
ties ;  though  if,  as  his  language  seems  to  imply,  the  verdict 
w&s  to  go  against  the  party  refusing  to  have  the  jury 
afibroed,  no  one  would  be  likely  to  do  so.     Perhaps  he  means 


1  By  the  Jury,  the  reader  will  remem-  Te&r^Booka,  digested  into  Beeres^i  Hl»> 

her  that,  in  Glaaril's  time,  ii  meant  the  tory  of  the  Law. 

recognitorSf  on  an  auiie  of  norel  dis-  >  In  20  £.  III.  Chief  Jnataoe  Thorpe  M 

■elrin,  or  mort  d'ancettor.     For  these  aaid  to  have  been  reprored  for  taliliKf 

real  actionSf  now  abolished,  he  may  con-  a  verdict  from  eleren  Jnnn*.    Law  R** 

tnit  a  good  cliapter  on  them  in  Blacic-  Tiew,  No.  ir.  p.  888. 
Mone,  unless  he  prefiir  Bracton  and  the 
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tbat  this  refusal  would  create  a  prejudice  ip  the  minds  of  the 
jury  almost  certain  to  produce  such  a  verdict. 

"It  may  be  doubtful,"  says  Mr.  Starkie,  '<  whether  the 
doctrine  of  afibrcement  was  applied  to  criminal  cases.  The 
account  given  by  Bracton  as  to  the  trial  by  the  country  on  a 
crimiiial  charge  is  very  obscure.  It  was  to  be  by  twelve 
jurors,  consisting  of  milites  or  liberi  et  legales  homines  of 
the  hundred  and  four  villatae/'^  But  it  is  conjectured  that 
the  text  is  somewhat  corrupt,  and  that  four  inhabitants  of  the 
Till  were  to  be  added  to  the  twelve  jurors.  In  some  ^jimi- 
ual  cases  it  appears  from  Bracton  that  trial  by  combat  co*]ld 
not  be  dispensed  with,  because  the  nature  of  the  charge  did 
not  admit  of  positive  witnesses.  *'  Oportet  quod  defendat  se 
{)er  oorpns  suum  quia  patria  nihil  scire  potest  de  facto,  nisi 
per  pnesumtionem  et  per  auditum,  vel  per  mandatum  [?] 
quod  quidem  non  sufficit  ad  probationem  pro  appellando  nee 
pro  appellato  ad  liberationem."  This  indicates,  on  the  one 
hand,  an  advance  in  the  appreciation  of  evidence  since  the 
twelfth  century ;  common  fame  and  mere  hearsay  were  not 
held  sufficient  to  support  a  charge.  But  on  the  other  hand, 
instead  of  presuming  the  innocence  of  a  party  against  whom 
no  positive  testimony  could  be  alleged,  he  was  preposterously 
called  upon  to  prove  it  by  combat,  if  the  appellant  was  con- 
vinced enough  of  his  guilt  to  demand  that  precarious  decis- 
ion. It  appears  clear  from  some  passages  in  Bracton  that 
in  criminal  cases  other  witnesses  might  occasionally  be  heard 
than  the  parties  themselves.  Thus,  if  a  man  were  charged 
with  stealing  a  horse,  he  says  that  either  the  prosecutor  or 
the  accused  might  show  that  it  was  his  own,  bred  in  his 
stable,  known  by  certain  marks,  which  could  hardly  be  but 
by  calling  witnesses.  It  is  not  improbable  that  witnesses 
were  hesord  distinct  from  the  jury  in  criminal  cases  before 
the  separation  had  been  adopted  in  real  actions. 

At  a  later  time  witnesses  are  directed  to  be  joineS  to  the 
inquest,  but  no  longer  as  parts  of  it  "  We  find  in  the  23rd 
of  Edward  IIL"  (I  quote  at  present  the  words  of  Mr. 
Spence,  Equitable  Jurisdiction,  p.  129)  "the  witnesses,  in- 
6t^  of  being  summoned  as  constituent  members,  were 
adjoined  to  the  recognitors  or  jury  in  assizes  to  afford  to  the 

*  Hm hbtofjr  of  trial  by  Jurr  has  been  which,  though  anonymoiu,  I  yAtnre  t« 
^J^ly  elucidated  by  Mr.  StarUe,  In  quote  by  his  name.  I  hare  been  aadstad 
V  wvth  numb«tr  of  thr  Law  Beriew.    in  the  text  by  this  paper. 
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r  the  benefit  of  their  testimony,  but  wilhout  having  my 
e  in  the  verdict  This  is  the  first  indication  we  have  of 
jury  deciding  on  evidence  formally  produced,  and  it  is 
30imecting  link  between  the  andent  and  modem  jary."' 
it  will  be  remembered — what  Mr,  Spence  certainly  did 
mean  to  doubt  —  that  the  evidence  of  the  demaodaiit  in 
ssize  or  writ  of  right,  and  of  the  prosecutor  or  appeliaot 
criminal  caste,  had  always  been  given  in  open  court;  and 
lenant  or  appellee  had  tiie  same  right,  but  the  Utter 
ably  waa  not  sworn.  Nor  is  it  clear  that  the  court 
Id  refuse  other  testimony  if  it  wer«  offered  during  the 
se  of  a  trial.  The  sentence  just  quoted,  however,  ap- 
8  to  be  substantially  true,  except  that  the  words  "  for- 
y  produced "  imply  something  more  like  the  modem 
tice  than  the  facta  mentioned  warrant.  The  evidence  in 
:ase  reported'  in  23  Ass.  11  was  produced  to  none  but 
jury. 

.r.  Starkie  has  justly  observed  that  "  the  transition  was 
almost  imperceptible  to  the  complete  separation  of  the 
esses  from  the  inquest  And  this  step  waa  taken  at 
;  time  before  the  Ilthof  HenrylV.;*  namely,  that  all 
tritnesses  were  to  give  their  testimony  at  the  bar  of  the 
t,  so  that  the  jud;Tes  might  exclude  those  incompetent  by 
and  direct  the  jury  as  to  the  weight  due  to  the  rest." 
lis  effected  a  cliange  in  the  modes  of  trying  civil  cases; 
mportance  of  which  can  hardly  be  too  highly  estimated. 
m,  from  being,  as  it  were,  mere  recipients  and  deposita- 
of  knowledge,  eiercised  the  more  intellectual  faculty  of 
ing  conclusions  from  testimony — a  duty  not  only  of  high 
irtance  with  a  view  to  truth  and  justice,  but  also  collat- 
y  in  encouraging  habits  of  reflection  and  reasoning 
td  by  the  instructions  of  the  judges),  which  must  have 
a  great  and  most  beneficial  effect  in  promoting  civiliza- 
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tkxL  The  exercise  of  the  control  last  adverted  to  on  th« 
part  of  the  judges  was  the  foundation  of  that  system  of 
rules  ID  regsu^l  to  evidence  which  has  since  constituted  so 
large  and  important  a  branch  of  the  law  of  England.'' 
(Spence,  p.  129.) 

The  obscurity  that  hangs  over  the  origin  of  our  modem 
oourse  of  procedure  before  juries  is  far  from  being  wholly 
removed.  We  are  reduced  to  conjectural  inferences  from 
brief  passages  in  early  law-books,  written  for  contemporaries; 
but  whidi  leave  a  considerable  uncertainty,  as  the  readers 
of  this  note  will  be  too  apt  to  discover.  If  we  say  that  our 
actual  trial  by  jury  was  established  not  far  from  the  begin-^ 
ning  of  the  fibfteenth  century,  we  shall  perhaps  approach  as* 
nearly  as  the  diligence  of  late  inquirers  has  enabled  us  to 
proceed.  But  in  the  time  of  Fortescue,  whose  treatise  De 
Laudibus  L^um  Anglise  was  written  soon  afler  1450,  we 
have  the  clearest  proof  that  the  mode  of  procedure  before 
juries  by  viva  voce  evidence  was  the  same  as  at  present.  It 
may  be  presumed  that  the  function  of  the  advocate  and  of 
the  judge  to  examine  witnesses,  and  to  comment  on  their 
testimony,  had  begun  at  this  time.  The  passage  in  Fortescue 
is  80  full  and  perspicuous  that  it  deserves  to  be  extracted. 

"  Twelve  good  and  true  men  being  sworn  as  in  the  manner 
above  related,  legally  qualified  —  that  is,  having,  over  and 
besides  their  movable  possessions,  in  land  sufficient  (as  was 
mSi)  wherewith  to  maintain  their  rank  and  station  —  neither 
suspected  by  nor  at  variance  with  either  of  the  parties ;  all 
of  the  neighborhood  ;  there  shall  be  read  to  them  in  English 
by  the  court  the  record  and  nature  of  the  plea  at  length 
which  is  depending  between  the  parties ;  and  the  issue  there- 
upon shall  be  plainly  laid  before  them,  concerning  the  truth 
of  which  those  who  are  so  sworn  are  to  certify  the  court : 
which  done,  each  of  the  parties,  by  themselves  or  their 
counsel,  in  presence  of  the  court,  shall  declare  and  lay  open 
to  the  jury  all  and  singular  the  matters  and  evidences 
whereby  they  think  they  may  be  able  to  inform  the  court 
oonceming  the  truth  of  the  point  in  question ;  after  which 
each  of  the  parties  has  a  liberty  to  produce  before  the  court 
all  such  witnesses  as  they  please,  or  can  get  to  appear  on 
thdr  behalf,  who,  being  charged  upon  their  oaths,  shall  give 
m  evidence  all  that  they  know  touching  the  truth  of  the  fact 
eonoeming  which  the  parties  are  at  issue.     And  if  necessity 
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60  require,  the  witnesses  maj  be  heard  and  examined  apari| 
dil  they  shall  have  deposed  aU  that  they  have  to  give  in 
evidence,  so  that  what  the  one  has  declared  shall  not  inform 
or  induce  another  witness  of  the  same  side  to  give  his 
evidence  in  the  same  words,  or  to  the  very  same  effect.  The 
whole  of  the  evidence  being  gone  through,  the  jurors  shall 
confer  together  at  their  pleasure,  as  they  shall  think  most 
convenient,  upon  the  truth  of  the  issue  before  them,  with  as 
much  deliberation  and  leisure  as  they  can  well  desire ;  being 
all  the  while  in  the  keeping  of  an  officer  of  the  court,  in  a 
place  assigned  them  for  that  purpose,  lest  any  one  should 
,  attempt  by  indirect  methods  to  influence  them  as  to  their 
opinion,  which  they  are  to  give  in  to  the  court  Lastly,  they 
are  to  return  into  court  and  certify  the  justices  upon  the 
truth  of  the  issue  so  joined  in  the  presence  of  the  parties 
(if  they  please  to  be  present),  particularly  the  person  who  is 
plaintiff  in  the  cause :  what  the  jurors  simll  so  certify,  in  the 
laws  of  England,  is  called  the  verdict."     (c.  26.) 

Mr.  Amos  indeed  has  observed,  in  his  edition  of  Fortescae 
(p.  93),  ^  The  essential  alteration  which  has  since  taken  place 
in  the  character  of  the  jury  does  not  appear  to  have  been 
thoroughly  effected  till  the  time  of  £dwajd  YI.  and  Mary. 
Jurors  are  often  called  testes."  But  though* this  appellation 
might  be  retained  from  the  usage  of  older  times,  I  do  not  see 
what  was  leil  to  effect  in  the  essential  character  of  a  jury, 
when  it  had  reached  the  stage  of  hearing  the  witnesses  and 
counsel  of  the  parties  in  open  court. 

The  result  of  this  investigation,  suggested  perhaps  by 
Beeves,  but  followed  up  by  Sir  Francis  Falgrave  for  the 
earlier,  and  by  Mr.  Starkie  for  the  later  period,  is  to  sweq> 
away  from  the  ancient  constitution  of  England  what  has  al- 
ways been  accounted  both  the  pledge  of  its  freedom  and  the 
distinctive  type  of  its  organization,  trial  by  jury,  in  the  mod- 
em saise  of  the  word,  and  according  to  modem  functions. 
For  though  the  passage  just  quoted  from  Fortescue  is  conclu- 
sive as  to  his  times,  (iiese  were  but  the  times  of  the  Lancas- 
trian kings ;  and  we  have  been  wont  to  talk  of  Alfred,  or  at 
least  of  the  Anglo-Saxon  age,  when  the  verdict  of  twelve 
sworn  men  was  the  theme  of  our  praise.  We  have  seen  that» 
during  this  age,  neither  in  ciWl  nor  in  criminal  proceedings, 
it  is  possible  to  trace  this  safeguard  for  judicial  purity.  Even 
when  juries  may  be  said  to  have  existed  in  name,  the  instita- 
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tioo  denoted  but  a  small  share  of  political  wisdom,  or  at  least 
proTided  bat  indifferentlj  for  impartial  justice.  The  mode 
of  trial  by  witnesses  returned  on  the  panel,  hearing  no  evi- 
dence beyond  their  own  in  open  court,  unassisted  by  the  sift- 
ing acuteness  of  lawyers,  laid  open  a  broad  inlet  for  credulity 
and  prejudice,  for  injustice  and  corruption.  Perjury  was  the 
dominant  crime  of  the  middle  ages  ;  encouraged  by  the  pre- 
posterous rules  of  compurgation,  and  by  the  multiplicity  of 
oaths  in  the  ecclesiastical  law.  It  was  the  frequency  of  this 
offence,  and  the  impunity  which  the  established  procedure 
gave  to  that  of  jurors,  that  produced  the  remedy  by  writ  of 
attaint ;  but  one  which  was  liable  to  the  same  danger ;  since 
jury  on  an  attaint  must,  in  the  early  period  of  that  process, 
have  judged  on  common  feme  or  on  their  own  testimony,  like 
those  whose  verdict  they  were  called  to  revise ;  and  where 
hearsay  and  tradition  passed  for  evidence,  it  must,  according 
to  our  stricter  notions  of  penal  law,  have  been  very  difficult 
to  obtain  an  equitable  conviction  of  the  first  panel  on  the 
ground  of  peijury. 

The  Chronicle,  already  quoted,  by  Jocelyn  de  Brakelonde, 
affords  an  instance,  among  multitudes,  probably,  that  are  un- 
recorded, where  a  jury  flagrantly  violated  their  duty.  Five 
recognitors  in  a  writ  of  assize  came  to  Samson  abbot  of  St. 
Edmund's  Bury,  the  Chronicler's  hero,  the  right  of  presenta- 
tion to  a  church  being  the  question,  in  order  to  learn  from 
him  what  they  should  swear,  meaning  to  receive  money.  He 
promised  them  nothing,  but  bade  them  swear  according  to 
their  consciences.  They  went  away  in  wrath,  and  found  a 
Terdict  against  the  abbey .^     (p.  44.) 

II  iai>7  aei  down  here  one  or  two  prononneed  sentence  of  exeommanloatlon 

other  pungee  from  the  same  Chronicle,  against  the  offenders. 

DHutntting  the  modes  of  trial  In  that  The  combat  was   not   an  authorised 

m.  flsmson  offered    that  a  right  of  mode   of  trial   within  boroughs;   they 

sdTowion  should  be  determined  by  the  preserred   the  old  Saxon  compurgation. 

<Unuuit*s  oath,  a  method  recognised  in  And  this  may  be  an  additional  ^roof  of 

■ome  eases  by  the  clril  and  canon  law,  the  antiquity  of  their  prirlleges.    A  free 

bat  only,  I  ooneelTe,  in  &Tor  of  the  de-  tenant  of  the  eelercarius  of  the  abbey,  cui 

ftodaot    Cumque  miles  iUe  lenuisset  potOs  et  esess  cura  (Du  Cange),  being 

lonie,  dUatam  est  Juramentum  per  con-  charged  with  robbery,  and  Tanqulshed  in 

tensQiD  ntriusque  partis  sexdecim  legali-  the  combat,  was  hanged.    The  burgesses 

bw  behnndredo,  qui  JuniTerunt  hoc  esse  of  Bury  said  that,  If  he  had  been  re8ident 

iesiibba^s.    p.  44.    The  proceeding  by  within  the  borough,  it  would  not  hare 

jvon  was  sometimes  applied  even  when  come  to  battle,  but  he  would  have  purged 

the  seatenoe  belonged  to  the  ecclesiastical  himself  by  the  oaths  of  his  neighbors, 

iuMktlon.     A  riot,  with   bloodshed,  slcut  libertas  est  eorum  qui  manont  In- 

wing  oo^urred,  the   abbot,    acceptis  ft»  burgum.    p.  74.    It  Is  hard  to  pro- 

lunawntis  a  sexdecim  Iq^Ubus  homini-  nounoe  by  which  procedure  the  greater 

•■ket  auditis  eornm  atteAtationibns,  number  of  guilty  persons  escape!. 
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Yet  in  its  itidest  and  most  imperfect  form,  the  trial  bj  a 
Bworn  inquest  was  far  superior  to  the  impious  superstition  of 
ordeals,  the  hardly  less  preposterous  and  unequal  duel,  the 
unjust  deference  to  power  in  compurgation,  when  the  oadi  of 
one  thane  counterbalanced  those  of  six  ceorls,  and  even  to  the 
free-spirited  but  tumultuary  and  unenlightened  decisions  of 
the  hundred  or  the  county.  It  may,  indeed,  be  thought  by 
the  speculative  philosopher,  or  the  practical  lawyer,  that  in 
those  early  stages  which  we  have  just  been  surveying,  from 
the  introduction  of  trial  by  jury  under  Henry  II.  to  the  atp 
tainment  of  its  actual  perfection  in  the  first  part  of  the  fifteenth 
century,  there  was  little  to  warrant  our  admlratioa.  Still  let 
us  ever  remember  that  we  judge  of  past  ages  by  an  errone- 
ous standard  when  we  wonder  at  their  prejudices,  much  more 
when  we  forget  our  own.  We  have  but  to  place  ourselves, 
for  a  few  minutes,  in  imagination  among  the  English  of  the 
twelfth  and  thirteenth  centuries,  and  we  may  better  vat- 
derstand  why  they  cherished  and  panted  for  the  judicium 
pariumj  the  trial  by  their  peers,  or,  as  it  is  emphaticaUy 
styled,  by  the  country.  It  stood  in  opposition  to  foreign  law- 
yers and  foreign  law ;  to  the  chicane  and  subtlety,  the  dilatory 
and  expensive  though  accurate  technicalities,  of  Normandy, 
to  tribunals  where  their  good  name  could  not  stand  them  in 
stead,  nor  the  tradition  of  their  neighbors  support  their  claim. 
For  the  sake  of  these,  for  the  maintenance  of  the  laws  of  £d« 
ward  the  Confessor,  as  in  pious  reverence  they  termed  every 
Anglo-Saxon  usage,  they  were  willing  to  encounter  the  noisy 
rudeness  of  the  county-court,  and  the  sway  of  a  potent  adver- 
sary. 

Henry  II.,  a  prince  not  perhaps  himself  wise,  but  served 
by  wise  counsellors,  blended  the  two  schemes  of  jurisprudence, 
as  far  as  the  times  would  permit,  by  the  assize  of  novel  dis- 
seizin, and  the  circuits  of  his  justices  in  eyre.  From  this  ag6 
justly  date  our  form  of  civil  procedure ;  the  trial  by  a  jury 
(using  always  that  word  in  a  less  strict  sense  than  it  bears 
with  us)  replaced  that  by  the  body  of  hundredors ;  the  stream 
of  justice  purified  itself  in  successive  generations  through  the 
acuteness,  learning,  and  integrity  of  that  remarkable  series  of 
men  whose  memory  lives  chiefly  among  lawyers,  I  mean  the 
judges  under  the  house  of  Plantagenet ;  and  thus,  while  the 
common  law  borrowed  from  Normandy  too  much,  perhaps,  of 
its  subtlety  in  distinction,  and  became  as  scientific  as  that  of 


-^ 


CBiP.ynL  FOLCLAND  AND  BOCLAND.  191 

Rome,  it  maintaiTied,  without  encroachment,  the  gnind  prin« 
dple  of  the  Saxon  polity,  the  trial  of  facts  by  the  country. 
From  this  principle  (except  as  to  that  preposterous  relic  of 
barbarism,  the  requirement  of  unanimity)  may  we  never 
Bwerve — may  we  never  be  compelled,  in  wish,  to  swerve  — 
bj  a  contempt  of  their  oaths  in  jurors,  and  a  disregard  of  the 
JQst  limits  of  their  trust  I 

Note  IX.    Page  86. 

The  nature  of  both  tenures  has  been  perspicuously  illus- 
trated by  Mr.  Allen,  in  his  Inquiry  into  the  Rise  and  Growth 
of  the  Royal  Prerogative,  from  which  I  shall  make  a  long 
extract 

**  The  distribution  of  landed  property  in  England  by  the 
Anglo-Saxons  appears  to  have  been  regulated  on  the  same 
principles  that  directed  their  brethren  on  the  continent.  Part 
of  the  lands  they  acquired  was  converted  into  estates  of  in- 
heritance for  individuals ;  part  remained  the  property  of  the 
public,  and  was  lefl  to  the  disposal  of  the  state.  The  former 
was  called  hoeland;  the  latter  I  apprehend  to  have  been  that 
description  of  landed  property  which  was  known  by  the 
name  ^  fMand. 

**  Folcland,  as  the  word  imports,  was  the  land  of  the  folk  or 
people.  It  was  the  property  of  the  community.  It  might  be 
occupied  in  common,  or  possessed  in  severalty ;  and,  in  the 
latter  case,  it  was  probably  parcelled  out  to  individuals  in  the 
folcgemot,  or  court  of  the  district,  and  the  grant  attested  by 
the  freemen  who  were  then  present.  But,  while  it  continued 
to  be  foldaad,  it  could  not  be  alienated  in  perpetuity ;  and^ 
therefore,  on  the  expiration  of  the  term  for  which  it  had  been 
granted,  it  reverted  to  the  community,  and  was  again  distrib- 
uted by  the  same  authority.* 

"Bocland  was  held  by  book  or  charter.  It  was  land  that 
^  been  severed  by  an  act  of  goyemment  from  the  folcland, 
and  converted  into  an  estate  of  perpetual  inheritance.  It 
might  belong  to  the  church,  to  the  king,  or  to  a  subject.  It 
might  be  alienable  and  devisable  at  th^  will  of  the  proprie- 

1  SpdBttii  danerlbes  folcl»nd  m  terra  dnplid   titnlo   posaldebftiit :  rel   fcriptt 

f^V^^ub,  Q1UB  jure  eommuni  possidetar  ftuctoritfttaf  qaod  bocUnd  roe&baat  —  Tttl 

— OM  Mripto.     OloM.   FolcUod.      Id  populi  testlmonio,  qaod  fololonJ  diziera. 

■Mtter  place  he  dUtin^ulshw  it  acea-  lb.  Boeland 
ttity  ftoa  boelAod    -  Pnedla  Saxonet 
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tor.  It  might  be  limited  in  its  descent  without  any  power  of 
alienation  in  the  possessor.  It  was  often  granted  for  a  single 
life,  or  for  more  lives  than  one,  with  remainder  in  perpetuity 
to  the  church.  It  was  forfeited  for  various  delinquencies  to 
the  state. 

''Estates  in  perpetuity  were  usually  created  by  charter 
afler  the  introduction  of  writing,  and,  on  that  account,  boo- 
land  and  land  of  inheritance  are  often  used  as  synonymous 
expressions.  Bat  at  an  earlier  period  they  were  conferred 
by  the  delivery  of  a  staff,  a  spear,  an  arrow,  a  drinking-horn, 
the  branch  of  a  tree,  or  a  piece  of  turf ;  and  when  the  dona- 
tion was  in  favor  of  the  church,  these  symbolical  representa- 
tions of  the  grant  were  deposited  with  solemnity  on  the  altar ; 
nor  was  this  practice  entirely  laid  aside  after  the  introduction 
of  title-deeds.  There  are  instances  of  it  as  late  as  the  time 
of  the  Conqueror.  It  is  not,  therefore,  quite  correct  to  say 
that  all  the  lands  of  the  Anglo-Saxons  were  either  folcland 
or  bocland.  When  land  was  granted  in  perpetuity  it  ceased 
to  be  folcland;  but  it  could  not  with  propriety  be  termed 
bocland,  unless  it  was  conveyed  by  a  written  instrument. 

^Folcland  was  subject  to  many  burdens  and  exactions 
fix)m  which  bocland  was  exempt  The  possessors  of  folcland 
were  bound  to  assist  in  the  reparation  of  royal  vills  and  in 
other  public  works.  They  were  liable  to  have  travellers  and 
others  quartered  on  them  for  subsistence.  They  were  re- 
quired to  give  hospitality  to  kings  and  great  men  in  their 
progresses  through  the  country,  to  furnish  them  with  carriages 
and  relays  of  horses,  and  to  extend  the  same  assistance  to 
their  messengers,  followers,  and  servants,  and  even  to  the 
persons  who  had  charge  of  their  hawks,  horses,  and  hounds. 
Such  at  least  are  the  burdens  from  which  lands  are  liberated 
when  converted  by  charter  into  bocland. 

*'  Bocland  was  liable  to  none  of  these  exactions.  It  was 
released  from  all  services  to  the  public,  with  the  exceptil)n  of 
contributing  to  military  expeditions,  and  to  the  reparation  of 
castles  and  bridges.  These  duties  or  services  were  comprised 
in  the  phrase  of  trinoda  necessitas,  which  were  said  to  be  in- 
cumbent on  all  persons,  so  that  none  could  be  excused  from 
them.  The  church  indeed  contrived,  in  some  cases,  to  obtain 
an  exemption  from  them  ;  but  in  general  its  lands,  like  those 
of  others,  were  subject  to  them.  Some  of  the  charters  grant- 
ing to  the  possessions  of  the  church  an  exemption  from  all 
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flerrices  whatsoever  were  gencdne ;  bat  the  greater  part  are 
forgeries.'*  —  (p.  142.) 

Bocland,  we  perceive  bj  this  extract,  was  not  necessarily 
alodial,  in  the  sense  of  absolute  propriety.  It  might  be 
graoted  ibr  lives,  as  was  oflen  the  case  ;  and  then  it  seems  to 
have  been  called  ken4and  (prtestita),  lent  or  leased.  (Pal- 
grave,  ii.  361.)  Such  land,  however,  was  not  feudal,  as  I 
conceive,  if  we  use  that  word  in  its  legitimate  European 
sense ;  though  Uhn  is  the  only  Grerman  word  for  a  fief.  Mr. 
Alien  has  found  no  tmces  of  this  use  of  the  word  among  the 
Anglo-Saxons.  (Appendix,  p.  57.)  Sir  F.  Palgrave  agrees 
in  general  with  Mr.  Allen.* 

We  find  another  great  living  authority  on  Anglo-Saxon 
and  Teutonic  law  concurring  in  the  same  luminous  solution 
of  this  long-disputed  problem.  "  The  natural  origin  of  folc- 
]and  is  the  superabundance  of  good  land  above  what  was  at 
once  appropriated  by  the  tribes,  families,  or  gentes  (maegburg, 
gelondan),  who  first  settled  in  a  waste  or  conquered  land ; 
bat  its  existence  enters  into  and  modifies  the  system  of  law, 
and  on  it  depends  the  definition  of  the  march  and  the  gau 
with  their  boundaries.  Over  the  folcland  at  first  the  king 
alone  had  no  control ;  it  must  have  been  apportioned  by  the 
nation  in  its  solemn  meeting ;  earlier,  by  the  shire  or  other 
collection  of  freemen.  In  Beowulf,  the  king  determines  to 
baild  a  palace,  and  distribute  in  it  to  his  comites  such  gold, 
silver,  arms,  and  other  valuables  as  Grod  had  given  him,  save 
the  folcsceare  and  the  lives  of  men  —  *  butan  folcsceare  and 
feorum  gumena'  —  which*  he  had  no  authority  to  dispose  of. 
This  relative  position  of  folcland  to  bocland  is  not  confined 
to  the  Anglo-Saxon  institutions.  The  Frisians,  a  race  from 
whom  we  took  more  than  has  generally  been  recognized,  had 
the  same  distinction.  At  the  same  time  I  difi^er  from  Grimm, 
who  seems  to  consider  folcland  as  the  pure  alod,  bocland  as 
the  fief.  '  Folcland  im  Gregensatz  zu  beneficium.  Leges  £dv. 
II. ;  das  ist,  reine  alod,  im  Gegensatz  zu  beneficium,  Lehen. 
Vgl.  das  Friesische  caplond  und  bocland.  As.  p.  15.'  (D 
R  A.  p.  463.)  I  think  the  reverse  is  the  case ;  and  indeed 
we  have  one  instance  where  a  king  exchanged  a  certain  por- 

*  The  law  of  ml  property,  or  boclAod,  the  best  ancient  precedents,  and  li  of 

b  the  iLnglo-Sason  period,  la  giren  in  a  coune  studied,  to  the  disregard,  when 

fcw  pegee,  equally  succinct  and    lumi-  neceMary,  of  more  defectire  antborltlef. 

BMa  bj  If  r.  Srenoe.    Eqiiit.  Jurisd.  p.  by  those  who  regard  this  portion  of  k^M 

1Mb.  13m  Codex  DIpiomaticus  furniithes  history 
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tkm  of  folcland  for  an  equal  portion  of  bocland  with  one  of 
his  comite^  He  then  gave  the  exchanged  folcland  all  the 
privileges  of  bocland,  and  proceeded  to  make  the  bocland  he 
had  received  in  exchange /bibZaiufL"  (Kemble's  G)dex  Dip- 
lomaticus,  L  p.  104.) 

It  is  of  importance  to  mention  that  Mr.  "ELy  when  he  wrote 
this  passage,  had  not  seen  Mr.  Allen's  work ;  so  that  the  in- 
dependent concurrence  of  two  such  antiquaries  in  the  same 
theory  lends  it  very  great  support  In  the  second  volume  of 
the  Godex  Diplomaticus  the  editor  adduces  fresh  evidence  as 
to  the  nature  of  folcland,  ^*  the  terra  ^fisccdts,  or  public  land 
grantable  by  the  king  or  his  council,  as  the  representatives  of 
the  nation.''  (p.  9.)  Mr.  Thorpe,  in  the  glossary  to  his  edition 
of  "  Ancient  Laws"  (v.  Folcland),  quotes  part  of  the  same 
extract  from  Allen  which  I  have  given,  and,  making  no  re- 
mark, must  be  understood  to  concur  in  it.  Thus  we  may 
consider  this  interpretation  in  possession  of  the  field.^ 

The  word  folcland  fell  by  degrees  into  disuse,  and  gave 
place  to  the  term  terra  regis,  or  crown-land.  (Allen,  p.  160.) 
This  indicates  the  growth  of  a  monarchical  theory  which 
reached  its  climax,  in  this  applicationrof  it,  afler  the  Con- 
quest, when  the  entire  land  of  England  was  supposed  to  have 
been  the  demesne  land  of  the  king,  held  under  him  by  a 
feudal  tenure. 

Note  X.    Page  113. 

^  Amongst  the  prerogatives  of  the  crown,  the  Conqueror 
and  many  of  his  successors  appear  to  have  assumed  the  power 
of  making  laws  to  a  certain  extent,  without  the  authority  of 
their  greater  council,  especially  when  operating  only  in  re- 
straint of  the  king's  prerogative,  for  the  benefit  of  his  sub* 
jects,  or  explaining,  amending,  or  adding  to  the  existing  law 
of  the  land,  as  administered  between  subject  and  subject; 
and  this  prerogative  was  commonly  exercised  with  the  advice 
of  the  king's  ordinary  or  select  council,  though  frequently  the 
edict  was  expressed  in  the  king's  name  alone.  But  as  fkr  as 
can  be  judged  from  existing  documents  or  from  history,  it 
was  generally  conceived^  that  beyond  these  limits  the  consent 


1  It  BMOiB  to  be  a  Decenary  infereoce  exception  of  the  term  xegiii  if  that 

from  tlie   etidenee  of  Domesday  Book  truly  the  repreeentatiTe  of  annlwt  §ak^ 

that  all  Bogland  had  been  converted  into  land,  aa  Allen  suppoaaa 
boebmd  before  the   Conquest,  with  the 
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of  a  larger  assembly,  of  that  which  was  deemed  the  '  Com- 
mimewnciliam  r«gbi,'  was  in  strictness  necessarj;  thoni^ 
sometimes  the  monarch  on  the  throne  ventured  to  stretch  Ma 
prerogative  further,  even  to  the  imposition  of  taxes  to  answer 
his  necessities,  without  the  common  consent ;  and  the  great 
straggles  between  the  kings  of  England  and  their  people 
kave  generally  been  produced  by  sudi  stretches  of  the  royal 
prerogative,  till  at  length  it  has  been  established  that  no 
legislative  act  can  be  done  without  the  concurrence  of  that 
assembly,  now  emphatically  called  the  king's  parliament.** 
(Eeport  of  Lords'  Committee  on  the  Digni^  g£  a  Peer,  p. 
22,  edit.  1819.)       • 

^  It  appears,"  says  the  committee  afterwards,  ^  from  all  the 
charters  taken  together,  that  during  the  reigns  of  William 
Rafos,  his  brother  Henry,  and  Stephen,  many  things  had 
been  done  contrary  to  law ;  but  that  there  did  exist  some 
legal  constitution  of  government,  of  which  a  legislative  coun- 
cil (for  some  purposes  at  least)  formed  a  part ;  and  particu- 
tarij  that  all  impositions  and  exactions  by  the  mere  authority 
of  &e  crown,  not  warranted  by  the  existing  law,  were  rep* 
robated  as  infringements  of  the  just  rights  of  the  subjects  of 
the  realm,  thongh  the  existing  law  leh  a  large  portion  of  the 
king's  subjects  Uable  to  tallage  imposed  at  the  will  of  the 
ciown ;  and  the  tenants  of  the  mesne  lords  were  in  many 
cases  exposed  to  similar  exaction."  (p.  42.) 

These  passages  appeared  to  Mr.  Allen  so  inadequate  a 
representation  of  the  Anglo-Norman  eonstitution,  that  he 
coounented  upon  the  ignorance  of  the  committee  with  no 
slight  seventy  in  the  Edinburgh  Review.  The  principal 
charges  against  the  Report  in  this  respect  are,  that  the  com- 
mittee have  confounded  the  ordinary  or  select  council  of  the 
king  with  the  commune  concilium^  and  supposed  that  the 
fonner  alone  was  intended  by  historians,  as  the  advisers  of 
the  crown  in  its  prerogative  of  altering  the  law  of  the  land, 
when,  in  fact,  the  great  council  of  the  national  aristocracy  is 
clearly  pointed  out ;  and  that  they  have  disregarded  a  great 
deal  of  historical  testimony  to  the  political  importance  of  the 
latter.  It  appears  to  be  clearly  shoWn,  from  the  Saxon  Chron- 
icle and  other  writers,  that  assemblies  of  bishops  and  nobles, 
Bometines  very  large,  were  held  by  custom,  "  de  more,"  three 
times  in  the  year,  by  William  the  Conqueror  and  by  both  his 
sons;  that  they  were,   however,  gradually  intermitted  by 
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Henry  L,  and  ceased  early  in  the  reign  of  Stephen.  In  these 
councils,  which  were  legislative  so  far  as  new  statutes  were 
ever  required,  a  matter  of  somewhat  rare  occurrence,  bat 
more  frequently  rendering  their  advice  on  measures  to  be 
adopted,  or  their  judgment  in  criminal  charges  against  men 
of  high  rank,  and  even  in  civil  litigation,  we  have,  at  least  in 
theory,  the  acknowledged  limitations  of  royal  authority.  I 
refer  the  reader  to  this  article  in  the  Edinburgh  Review  (voL 
XXXV.),  to  which  we  must  generally  assent ;  observing,  how- 
ever, that  the  committee,  though  in  all  probability  mistaken  in 
ascribing  proceedings  of  the  Norman  sovereigns  to  the  advice 
of  a  select  council,  which  really  emanated  from  one  much 
larger,  did  not  call  in  question,  but  positively  assert,  the  con- 
stitutional necessity  of  the  latter  for  general  taxation,  and 
perhaps  for  legislative  enactments  of  an  important  kind. 
And,  when  we  consider  the  improbability  that  **  all  the  great 
men  over  all  England,  archbisliops  and  bishops,  abbots  and 
earls,  thanes  and  knights,"  as  the  Saxon  chronicler  pretends, 
could  have  been  regularly  present  thrice  a  year,  at  Winches- 
ter, Westminster,  and  Gloucester,  when  William,  as  he  informs 
us,  "  wore  his  crown,"  we  may  well  suspect  that,  in  the  ordi- 
nary exercise  of  his  prerogative,  and  even  in  such  provisions 
as  might  appear  to  him  necessary,  he  did  not  wait  for  a  very 
full  assembly  of  his  tenants  in  chief.  The  main  question  is, 
whether  this  council  of  advice  ^nd  assent  was  altogether  of 
his  own  nomination,  and  this  we  may  confidently  deny. 

The  custom  of  the  Anglo-Saxon  kings  had  been  to  hold 
meetings  of  their  witan  very  frequently,  at  least  in  the  regu- 
lar course  of  their  government.  And  this  was  also  the  rule 
in  the  grand  fiefs  of  France.  The  pomp  of  their  court,  the 
maintenance  of  loyal  respect,  the  power  of  keeping  a  vi^lant 
eye  over  the  behavior  of  the  chief  men,  were  sutficient  mo- 
tives for  the  Norman  kings  to  preserve  this  custom ;  and  the 
nobility  of  course  saw  in  it  the  security  of  their  privileges  as 
well  as  the  exhibition  of  their  importance.  Hence  we  find 
that  William  and  his  sons  held  their  courts  de  more,  as  a  reg 
ular  usage,  three  times  a  year,  and  generally  at  the  great 
festivals,  and  in  different  parts  of  the  kingdom.  Instances 
are  collected  by  the  Edinburgh  Reviewer  (vol.  xxxv.  p.  5). 
And  here  the  public  business  was  transacted ;  though,  if  these 
meetings  were  so  frequent,  it  is  probable  that  for  the  most 
part  they  pa<«se<l  off  in  a  banquet  or  a  tournament 


Chap.  Tin.  RIGHT  OF  LEGISLATION.  .  197 

The  Lords'  Committee,  in  notes  on  the  Second  Report,  when 
reprinted  in  1829,  do  not  acquiesce  in  the. positions  of  their 
hardj  critic,  to  whom,  without  direct  mention,  they  manifestly 
allude.  ''From  the  relations  of  annalists  and  historians,'* 
thej  observe,  "  it  has  been  inferred  that  during  the  reign  of 
the  Conqueror,  and  during  a  long  course  of  time  from  the 
Conquest,  the  archbishops,  bishops,  abbots  and  priors,  earls 
and  barons  of  the  realm  were  regularly  convened  three  times 
in  every  year,  at  three  different  and  distinct  places  in  the 
kingdom,  to  a  general  council  of  the  realm.  Considering  the 
state  of  the  country,  and  the  habits  and  dispositions  of  the 
people,  this  seems  highly  improbable ;  especially  if  the  word 
barones,  or  the  words  proceres  or  magnates,  oflen  used  by 
writers  in  describing  such  assemblies,  were  intended  to  include 
all  the  persons  holding  immediately  of  the  crown,  who,  accord- 
ing to  ihe  charter  of  John,  were  required  to  be  summoned  to 
constitute  the  great  council  of  the  realm,  for  the  purpose  of 
granting  aids  to  the  crown."  (p.  449.)  But  it  is  not  necessary 
to  suppose  this ;  those  might  have  attended  who  lived  near,  or 
who  were  specially  summoned.  The  committee  argue  on  the 
supposition  that  all  tenants  in  chief  must  have  attended  thrice 
a  year,  which  no  one  probably  ever  asserted.  But  that 
William  and  his  sons  did  hold  public  meetings,  de  morCy 
at  three  several  places  in  every  year,' or  at  least  very  fre- 
quently, cannot  be  controverted  without  denying  what  re- 
spected historical  testimonies  affirm;  and  the  language  of 
these  early  writers  intimates  that  they  were  numerously 
attended.  Aids  were  not  regularly  granted,  and  laws  much 
more  rarely  enacted  in  them ;  but  they  might  still  be  a  na- 
tional council.  But  the  constituent  parts  of  such  councils  will 
be  discussed  in  a  subsequent  note. 

It  is  to  be  here  remarked  that,  with  the  exception  of  the 
charters  granted  by  William,  Henry,  and  Stephen,  which  are 
in  general  rather  like  confirmations  of  existing  privileges  than 
novel  enactments,  though  some  clauses  appear  to  be  of  the 
latter  kind,  little  authentic  evidence  can  be  found  of  any  leg- 
isladve  proceedings  from  the  Conquest  to  the  reign  of  Henry 
n.  The  laws  of  the  Conqueror,  which  we  find  in  Ingulfus, 
do  not  come  within  this  category ;  they  are  a  confirmation  of 
English  usages,  granted  by  William  to  his  subjects.  "  Cez 
sunt  les  leis  et  les  custumes  que  li  reis  William  grantad  el 
pople  de  Engleterre  apres  le  conquest  de  la  terre.     Icelea 
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mesmes  que  li  reis  Edward  sun  cusin  tint  devant  luL"  TheBe, 
published  by  6^e  (Script  Ber.  Anglic  voL  L),  and  more 
accurately  than  before  from  the  Holkham  manoscript  by  Sir 
Francis  Palgrave,  have  sometimes  passed  for  genuine.  The 
real  original  however,  is  the  Latin  text,  first  published  by 
him  with  the  French,  (£ng.  Commonw.  voL  ii.  p.  89.)  The 
French  translation  he  refei's  to  the  early  part  of  the  reign  of 
Henry  III.  At  the  time  when  Ingulfus  is  supposed  to  have 
lived,  soon  afler  the  Conquest,  no  laws,  as  Sir  F.  Palgrave 
justly  observes,  were  written  in  French,  and  he  might  have 
added  that  we  cannot  produce  any  other  specimen  of  the  lan- 
guage which  is  certainly  .of  that  age.  (See  Quarterly  Review, 
xxxiv.  260.)  It  is  said  in  the  charter  of  Henry  L  that  the 
laws  of  £dward  were  renewed  by  William  with  the  same 
emendation. 

But  the  changes  introduced  by  William  in  the  tenure  of 
land  were  so  momentous  that  the  most  cautious  inquirers 
have  been  induced  to  presume  some  degree  of  common  con- 
sent by  those  whom  they  so  much  affected.  ^  There  seems 
to  be  evidence  to  show  that  the  great  change  in  the  tenure 
of  land,  and  particularly  the  very  extensive  introduction  of 
tenure  by  knight-service,  was  made  by  the  consent  of  those 
principally  interested  in  the  land  charged  with  the  burdens 
of  that  tenure ;  and  that  the  general  cluuiges  made  in  the 
Saxon  laws  by  the  Conqueror,  forming  of  the  two  one  people, 
was  also  effected  by  common  consent ;  namely,  in  the  language 
of  the  charter  of  William  with  respect  to  the  tenures,  *  per 
commune  concilium  tocius  regni,'  and  with  respect  to  both, 
as  expressed  in  the  charter  of  his  son  Henry,  *c6ncilio  ba- 
Tonum;'  though  it  is  far  from  clear  who  were  Uie  persons 
intended  to  be  so  described."  (Report  of  Lords*  Committee, 
p.  50.) 

The  separation  of  the  civil  and  ecclesiastical  jurisdictions 
was  another  great  innovation  in  the  reign  of  the  Conqueror, 
This  the  Lords'  Committee  incline  to  refer  to  his  sole  author- 
ity. But  Allen  has  shown  by  a  writ  of  William  addressed 
to  the  bishop  of  Lincoln  that  it  was  done  '^  communi  concilio, 
et  concilio  archiepiscoporum  meorum,  et  caeterorum  episcopo- 
mm  et  abbatum,  et  onmium  principum  regni  mei."  (Edinb. 
Rev.  p.  15.)  And  the  Dome^^day  survey  was  determined 
upon,  after  a  consuhation  of  William  with  his  great  council 
at  Gloucester,  in  1084.     This  would  of  course  be  reckoned  a 
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I^bkdye  measure  in  the  present  day  ;  but  it  might  not  pass 
for  more  than  a  temporary  ordinance.  The  only  laws  under 
Henry  I^  except  his  charter,  of  which  any  account  remains 
in  history  (there  are  none  on  record),  fall  under  the  same 
description. 

The  Ck)n3titutions  of  Clarendon,  in  1164,  are  certainly  a 
regalar  statute ;  whoever  might  be  the  consenting  parties,  a 
subject  to  be  presently  discus^sed,  these  famous  provisions  were 
enacted  in  the  great  council  of  the  nation.  This  is  equally 
true  of  the  Assizes  of  Northampton,  in  1178.  But  the  eai^ 
liest  Anglo-Norman  law  which  is  extant  in  a  regular  form  is 
the  assize  made  at  Clarendon  for  the  preservation  of  the 
peace,  probably  between  1165  and  1176.  This  remarkable 
statute,  ^  quam  dominus  rex  Henricus,  consilio  archiepiscopo- 
ram  et  episcoporum  et  abbatum,  cssterorumque  baronum 
suorum  constituit,"  was  first  published  by  Sir  F.  Palgrave 
iiom  a  manuscript  in  the  British  Museum.  (Engl.  Conmionw. 
i.  257;  iL  168.)  In  other  instances  tlie  royal  prerogative 
may  perhaps  have  been  held  sufficient  for  innovations  which, 
after  the  constitution  became  settled,  would  have  i*equired  the 
sanctioa  of  the  whole  legislature.  No  act  of  parliament  is 
known  to  have  been  made  under  Richard  I. ;  but  an  ordi- 
nance, setting  the  assize  of  bread,  in  the  fiflh  of  John,  is 
recited  to  be  established  ^*  communi  concilio  baronum  nostro- 
ruHL**  Whether  these  words  afford  sufficient  ground  for 
believing  that  the  assize  was  set  in  a  full  council  of  the  realm, 
may  possibly  be  doubtful.  The  conmiittee  incline  to  the 
affirmative,  and  remark  that  a  general  proclamation  to  the 
same  effect  is  mentioned  in  history,  but  merely  as  proceeding 
from  the  king,  so  that  '*  the  omission  of  the  woitls  ^  communi 
concilio  baronum '  in  the  proclamation  mentioned  by  the  his- 
torian, though  appearing  in  the  ordinance,  tends  also  to  show 
that,  though  similar  words  may  not  be  found  in  other  similar 
documents,  the  absence  of  those  words  ought  not  to  lead  to  a 
certain  conclusion  that  the  act  done  had  not  the  authority  of 
the  same  common  council."     (p.  84.} 

Note  XL     Page  113. 

This  charter  has  been  introduced  into  the  new  edition  ol 
Bymer's  Fcedera,  and  heads  that  collection.  The  Committee 
of  the  Lords'  on  the  Dignity  of  a  Peer,  in  their  Second  Be- 
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port,  have  the  following  observations:  —  **The  printed  copy 
is  taken  from  the  Red  Book  of  the  Exchequer,  a  document 
which  has  long  been  admitted  in  the  Court  of  Exchequer  as 
evidence  of  authority  for  certain  purposes ;  but  no  trace  has 
been  hitherto  found  of  the  original  charter  of  William,  though 
the  insertion  of  a  copy  in  a  book  in  the  custody  of  the  king's 
Exchequer,  resorted  to  by  the  judges  of  that  court  for  other 
purposes,  seems  to  afford  reasonable  ground  for  supposing  that 
such  a  charter  was  issued,  and  that  the  copy  so  preserved  is 
probably  correct,  or  nearly  correct  The  copy  in  tlie  Red 
Book  is  without  date,  and  no  circumstance  tending  to  show  its 
true  date  has  occurred  to  the  committee ;  but  it  may  be  col- 
lected from  its  contents  that  it  was  probably  issued  in  the 
latter  part  of  that  king's  reign  ;  about  which  time  it  appears 
from  history  that  he  confirmed  to  his  subjects  in  England  the 
ancient  Saxon  laws,  with  alterations."  (p.  28.) 

I  once  thought,  and  have  said,  that  diis  charter  seems  to 
comprehend  merely  the  feudal  tenants  of  the  crown.  This 
may  be  true  of  one  clause ;  but  it  is  impossible  to  construe 
*^  omnes  liberi  homines  totius  monarchiae  '*  in  so  contracted  a 
sense.  The  committee  indeed  observe  that  many  of  the  king^s 
tenants  were  long  after  subject  to  tallage.  But  I  do  not  sup- 
pose these  to  have  been  included  in  ^'  liberi  homines."  The 
charter  involves  a  promise  of  the  crown  to  abstain  from  ex- 
actions frequent  in  the  Conqueror's  reign,  and  falling  on  mesne 
tenants  and  others  not  liable  to  arbitrary  taxation. 

This  charter  contains  a  clause — '^  Hoc  quoque  praecipimns 
ut  omnes  habeant  et  teneant  legem  Edwardi*  Regis  in  omnibus 
rebus  adjunctis  his  quaa  constituimus  ad  ultilitatem  Anglorum." 
And  as  there  is  apparent  reference  to  these  words  in  the 
charter  of  Henry  I. —  **  Legem  Edwardi  Regis  vobis  reddo 
cum  illis  emendationibus  quibus  pater  mens  eam  emendavit 
consilio  baronum  suorum" — the  committee  are  sufficiently 
moderate  in  calling  this  ^  a  clause,  tending  to  give  in  some  di' 
gree  authenticity  to  the  copy  of  the  charter  of  William  the 
Conqueror  inserted  in  the  Red  Book  of  the  Exchequer."  (p. 
39.)  This  charter  seems  to  be  fully  established :  it  deserves 
to  be  accounted  the  first  remedial  concession  by  the  crown ; 
for  it  indicates,  especially  taken  in  connection  with  pablic 
history,  an  arbitrary  exercise  of  royal  power  which  neither  the 
new  nor  the  old  subjects  of  the  English  monarchy  reckoned 
lawful.     It  is  also  the  earliest  recognition  of  the  Anglo-Saxon 
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hwa,  such  as  they  subsisted  under  the  Confessor,  and  a  proof 
both  that  the  English  were  now  endeavoring  to  raise  their  heads 
from  servitude,  and  that  the  Normans  had  discovered  some 
immunities  from  taxation,  or  some  securities  from  absolute 
power,  among  the  conquered  people,  in  which  they  desired  to 
participate.  It  is  deserving  of  remark  that  the  distinction  of 
personal  law,  which,  indeed,  had  almost  expired  on  the  conti- 
nent, was  never  observed  in  England ;  at  least,  we  have  no 
eyidenoe  of  it,  and  the  contrary  is  almost  demonstrable.  The 
oonqaerors  fell  at  once  into  the  laws  of  the  conquered,  and 
this  continued  for  more  than  a  century. 

The  charter  of  William,  like  many  others,  was  more  ample 
than  effectual.  "  The  committee  have  found  no  document  to 
ghow,  nor  does  it  appear  probable  from  any  relation  in  his- 
tory that  William  ever  obtained  any  general  aid  from  his  sub- 
jects by  grant  of  a  legislative  assembly ;  though  according  to 
history,  even  afler  the  charter  before  mentioned,  he  extorted 
great  sums  from  individuals  by  various  means  and  under 
Tarious  pretences.  Towards  the  close  of  his  reign,  when  he 
had  exacted,  as  stated  by  the  editor  of  the  -first  part  of  the 
Annals  called  the  Annals  of  Waverley,  the  oath  of  fealty  from 
the  principal  landholders  of  every  description,  the  same  his- 
torian adds  that  William  passed  into  Normandy, '  adquisitis 
niagnis  thesauris  ab  hominibus  suis,  super  quos  aliquam  cau- 
sam  invenire  poterat,  sive  juste  sive  iniqud '  (words  which 
import  exaction  and  not  grant),  and  he  died  the  year  following 
in  Normandy."     (p.  85.) 

The  deeply  learned  reviewer  of  this  Report  has  shown  that 
the  Annals  of  Waverley  are  of  very  little  authority,  and 
merely  in  this  part  a  translation  from  the  Saxon  Chronicle. 
Bat  the  translation  of  the-  passage  quoted  by  the  committee  is 
correct ;  and  it  was  perhaps  rather  hypercritical  to  cavil  at 
their  phrase  that  William  obtained  this  money  "by  exaction 
and  not  by  grant."  They  never  meant  that  he  imposed  a 
general  tax.  That  it  was  not  by  grant  is  all  that  their  pur- 
pose required;  the  passage  which  they  quote  shows  that  it 
was  under  some  pretext,  and  of^en  an  unjust  one,  which  is  not 
very  unlike  exaction. 

It  is  highly  probable  that,  in  promising  this  immunity  from 
tinJQst  exactions,  William  did  not  intend  to  abolish  the  ancient 
tax  of  Danegelt,  or  to  demand  the  consent  of  his  great  coun- 
cil when  it  was  thought  necessary  to  impose  it     We  read  in 
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tribute  all  over  England,  that  is,  BCTentj-two  pence  fiir  eadi 
hj^e.  This  looks  like  a  Danegelt.  The  rumor  of  invasion 
from  Dnnnuirk  is  set  down  b^  the  chronider  under  the  jettr 
1085 ;  but  probably  William  had  reason  to  be  prepared.  He 
may  have  had  the  consent  of  hia  greiit  council  in  tiis  instance. 
But  as  the  tax  had  tbrmerly  been  perpetual,  eo  that  it  was  a 
relaxation  in  favor  of  the  subject  to  reserve  it  for  an  emer- 
gency, we  may  think  it  more  likely  that  thia  imposition  was 
within  his  prerogative ;  that  he,  in  other  words,  was  sole  judge 
of  the  danger  that  required  iu  It  was,  however,  in  triilh,  a 
heavy  tribute,  being  six  shillings  for  every  hyde,  in  many 
cases,  as  we  see  by  Domesday,  no  small  proportion  of  the 
annual  value,  and  would  have  been  a  ginevotts  burden  as  an 
annual  payment. 

Note  Xn.     Page  115. 

This  passage  la  a  contemporary  writer,  being  ao  unequiw- 
cal  as  it  is,  ought  to  have  much  weight  In  the  question  which 
an  eminent  foreigner  has  lately  raided  as  to  the  duration  of 
the  distinction  between  the  Norman  and  English  races.  It  is 
the  favorite  theory  of  M.  Thierry,  pushed  to  an  extreme 
length  both  as  to  his  own  country  and  ours,  that  the  conquer- 
ing nation,  Franks  in  one  case,  Normans  in  the  other,  remained 
down  to  a  late  period — a  pierlod  indeed  to  which  be  assigns 
no  conclusion  — uamingle<l,  or  at  least  undistingnishable,  am' 
Btituting  a  double  people  of  sovereigns  and  subjects,  becoming 
a  noble  order  in  the  state,  haughty,  oppressive,  powerful,  or, 
what  is  in  one  word  most  odious  to  a  French  ear  in  the  nine- 
teenth century,  aristocratic 

It  may  be  worthy  of  consideration,  since  the  authority  of 
this  writer  is  not  to  be  disregarded,  whether  the  Norman 
blood  were  really  blended  with  tlie  native  quite  so  soon  as  the 
reign  of  Henry  II. ;  that  is,  whether  intermarriages  in  the 
superior  classes  of  society  bad  become  so  frequent  as  to  efface 
the  distinctjon.  M.  Thierry  produces  a  few  passages  which 
seem  to  intimate  its  continuance.  But  these  are  too  loosely 
worded  to  warrant  much  regard  ;  and  he  admits  that  after  the 
reign  of  Henry  I.  we  have  no  proof  of  any  hostile  spirit  on  thi. 
part  of  the  English  towards  the  new  dynasty ;  and  that  some 
efforts  were  made  to  conciliate  them  by  representing  Henrj 
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n.  as  the  descendant  of  the  Saxon  line.  (YoL  ii.  p.  374.) 
This,  in  &ct,  was  trae ;  and  it  was  still  more  important  that 
the  name  of  English  was  studiously  assumed  by  our  kings 
(ignorant  though  they  might  be,  in  M.  Thierry's  phrase,  what 
was  the  yemacular  word  for  that  dignity),  and  that  the  Anglo- 
Normans  are  seldom,  if  ever,  mentioned  by  that  separate 
designation.  England  was  their  dwelling-place,  English  their 
name,  (he  English  law  their  inheritance;  if  this  was  not 
wholly  the  case  before  the  separation  of  the  mother  country 
mider  John,  and  yet  we  do  not  perceive  much  limitation  nee 
essary,  it  can  admit  of  no  question  afterwards. 

It    is,  nevertheless,  manifest    that    the    descendants    of 
William's  tenants  in  capite,  and  of  othera  who  seized  on  so 
large  a  portion  of  our  fair  country  from  the  Channel  to  the 
Tweed,  formed   the  chief   part  of  that  aristocracy  which 
Becored  the  liberties  of  the  Anglo-Saxon  race,  as  well  as 
their  own,  at  Runnymede ;  and  which,  sometimes  as  peers  of 
the  realm,  sometimes  as  weU-bom  commoners,  placed  suo- 
oeadve  barrim^  against  the  exorbitances  of  power,  and  pre- 
pared the  way  for  that  expanded  scheme  of  government 
which  we  call  the  English  constitution.     The  names  in  Dug- 
dale's  Baronage  and  in  his  Summon itiones  ad  Parliamentum 
speak  for  themselves ;  in  all  the  earlier  periods,  and  perhaps 
almost  through  the  Planti^enet  dynasty,  we  find  a  great  pre- 
ponderance of  such  as  indicate  a  French  source.     New  fami- 
lies sprung  up  by  degrees,  and  are  now  sometimes  among  our 
chief  nobility ;  but  in  general,  if  we  find  any  at  this  day  who 
have  tolerable  pretentions  to  deduce  their  lineage  from  the 
Conquest,  they  are  of  Norman  descent ;  the  very  few  Saxon 
fiunilies  that  may  remain  with  an  authentic  pedigree  in  the 
male  line  are  seldom  found  in  the  wealthier  class  of  gentry. 
This  is  of  course  to  be  taken  with  deference  to  the  genealo- 
gists.   And  on  this  account  I  must  confess  that  M.  Thierry's 
opinion  of  a  long-continued  distinction  of  races  has  more 
semblance  of  truth  as  to  this  kingdom  than  can  be  pretended 
as  to  France,  without  a  blind  sacrifice  of  undeniable  facts  at 
the  altar  of  plebeian  malignity.     In  the  celebrated  Lettres 
Bor  I'Histoire  de  France,  published  about  1820,  there  seems 
to  be  no  other  aim  than  to  excite  a  factious  animosity  against 
the  ancient  nobility  of  France,  on  the  preposterous  hy|K)th- 
esia  that  they  are  descended  from  the  followers  of  Clovis , 
that  Frank  and  Graul  have  never  boen  truly  intermingled ; 
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and  that  a  conquering  race  was,  even  in  this  age,  attempting 
to  rivet  its  yoke  on  a  people  who  disdained  it.  This  strange 
theory,  or  something  like  it,  had  been  announced  in  a  very 
different  spirit  by  Boulainvilliers  in  the  last  century.  Bat 
of  what  family  in  France,  unless  possibly  in  the  east^-n  part, 
can  it  be  determined  with  confidence  whether  the  founder 
were  Frank  or  Grallo-Roman  ?  Is  it  not  a  moral  certainty 
that  many  of  the  most  ancient,  especially  in  the  south,  must 
have  been  of  the  latter  origin  ?  It  would  be  highly  wrong 
to  revive  such  obsolete  distincdons  in  order  to  keep  up  social 
hatreds  were  they  founded  in  truth ;  but  what  shall  we  say 
if  they  are  purely  chimerical  ? 

Note  XHI.    Page  126.    . 

It  appears  to  have  been  the  opinion  of  Madox,  and  proba- 
bly has  been  taken  for  granted  by  most  other  antiquaries, 
that  this  court,  denominated  Aula  or  Ouria  Regis,  adminis- 
tered justice  when  called  upon,  as  well  as  advised  the  crown 
in  public  affairs,  during  the  first  four  Norman  reigns  as  much 
as  afterwards.  Allen,  however,  maintained  (Edinb.  Rev. 
sxvi.  p.  364)  that  ^Uhe  administration  of  justice  in  the  last 
resort  belonged  originally  to  the  great  council.  It  was  the 
king's  baronial  court,  and  his  tenants  in  chief  were  the  suitors 
and  judges."  Their  unwillingness  and  inability  to  deal  with 
intricate  questions  of  law,  which,  after  the  simpler  rules  of 
Anglo-Saxon  jurisprudence  were  superseded  by  the  subtle- 
ties of  Normandy,  became  continually  more  troublesome,  led 
to  the  separation  of  an  inferior  council  from  that  of  the 
legislature,  to  both  which  the  name  Ouria  Regit  is  for  some 
time  indifferently  applied  by  historians.  This  was  done  by 
Henry  II.,  as  Allen  conjectures,  at  the  great  council  of 
Clarendon  in  1164. 

The  Lords'  Committee  took  another  view,  and  one,  it  mui^t 
ba  confessed,  more  consonant  to  the  prevailing  opinion. 
^The  ordinary  council  of  the  king,  properly  denominated 
by  the  word  ^  concilium '  simply,  seems  always  to  have  con- 
sisted of  persons  selected  by  hun  for  that  purpose ;  and  these 
persons  in  later  times,  if  not  always,  took  an  oath  of  office, 
and  were  assisted  by  the  king's  justiciaries  or  judges,  who 
seem  to  have  been  considered  as  members  of  this  council ; 
and  the  chief  justiciar,  the  treasurer  and  chancellor,  and  soma 
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other  great  officers  of  the  crown,  who  might  be  styled  the 
king's  confidential  ministers,  seem  also  to  have  been  always 
members  of  this  select  council ;  the  chief  justiciar,  from  the 
high  rank  attributed  to  his  office,  generally  acting  as  presi- 
dent  This  select  council  was  not  only  the  king's  ordinary 
coancil  of  state,  but  formed  the  supreme  court  of  justice, 
denominated  Curia  Regt$,  which  commonly  assembled  three 
times  in  every  year,  wherever  the  king  held  his  court,  at  the 
three  great  feasts  of  Easter,  Whitsuntide,  and  Christmas,  and 
sometimes  also  at  Michaelmas.  Its  constant  and  important 
duty  at  those  times  was  the  administration  of  justice." 
(^20.) 

It  has  been  seen  in  a  former  note  that  the  meetings  de  more* 
three  times  in  the  year,  are  supposed  by  Mr.  Allen  to  have 
been  of  the  great  council,  composed  of  the  baronial  aristoc- 
racy. The  positions,  therefore,  of  the  Lords'  committee  were 
of  course  disputed  in  his  celebrated  review  of  their  Report. 
^Sofer  is  it,"  he  says,  •*  from  being  true  that  the  term  Curia 
Begis,  in  the  time  of  the  Conqueror  and  his  immediate  suc- 
cessors, meant  the  king's  high  court  of  justice,  as  distinguish- 
ed from  the  legislature,  that  it  is  doubtful  whether  such  a 
court  then  existed."  (Ed.  Rev.  xxxv.  6.)  This  is  express- 
ed with  more  hesitation  than  in  the  earlier  article,  and  in  a 
subsequent  passage  we  read  that  "  the  high  court  of  justice, 
to  which  the  committee  would  restrict  the  appellation  of  Curia 
Begis,and  of  which  such  frequent  mention  is  made  under 
that  name  in  our  early  records  and  courts  of  law,  was  con- 
finned  and  fully  established  by  Henry  II.,  if  not  originally 
instituted  by  that  prince."     (p.  8.) 

The  argument  of  Mr.  Allen  rests  very  much  on  the  judi- 
cial functions  of  the  witenagemot,  which  he  would  consider  as 
maintained  in  its  substantial  character  by  the  great  councils 
or  parliaments  of  the  Norman  dynasty.  In  this  we  may 
justlj  concur ;  but  we  have  already  seen  how  far  he  is  from 
having  a  right  to  assume  that  the  Anglo-Saxon  kings,  though 
they  might  administer  justice  in  the  full  meetings  called 
witenagemots,  were  restrained  from  its  exercise  before  a 
fflnaller  body  more  permanently  attached  to  their  residence. 
It  is  certain  that  there  was  an  appeal  to  the  king's  court  for 
denial  of  justice  in  that  of  the  lord  having  territorial  jurisdic- 
tion, and,  as  the  words  and  the  reason  imply,  from  that  of 
the  sheriff.     (Leg.  Hen.  I.  o.  58.)     This  was  also  the  law 
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before  Cbe  Conquest  Bat  the  plaintifT  incurred  a  fine  if 
he  brought  his  cause  in  the  first  instance  before  the  king. 
(Thorpe's  Ancient  Laws,  p.  85 ;  and  see  Edinb.  Bev.  zzxv. 
10.)  It  hardly  appears  evident  that  these  cases,  rare  proba- 
bly and  not  generally  interesting,  might  not  be  determined 
ostensibly,  as  they  would  on  any  hypothesis  be  in  reality,  by 
the  chancellor,  the  high  justiciar,  and  other  great  officers  of 
the  crown,  during  the  intervals  of  the  national  coundl ;  and 
this  is  confirmed  by  the  analogy  of  the  royal  courts  in  France, 
which  were  certainly  not  constituted  on  a  very  broad  basis. 
The  feudal  court  of  a  single  barony  might  contain  all  the  vas- 
sals ;  but  the  inconvenience  would  have  become  too  great  if  the 
principle  had  been  extended  to  all  the  tenants  in  chief  of  the 
realm.  This  relates  to  the  first  four  reigns,  for  which  we  are 
reduced  to  these  grounds  of  probable  and  analogical  reasoning, 
since  no  proof  of  the  distinct  existence  of  a  judicial  court 
seems  to  be  producible. 

In  the  reign  of  Henry  U.  a  court  of  justice  is  manifestly 
distinguishable  both  from  the  select  and  firom  the  greater 
council.  *^  In  the  Curia  Regis  were  discussed  and  tried  all 
pleas  immediately  concerning  the  king  and  the  realm ;  and 
suitors  were  allowed,  on  payment  of  fines,  to  remove  their 
plaints  from  inferior  jurisdictions  of  Anglo-Saxon  creation 
into  this  court,  by  which  a  variety  of  business  was  wrested 
from  the  ignorance  and  partiality  of  lower  tribunals,  to  be 
more  confidently  submitted  to  the  decision  of  judges  of  high 
reputation.  Some  plaints  were  also  removed  into  the  Cuna 
Regis  by  the  express  order  of  the  king,  others  by  the  justices, 
then  itinerant,  who  not  unfrequently  felt  themselves  incom:- 
petent  to  decide  upon  difficult  points  of  law.  Matters  of  a 
fiscal  nature,  togetlier  with  the  business  performed  by  the 
Chancery,  were  also  transacted  in  the  Curia  Regis.  Such  a 
quantity  of  miscellaneous  business  was  at  length  found  to  be 
so  perplexing  and  impracticable,  not  only  to  the  officers  of 
the  Curia  Regis,  but  also  to  the  suitors  themselves,  that  ft 
became  absolutely  necessary  to  devise  a  remedy  for  the  in- 
creasing evil.  A  division  of  that  court  into  distinct  depart- 
iQents  was  the  consequence ;  and  thenceforth  pleas  touching 
the  crown,  together  with  common  pleas  of  a  dvil  and  crim- 
inal nature,  were  continued  to  the  Curia  Regis;  plaints  of  a 
fiscal  kind  were  transferred  to  the  Exchequer ;  and  for  the 
Court  of  Chancery  were  reserved  all  matters  unappropriated 
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lo  ihe  other  ooarts.''  (Hardy's  Introduction  to  Close  Bdls 
p.  23,) 

Mr.  Hardy  quotes  a  passage  from  Benedict  Abbas,  a 
contemporary  historian,  which  illustrates  very  remarkably 
the  development  of  our  judicial  polity.  Henry  II.,  in  1176, 
reduced  the  justices  in  the  Curia  Regis  from  eighteen  to 
five ;  and  ordered  that  they  should  hear  and  determine  all 
writs  of  the  kingdom  —  not  leaving  the  king's  court,  but 
remaining  there  for  that  purpose;  so  that,  if  any  question 
should  arise  which  they  could  not  settle,  it  should  be  referred 
to  the  king  himself,  and  be  decided  as  it  might  please  him 
and  the  wisest  men  of  the  realm.  And  this  reduction  of  the 
justices  fjrom  eighteen  to  five  is  said  to  have  been  made  per 
eonsiHiun  sapientium  regni  sm  ;  which  may,  perhaps,  be 
understood  of  parliament.  But  we  have  here  a  distinct 
mentbn  of  the  Curia  Regis,  as  a  standing  council  of  the 
king,  neither  to  be  confounded  with  the  great  council  or  par- 
liament, nor  with  the  select  body  of  judges,  which  was  now 
created  as  an  inferior,  though  most  important  tribunal.  From 
this  time^  and  probably  from  none  earlier,  we  may  date  the 
oommenoement  of  the  Court  of  King's  Bench,  which  very 
soon  acquired,  at  first  indifferently  with  the  council,  and  then 
exclusively,  the  appellation  of  Curia  Regis. 

The  rolls  of  the  Curia  Regis,  or  Court  of  Bang's  Bench, 
begin  in  the  sixth  year  of  Richard  L  They  are  regularly 
extant  from  that  time ;  but  the  usage  of  preserving  a  regular 
written  record  of  judicial  proceedings  was  certainly  practised 
in  England  during  the  preceding  reign.  The  roll  of  Michael* 
mas  Term,  in  9  John,  contains  a  short  transcript  of  certain 
pleadings  in  7  Hen.  IL,  "  proving  that  the  mode  of  enrol* 
ment  was  then  entirely  settled."  (Palgrave's  Introduction  to 
Rot  Cur.  Regis,  p.  2.)  This  authentic  precedent  (in  1161), 
though  not  itself  extant,  must  lead  us  to  carry  back  the 
judicial  character  of  the  Curia  Regis,  and  that  in  a  perfectly 
regular  form,  at  least  to  an  early  part  of  the  reign  of  Henry 
IL ;  and  this  is  more  probable  than  the  date  conjectured  by 
Allen,  the  assembly  at  Clarendon  in  1164.^  But  in  fact  the 
interruption  of  the  regular  assemblies  of  the  great  council, 
thrice  a  year,  which  he  admits  to  date  from  the  reign  of 

1  Thb  diaeonrj  hM  led  SirF.  Palgrave  GlanTfl  glTlng  vus  no  reason  to  piMiun* 

(0  rarreet  hla  Ibrmer  opinion,  that  the  any  written  records  in  his  time    BnffUsh 

leOi  of  Curia  Begia  nnder  Richard  I.  Commonw.  TOl.  ii.  p.  1. 
W  pNoably  tke  first  that  erer  existed. 
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Stephen,  would  necessitate,  even  on  his  hypothesis,  the  insti- 
tution of  a  separate  court  or  council,  lest  justice  should  be 
denied  or  delayed.  I  do  not  mean  that  in  the  seventh  year 
of  Henry  II.  there  was  a  Court  of  King's  Bench,  distinct 
from  the  select  council,  which  we  have  not  any  grounds  for 
affirming,  and  the  date  of  which  I,  on  the  authority  of  Bene- 
dict Abbas,  have  inclined  to  place  several  years  lower,  but 
that  suits  were  brought  before  the  king's  judges  by  regular 
process,  and  recorded  by  regular  enrolment. 

These  rolls  of  the  Curia  Regis,  or  the  King's  Court,  held 
before  his  justices  or  justiciars,  are  the  earliest  consecutive 
judicial  records  in  existence.  The  Olim  Registers  of  the 
Parliament  of  Paris,  next  to  our  own  in  antiquity,  begin  in 
1254.^  (Palgrave's  Introduction,  p.  1.)  Eyery  reader,  he 
observes,  will  be  struck,  by  the  great  quantity  of  business 
transacted  before  the  justiciars.  "And  when  we  recollect 
the  heavy  expenses  which,  even  at  this  period,  were  attend- 
ant upon  legal  proceedings,  and  the  difficulties  of  communi- 
cation between  the  remote  parts  of  the  kingdom  and  the 
central  tribunal,  it  must  appear  evident  that  so  many  cases 
would  not  have  been  prosecuted  in  the  king's  court  liad  not 
some  very  decided  advantage  been  derived  from  this  source." 
(p.  6.)  The  issues  of  fact,  however,  were  remitted  to  be 
tried  by  a  jury  of  the  vicinage ;  so  that,  possibly,  the  ex- 
pense might  not  be  quite  so  considerable  as  is  here  suggested. 
And  the  jurisdiction  of  the  county  and  hundi'ed  courts  was 
60  limited  in  real  actions,  or  those  affecting  land,  by  the 
assizes  of  novel  disseizin  and  mort  d'ancestor,  that  there  was 
no  alternative  but  to  sue  before  the  courts  at  Westminster. 

It  would  be  travelling  beyond  the  limits  of  my  design  to 
dwell  longer  on  these  legal  antiquities.  The  reader  will 
keep  in  mind  the  threefold  meaning  of  Curia  Regis:  the 
common  council  of  the  realm,  already  mentioned  in  a  former 
note,  and  to  be  discussed  again ;  the  select  council  for  judi- 
cial as  well  as  administrative  purposes ;  and  the  Court  of 
King's  Bench,  separated  from  the  last  in  the  reign  of  Henry 
II.,  and  soon  afterwards  acquiring,  exclusively,  the  denomi- 
nation Curia  Regis. 

In  treating  the  judges  of  the  Court  of  Exchequer  as 
officers  of  the  crown,  rather  than  nobles,  I  have  followed  the 

I  Thej  ars  published  in  Che  Documenfl  ToMits,  1889,  by  M.  Beucnot. 
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Qsual  opinion.  But  Allen  contends  that  thej  were  ^'  barona 
selected  from  the  common  council  of  the  realm  on  account 
of  their  rank  or  reputed  qualifications  for  the  office."  They 
met  in  the  palace ;  and  their  court  was  called  Curia  Regis, 
wiUi  the  addition  '^ad  scaccarium."  Hence  Fleta  observes 
that,  after  the  Court  of  Exchequer  was  filled  with  mere 
lawyers,  they  were  styled  barons,  because  formerly  real 
barons  had  been  the  judges;  ''justiciarios  ibidem  commo- 
rantes  barones  esse  dicimus,  eo  quod  suis  lods  barones  sedere 
solebant"  (Edinb.  Rev.  xxxv.  11.)  This  is  certainly  an 
important  remark.  But  in  practice  it  is  to  be  presumed  that 
the  king  selected  such  barons  (a  numerous  body,  we  should 
remember)  as  were  likely  to  look  well  afler  the  rights  of  the 
crown.  The  Court  of  Exchequer  is  distinctly  traced  to  the 
reign  of  Henry  I. 

Note  XIV.    Page  134. 

The  theory  of  succession  to  the  crown  in  the  Norman 
period  intimated  in  the  text  has  now  been  extensively  re- 
ceived. "  It  does  not  appear,'*  says  Mr.  Hardy,  "  that  any 
of  the  early  English  monarchs  exercised  any  act  of  sovereign 
power,  or  disposed  of  public  affairs,  till  afler  their  election 
and  coronation.  .  .  .  These  few  examples  appear  to  be 
undeniable  proofs  that  the  fundamental  laws  and  institutions  ' 
of  this  kingdom,  based  on  the  Anglo-Saxon  custom,  were  at 
that  time  against  an  hereditary  succession  unless  by  common 
consent  of  the  realm."  (Introduction  to  Close  Rolls,  p.  35.) 
It  will  be  seen  that  this  abstinence  from  all  exercise  of  power 
cannot  be  asserted  without  limitation. 

The  early  kings  always  date  their  reign  from  their  coro« 
nation,  and  not  from  the  decease  of  their  predecessor,  as  is 
shown  by  Sir  Harris  Nicolas  in  his  Chronology  of  History 
(p.  272).  It  had  been  with  less  elaborate  research  pointed 
out  by  Mr.  Allen  in  his  Inquiry  into  the  Royal  Prerogative. 
The  former  has  even  shown  that  an  exception  which  Mr. 
Allen  had  made  in  respect  of  Richard  I.,  of  whom  he  sup- 
poses public  acts  to  exist,  dated  in  the  first  year  of  his  reign, 
bat  before  his  coronation,  ought  not  to  have  been  made ; 
ba\'ing  no  authority  but  a  blunder  made  by  the  editors  of 
Rymer's  Fcedera  in  antedating  by  one  month  the  decease 
of  Henry  IL,  and  following  up  that  mistake  by  the  usual 

VOL  u.  —  M.  14 
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assumption  that  the  successor's  reign  commenced  immedi* 
ateljy  in  placing  some  instruments  bearing  date  in  the  first 
jear  of  Richard  just  twelve  months  too  early.  This  dis- 
covery has  been  confirmed  by  Mr.  W.  Hardy  in  the  27th 
volume  of  the  Archseologia  (p.  109),  by  means  of  a  charter 
in  the  archives  of  the  duchy  of  Lancaster,  where  Bichard, 
before  his  coronation,  confirms  the  right  of  Grerald  de  Caro- 
ville  and  his  wife  Nichola  to  the  inheritance  of  the  said 
Nichola  in  England  and  Normandy,  with  an  additional  grant 
of  lands.  In  this  he  only  calls  himself  ^  Ricardus  Dei 
gratis  dominuB  Anglise."  It  has  been  observed,  as  another 
slighter  circumstance,  that  he  uses  the  form  ego  and  meus 
instead  of  nos  and  noster. 

Whatever,  therefore,  may  have  been  the  case  in  earlier 
reigns,  all  the  king^,  indeed,  except  Henry  XL,  having  come 
in  by  a  doubtful  title,  we  perceive  that,  as  has  been  before 
said  in  the  text  on  the  authority  of  an  historian,  Richard  L 
acted  in  some  respects  as  king  before  the  title  was  constita- 
tionally  his  by  his  coronation.  It  is  now  known  that  John's 
reign  began  with  his  coronation,  and  that  this  is  the  date 
from  which  his  charters,  like  those  of  his  predecessors,  are 
reckoned.  But  he  seems  to  have  acted  as  king  before. 
(Palgrave's  Introduction  to  Rot  Cur.  Regis,  vol.  i.  p.  91 ; 
and  further  proof  is  adduced  in  the  Introduction  to  the 
second  volume.)  Palgrave  thinks  the  reign  virtually  began 
with  the  proclamation  of  the  king's  peace,  which  was  at  some 
short  interval  after  the  demise  of  the  predecessor.  He  is 
positive  indeed  that  the  Anglo-Saxon  kings  had  no  right 
before  their  acceptance  by  the  people  at  their  coronation. 
But,  "  after  the  Conquest,**  he  proceeds,  "  it  is  probable,  for 
we  can  only  speak  doubtingly  and  hypothetically,  that  the 
heir  obtained  the  royal  authority,  at  least  for  the  purposes  of 
administering  the  law,  from  the  day  that  his  peace  was 
proclaimed.  He  was  obeyed  as  chief  magistrate  so  soon  as 
he  was  admitted  to  the  high  ofiice  of  protector  of  the  public 
tranquillity.  But  he  wa?  not  honored  as  the  king  until  Uie 
sacred  oil  had  been  poured  upon  him,  and  the  crown  set 
upon  his  head,  and  the  sceptre  grasped  in  his  hand."  (In* 
troduet.  to  Rot  Cur.  Reg.  p.  92.) 

This  hypothesis,  extremely  probable  in  all  cases  where  no 
opposition  was  contemplated,  is  not  entirely  that  of  Allen, 
Haixiy,  and  Nicolas  ;  and  it  seems  to  imply  an  admitted  right. 


/ 
/ 
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which  indf^  cannot  be  disputed  in  the  case  of  Henry  11^ 
who  succeeded  by  virtue  of  a  treaty  assented  to  by  the  baro- 
nage, nor  is  it  likely  to  have  been  in  the  least  doubtful  when 
Richard  I.  and  Henry  IH.  came  to  the  throne.  It  is  impor- 
tant, however,  for  the  unlearned  reader  to  be  informed  that  he 
has  been  deceived  by  the  almanacs  and  even  the  historians, 
who  lay  it  down  that  a  king's  reign  has  always  begun  from 
the  death  of  his  predecessor :  and  yet,  that,  although  he  bore 
not  the  royal  name  before  his  coronation,  the  interval  of  a  va^ 
cant  throne  was  virtually  but  of  a  few  days ;  the  successor 
taking  on  himself  the  administration  without  the  royal  title, 
by  causing  public  peace  to  be  proclaimed. 

The  original  principle  of  the  necessity  of  consent  to  a  king's 
succession  was  in  some  measure  preserved,  even  at  the  death 
of  Henry  UI.  in  1272,  when  fifty-six  years  of  a  single  reign 
might  have  extinguished  almost  all  personal  recollections  of 
precedent.  ^  On  the  day  of  the  king*s  burial  the  barons  swore 
fealty  to  Edward  I.,  then  absent  from  the  realm,  and  from 
this  his  reign  is  dated."  Four  days  having  elapsed  between 
the  death  of  Henry  and  the.  recognition  of  Edward  as  king, 
the  accession  of  the  latter  was  dated,  not  from  his  father's 
death,  but  from  his  own  recognition.  Henry  died  on  the  16th 
of  November,  and  his  son  was  not  acknowledged  king  till  the 
20th.  (Allen's  Inquiry,  p.  44,  quoting  Palgrave's  Parlia- 
mentary Writs.)  Thus  this  recognition  by  the  oath  of  fealty 
came  in  and  was  in  the  place  of  the  coronation,  though  with 
the  important  difference  that  there  was  no  reciprocity. 

Note  XV.    Page  137. 

Mr.  Allen  has  differed  from  me  on  the  lawfulness  of  private 
war,  quoting  another  passage  from  Glan\'il  and  one  from 
Bracton  (Edinb.  Rev.  xxx.  168)  ;  and  I  modified  the  passage 
after  the  first  edition  in  consequence  of  his  remarks.  But  I 
adhere  to  the  substance  of  what  I  have  said.  It  appears,  in- 
deed, that  the  king's  peace  was  originally  a  personal  security, 
granted  by  charter  under  his  hand  and  seal,  which  (H)uld  not 
be  violated  without  incurring  a  penalty.  Proofs  of  this  are 
found  in  Domesday,  and  it  was  a  Saxon  usage  derived  from 
the  old  Teutonic  mundeburde.  William  I.,  if  we  are  to  believe 
what  13  written,  maintained  the  peace  throughout  the  realm. 
Bat  the  general  proclamation  of  the  king's  peace  at  his  acces- 
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don,  which  became  the  regular  law,  maj  have  been  iotrth 
dnced  hj  Hemy  II.  Palgrave,  to  whom  I  am  indebted,  statu 
his  ctearlj  enough.  **  Peace  ie  slated  in  Domesday  to  have 
been  given  by  the  king's  seal,  that  is,  hj  a  writ  under  seal 
This  practice,  which  is  not  noticed  in  the  Anglo-Saxon  lawa, 
ocmtinued  in  the  protections  granted  at  a  much  later  period, 
though  atler  the  general  law  of  the  king's  peace  was  ^tab 
lished  such  a  charl«r  had  ceased  to  afford  any  special  privilege 
All  the  immunities  arising  from  residence  within  the  verge  oi 
ambit  of  the  king's  presence  —  from  the  truces,  as  they  are 
termed  in  the  continental  laws,  which  recurred  at  the  elated 
timea  and  eeasons — and  also  from  the '  handselled '  protection 
of  ihe  king,  were  then  absorbed  in  the  general  declaration  of 
the  peace  upon  the  accession  of  the  new  monarch.  This 
cuatun  was  probably  introduced  by  Henry  II.  It  is  inconsst^ 
ent  with  the  laws  of  Henry  I. ;  which,  whether  an  anthorized 
oollection  or  not,  exhibit  the  jurisprudence  of  that  period,  but 
it  is  whoUy  accordant  with  the  subsequent  tenor  of  the  pro- 
ceedings of  the  Curia  Begls."  (English  Commonwealth,  vol. 
ii.  p.  105.) 

A  few  words  in  Glanvil  (those  in  Bracton  are  more  am- 
biguous), which  may  have  been  written  before  the  kin^B 
peace  was  become  a  matter  of  permanent  law,  or  may  rather 
refer  to  Normandy  than  England,  ought  not,  in  my  opinion,  to 
be  set  against  so  clear  a  declaration.  The  right  of  private 
war  in  the  time  of  Henry  II.  was  giving  way  in  France ;  and 
we  should  always  remember  that  the  Anglo-Norman  govern- 
ment was  one  of  high  prerogative.  The  paudty  of  historical 
evidence  or  that  for  records  for  private  war,  as  an  usual  prafr 
tice,  is  certwnly  not  to  be  overlooked. 
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THE  ENGLISH   C0N8TITXTTI0K. 

Bfl^  of  Uward  T.  —  Conflnnatio  Ghartarum  —  Constituthm  of  PaxllanMnt  ~  Um 
Prelates  — th«  Temporal  Peers  —  Tenure  by  Barony -~ita  Changes  —  DtOkrally 
of  t)MSatyeet—>  Origin  of  Representation  or  the  Commona  -^  Knights  of  Bhires  — 
ttaeiT  Existenee  doubtAiUy  traced  through  the  IMgn  of  Henry  HI.  —  Question 
vbetho*  Representation  was  oonflned  to  Tenants  in  eapite  discussed — State  of 
Eoi^h  Towns  at  the  Conquest  and  afterwards  —  their  Progress  —  Representa- 
tives from  ttiem  sununoned  to  Parliament  by  Earl  of  Leicester  —  ImprobabUlty 
of  u  earlier  Origin — Oases  of  St.  Albans  and  Barnstaple  considered  —  ParUa 
^KQti  under  Edward  I.  —  Separation  of  Knights  and  Burgesses  firom  the  Peers— 
Uvaid  n.  —  gradual  Progress  of  the  Authority  of  Parliament  traced  through 
the  Reigns  of  Edward  UI.  and  his  Successors  down  to  Henry  IV.  —  Priyilege  of 
Pirilsaent  —  the  early  Instances  of  It  noticed  —  Nature  of  Borough  Repreeenta- 
doQ— JUghts  of  Eleetlon  — other  Particulars  relatlre  to  Election  —  House  of 
Lords  —  Baronies  by  Tenure— by  Writ — Nature  of  the  Utter  discussed  — 
Creatioii  of  Peers  by  Act  of  Parllunent  and  by  Patent—  Summons  of  Clergy  to 
PirUainent— Klng^s  Ordinary  CouncU  — its  Judicial  and  other  Power  —  Charao- 
ter  of  the  Plantogenet  GoTemment  —  Prerogative  —  its  Excesses  —  erroneous 
Tfevi  corrected  —  Testimony  of  Sir  John  Fortcscue  to  the  Freedom  of  the  Con- 
idtution— Causes  of  the  superior  Uber^  of  England  considered  —  State  of 
Sodety  fai  England  — Want  of  Police— villenage— its  gradual  Extinction  — 
ktter  Tears  of  Henry  VI.  —  Regencies  —  Instanoes  of  them  enumerated  — 
Pretensions  of  the  House  of  York,  and  War  of  the  Roses  —  Edward  IV.  —  Con- 
elusion. 

Though  the  undisputed  accession  of  a  prince  like  Edward 
L  to  the  throne  of  his  father  does  not  seem  so  con-  Accession  of 
Tcnient  a  resting-place  in  history  as  one  of  those  *<*^»«>  ^• 
revolutions  which  interrupt  the  natural  chain  of  events,  yet 
the  changes  wrought  during  his  reign  make  it  properly  an 
epoch  in  the  progress  of  these  inquiries.  And,  indeed,  as  ours 
i*  emphatically  styled  a  government  by  king,  lords,  and  com- 
mons, we  cannot,  perhaps,  in  strictness  carry  it  further  back 
*han  the  admission  of  the  latter  into  j)arliament ;  so  that  if 
the  constant  representation  of  the  commons  is  to  be  referred 
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le  English  ooD^tilulion  from  that  than  from  any  earlier  era. 
The  Tarioua  statutes  affecting  the  law  of  property  and 
hninjstraiion  of  justice  which  have  caused  Edward  1.  tu  be 
tmed,  rather  hyperbolicaUy,  the  English  Justinian,  bear  no 
unediate  relaiion  to  our  present  inquiries.  In  a  constitu- 
jj,^^  -  tional  point  of  view  the  principal  object  is  that 
a  of  uu  statute  entitled  Ibe  Confinuation  of  the  Cbarters, 
**"*  which  was  very  reluctantly  conceded  by  the  king 
.  the  25th  year  of  his  reign. '  I  do  not  know  that  England 
u  ever  produced  any  patriots  to  whose  memory  ebe  owes 
ore  gratitude  than  Humphrey  Bohun,  earl  of  Hereford  and 
ssez,  and  Roger  Bigod,  earl  of  Norfolk.  Ifl  the  Great 
barter  the  ba^  spirit  and  deserted  condition  of  John  take 
r  Bomelliing  from  the  glory  of  the  triumph,  though  ihey 
ibance  the  moderation  of  those  who  pressed  no  further  npon 
1  abject  tyrant  But  to  withstand  the  measures  of  Edwaid, 
prince  unequalled  by  any  who  Eiad  reigned  in  England  since 
le  Conqueror,  for  prudence,  valor,  and  success,  required  a  &r 
ore  intrepid  patriotism.  Their  provocations,  if  less  outrage- 
is  than  those  received  from  John,  were  such  as  evidently 
anifested  a  dispaiition  in  Edward  to  reign  without  any  cob- 
ol;  a  constant  refusul  to  confirm  the  charters,  which  in  thai 
^  were  hardly  deemed  to  bind  the  king  without  his  actual 
insent;  heavy  impositions,  especially  one  on  the  export  of 
ool,  and  other  unwarrantable  demands.  He  bad  acted  with 
ich  unmeasured  violence  towards  the  clergy,  on  account  of 
leir  refusal  of  further  subsidies,  that,  although  the  ill-judged 
Dlicy  of  that  class  kept  their  interests  too  distinct  from  those 
'  the  people,  it  was  natural  for  all  to  be  alarmed  at  tlie  pi-ec- 
lent  of  despotism.'  These  encroachments  made  resistance 
islifiabte,  and  the  circumstances  of  Edward  made  it  prudent, 
lis  ambition,  luckily  for  the  people,  haH  involved  him  in  for- 
go wai-fare,  from  which  he  could  not  recede  witliout  disap- 
ointment  and  dishonor.  Thus  was  wrested  from  him  that 
uoous  sluiutc,  inadequately  denominated   the   Contirmation 

I  Th«  fiillMt  iMonnt  w»  poHfin  at  0»rt»,  bat  Mtmndy  mU  told  bj  Hoiw 

»B  iloinMlIc  tnojvil™*  ftmo  12M  to  Ih.  BTttirrttar -ho  h»d  lh»  Bertt  of  JI- 
BS 1j  tu  w»n*r  lUmlmrforJ.OTieof  lh«  portng  tb.  ob.rMler  of  BdwMd  I.  8« 
itorUiu  (diud  bv  Heiroe,  p  62-16S.  Mo  BayiblanlnTwjxlaD'i  DMMnScrlp' 
ur   hni    bHD   TUi^ly    iHTxiied   by  Ions,  eoI  34B3. 
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of  llie  Cliarters,  because  it  added  anotlier  pillar  to  oar  con* 
stitutioii,  not  less  important  than  the  Great  Charter  itself.^ 

It  was  enacted  by  the  25  £dw.  I.  that  tlie  charter  of  liber- 
ties, and  that  of  the  forest,  besides  being  explicitly  confirnied,* 
should  be  sent  to  all  sheriffs,  justices  in  eyre,  and  other  mag- 
istrates throughout  the  realm,  in  order  to  their  publication 
before  the  people ;  that  copies  of  them  should  be  kept  in 
cathedral  churches,  and  publicly  read  twice  in  the  year,  ac- 
companied by  a  solemn  sentence  of  excommunication  against 
all  who  should  infringe  them ;  that  any  judgment  given  con* 
traiy  to  these  charters  should  be  invalid,  and  holden  for  nought. 
This  authentic  promulgation,  those  awful  sanctions  of  the 
Great  Charter,  would  alone  render  the  statute  of  which  we 
are  speaking  illustrious.  But  it  went  a  great  deal  further. 
Hitherto  the  king's  prerogative  of  levying  money  by  name  of 
tallage  or  prize  from  his  towns  and  tenants  in  demesne  had 
passed  unquestioned.  Some  impositions,  that  especially  on 
the  export  of  wool,  affected  all  his  subjects.  It  was  now  the 
moment  to  enfranchise  the  people,  and  give  that  security  to 
private  property  which  Magna  Charta  had  given  to  personal 
liberty.  By  the  5th  and  6th  sections  of  this  statute  "  the  aids, 
tasks,  and  prizes,"  before  taken  are  renounced  as  precedents ; 
and  the  king  ^  grants  for  him  and  his  heirs,  as  well  to  arch- 
bishops, bishops,  abbots,  priors,  and  other  folk  of  holy  church, 
as  also  to  earls,  barons,  and  to  all  commonalty  of  the  land, 
that  for  no  business  from  henceforth  we  shall  take  such  man- 
ner of  aids,  tasks,  nor  prizes,  but  by  the  common  assent  of  the 
reabn,  and  for  the  common  profit  thereof,  saving  the  ancient 
aids  and  prizes  due  and  accustomed.**  The  toll  upon  wool, 
80  far  as  levied  by  the  king's  mere  prerogative,  is  expressly 
released  by  the  seventh  section.* 

I  WaLringham,  in  Camden^s  Soripton*  *  The  snppoied  stetnte,  De  Tallftdo 

Ber.  Anglicanim,  p.  71-73.  non  concedendo,  is  eoTuidered  by  Black- 

s  Edwud  woald  not  eonflnn  the  eh&r-  itone  (Introduction  to  Charters,  p.  87) 
len>  notwithstaading  his  promise,  with-  as  merely  an  abstract  of  the  Confirmatio 
ontthe  words,  salro  jure  ooronie  nostra;  Chartarum.  By  that  entitled  ArticuU 
on  which  the  two  earls  retired  fh>m  super  Chartas,  28  Edw.  I.,  a  court  was 
eourt.  Wheo  the  confirmation  was  read  erected  in  eveiy  county,  of  three  knights 
to  the  people  at  St.  Paul's,  says  Heming-  or  others,  to  be  elected  by  the  commons 
ferd,  they  blessed  the  king  on  seeing  the  of  the  shire,  whose  sole  prorince  was  to 
flharters  with  the  great  seal  affixed ;  but  determine  offences  against  the  two  char- 
when  they  heard  the  captious  conclusion,  ten,  with  the  power  of  punishing  by  fine 
thpy  caned  Um  instead.  'At  the  next  and  imprisonment ;  but  not  to  extend  i/ 
nnetiog  of  parliament,  the  king  sfreed  any  case  wherein  a  remedy  by  writ  wai 
to  omit  these  insidious  words,  p.  168.  already  prorided.    The  Confirmatio  Char 


216     CONSTITUTION  OF  PAHLIAMENT.    Chap.  VIIL  Part  m 

We  oome  now  to  a  part  of  our  subject  exceedingly  irapor- 
Consttta.  '^"'^  ^^'  more  intricate  and  controverted  than  any 
tion  of  other,  the  constitution  of  parliament    I  have  taken 

parliament,  jj^  noticc  of  this  in  the  last  section,  in  order  to 
present  uninten'uptedly  to  the  reader  the  gradual  progress  of 
our  legislature  down  to  its  complete  establishment  under  the 
Edwards.  No  excuse  need  be  made  for  the  dry  and  critical 
disquisition  of  the  following  pages ;  but  among  such  obscure 
inquiries  I  cannot  feel  myself  as  secure  from  error  as  I  cer- 
tainly do  from  partiality. 

One  constituent  branch  of  the  great  councils  held  by 
The  iputnai  William  the  Conqueror  and  all  his  successors  waa 
P«*"*  composed  of  the  bishops  and  the  heads  of  reUgious 

houses  holding  their  temporalities  immediately  of  the  crown. 
It  has  been  frequently  maintained  that  these  spiritual  lords 
sat  in  parliament  only  by  virtue  of  their  baronial  tenure. 
And  certamly  they  did  all  hold  baronies,  which,  according  to 
the  analogy  of  lay  peerages,  were  sufficient  to  give  them  such 
a  share  in  the  legislature.  Nevertheless,  I  think  that  this  is 
rather  too  contracted  a  view  of  the  rights  of  the  English  hie* 
rarchy,  and,  indeed,  by  implication,  of  the  peerage.  For  a 
great  council  of  advice  and  assent  in  matters  of  legislation  or 
national  importance  was  essential  to  all  the  northern  govern- 
ments. And  all  of  them,  except,  perhaps,  the  Lombards, 
invited  the  superior  ecclesiastics  to  tbeir  councils ;  not  upon 
any  feudal  notions,  which  at  that  time  had  hardly  begun  to 
prevail,  but  chiefly  as  representatives  of  the  church  and  of 
religion  itself;  next,  as  more  learned  and  enlightened  counsel- 
lors than  the  lay  nobility ;  and  in  some  degree,  no  doubt,  as 
rich  proprietors  of  land.  It  will  be  remembered  also  that 
ecelesiastical  and  temporal  affairs  were  originally  decided  in 
the  same  assemblies,  both  upon  the  continent  and  in  England. 

tentm  is  properly  denominated  a  statute,  eedendo  "  altogether,  but  nj  that,  "  if 

and  always   printed  as  such ;    but   In  the  manuscript  contalninti;  it  (in  Oorpus 

form,  like  Ha^a  Charta,  It  is  a  charter,  ChriatI   College,  Cambridge)   is   a  tms 

or  letters  patent,  proceeding  from  the  copy  of  a  statute,  it  is  undoubtedly  a 

crown,  without  eren  reciting  the  consent  copy  of  a  statute  of  the  25th,  and  not 

of  the  realm.    And   its   *^ teste"  is  at  of  a  statute  of  the  84th  of  Edward  I.'> 

Ghent,  2  Not.  1297 ;  Edward  having  en-  p.  230.    It  seems  to  me  on  comparing  th« 

niiged,  conjointly  with    the   count   of  two,  that  the  supposed  statute  de  taUagio 

Flanders,  in  a  war  with  Philip  the  Fair,  la  but  an  imperfect  transcript  of   the 

But  a  parliament  had  been  held  at  Lon-  king's  charter  at  Ohent.    But  at  least,  as 

don,  when  the  barons  insisted  on  these  one  exists  in  an  authentic  form,  and  tha 

concessions.    The  circumi>tanceff  are  not  other  Is  only  found  in  an  unauthorised 

wholly  unlike  those  of  Magna  Charta.  copy,  there  can  be  no  question  which 

The  Ix>rds'  Committee  do  not  seem  to  ought  to  be  quoted, 
r^ect  the  statute  ^^  de  tallagio  nnn  con- 


I 
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The  Norman  Conquest,  which  destroyed  the  Anglo-Saxon 
nobilitj,  and  substituted  a  new  race  in  their  sti^d,  could  not 
affect  the  immortality  of  church  possessions.  The  bishops  of 
William's  age  were  entitled  to  sit  in  his  councils  by  the  gen- 
eral custom  of  Europe,  and  by  the  common  law  of  England, 
which  the  Conquest  did  not  overturn.^  Some  smaller  argu- 
ments might  be  ui^ed  against  the  supposition  that  their  legis- 
ktive  rights  are  merely  baronial ;  such  as  that  the  guardian 
of  the  spiritualities  was  commonly  summoned  to  parliament 
during  the  vacAhcy  of  a  bishopric,  and  that  the  five  sees 
created  by  Henry  VHI.  have  no  baronies  annexed  to  them  ;* 
but  the  former  reasoning  appears  less  technical  and  confined* 

Next  to  these  spiritual  lords  are  the  earls  and  barons,  or 
lay  peerage  of  England.  The  former  dignity  was,  perhaps, 
not  80  merely  official  as  in  the  Saxon  times,  although  the  earl 
was  entitled  to  the  third  penny  of  all  emoluments  arising 
from  the  administration  of  justice  in  the  county  courts,  and 
might,  perhaps,  command  the  militia  of  his  county,  when  it 
was  called  forth.^  Every  earl  was  also  a  baron,  and  held  an 
honor  or  barony  of  the  crown,  for  which  he  paid  a  higher 
relief  than  an  ordinary  baron,  probably  on  account  of  the 
profits  of  his  earldom.  I  will  not  pretend  to  say  whether 
titular  earldoms,  absolutely  distinct  from  the  lieutenancy  of  a 
eonnty,  were  as  ancient  as  the  Conquest,  which  Madox  seems 
to  thmk,  or  were  considered  as  irregular  so  late  as  Henry 
H,  according  to  Lord  Lyttelton.  In  Dugdale*s  Baronage  I 
find  none  of  this  description  in  the  first  Norman  reigns ;  for 
eren  that  of  Clare  was  connected  with  the  local  earldom  of 
Hertford. 

It  is  universally  agreed  that  the  only  baronies  known  for 

>  Hody  (TrefttiM  on  GonToeationfl,  p.  be  govemon  of  their  oountiee   under 

196) states  the  matter  thxu :  in  the  Sazon  Henry  II.    Stephen  created  a  few  Utular 

tfancs  all  blshope  and  abbots  sat  and  rot-  earls,  with  grants  of  crown  lands  to  sup- 

•d  i&  the  state  eouncile,  or  parliament,  port  them  ;  but  his  successor  resumed 

Si  such,  and  not  on  account  of  their  ten-  the  grante,  and  deprived  them  of  their 

vns.    After  the  Conquest  the  abbots  sat  earldoms. 

ttMra  not  as  suoh,  but  by  Tirtue  of  their  In  Rymer's  Foedera,  toI.  i.  p.  8,  we 

tsnwes,  as  barons ;  and  the  bishops  sat  find  a  grant  of  Slatilda,  creating  Milo  of 

to  a  doable  capacity,  ae  bishops,  and  ae  Olouoeeter  earl  of  Hereford,  with    the 

■roDS.  moat  and  castle  of  that  city  in  foe  to  him 

*  Hody,  p.  128.  and  his  heirs,  the  third  penny  of  the 

'  [NoTi  I.l  rent  of  the  city,  and  of  the  pleas  in  the 

^  Hadox,   Baronia    AngUea,   p.    188.  county,  three  manors  and  a  forest,  and 

MtlogQs  de  Scaccarlo,  1.  i.  e.  if.    Lyt-  the  service  of  three  tenants  in  chief,  with 

Mton's  Uenxy  n.  Tol.  U.  p.  217.    The  all  their  flefli ;  to  be  held  with  all  privi- 

B*t  of  these  writers  inpposes,  contrary  leges  and  liberties  as  fUlly  as  ever  anj 

t»  SsUml,  tbat  the  earls  continued  to  earl  in  Bngland  had  possessed  them. 
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two  centuries  after  the  Conquest  were  incident  to 
glSe^-  the  tenure  of  knd  held  immediately  from  the 
JJJJJJ^  crown.  There  are,  however,  material  difficulties 
in  the  way  of  rightly  understanding  tlieir  nature 
which  ought  not  to  be  passed  over,  because  the  consideratioD 
of  baronial  tenures  will  best  develop  the  formation  of  our 
parliamentary  system.  Two  of  our  most  eminent  legal  anti- 
quaries, Selden  and  Madox,  have  entertained  different  opin- 
ions as  to  the  characteristics  and  attributes  of  this  tenure. 

According  to  the  first,  every  tenant  in  chief  by  knight- 
Theory  of  service  was  an  honorary  or  parliamentary  baron 
Selden;  \yj  reason  of  his  tenure.  All  these  were  sum- 
moned to  the  king's  councils,  and  were  peers  of  his  court. 
Their  baronies,  or  honors,  as  they  were  frequently  called, 
consisted  of  a  number  of  knight's  fees ;  that  is,  of  estates; 
from  each  of  which  the  feudal  service  of  a  knight  was  due ; 
'  not  fixed  to  thirteen  fees  and  a  third,  as  has  been  erroneously 
conceived,  but  varying  according  to  the  extent  of  the  barony 
and  the  reservation  of  service  at  the  time  of  its  creaticm. 
Were  they  more  or  fewer,  however,  their  owner  was  equally 
a  baron,  and  summoned  to  H^rve  the  king  in  parliament  with 
his  advice  and  judgment,  as  appears  by  many  records  and 
passages  in  history. 

But  about  the  latter  end  of  John's  reign,  some  only  of  the 
most  eminent  tenants  in  chief  were  summoned  by  particular 
writs ;  the  rest  by  one  general  summons  through  the  sheriffs 
of  their  several  counties.  This  is  declared  in  the  Great 
Charter  of  that  prince,  wherein  he  promises  that,  whenever 
an  aid  or  scutage  shall  be  required,  faciemus  summoneri 
archiepiscopos,  episcopos,  abbates,  comites  et  majores  barones 
regni  sigilktim  per  literas  nostras.  £t  prseterea  faciemus 
summoneri  in  generali  per  vicecomites  et  ballivos  nostros 
omnes  alios  qui  in  capite  tenent  de  nobis.  '  Thus  the  barons 
are  distinguished  from  other  tenants  in  chief,  as  if  the  former 
name  were  only  applicable  to  a  particular  number  of  the 
king's  immediate  vassals.  But  it  is  reasonable  to  think  thaty 
before  this  charter  was  made,  it  had  been  settled  by  the  law 
of  some  other  parliament,  how  these  greater  barons  should 
be  distinguished  from  the  lesser  tenants  in  chief;  else  what 
certainty  could  there  be  in  an  expression  so  general  and  in- 
definite ?  And  this  is  likely  to  have  proceeded  from  the 
pride  with  which  the  ancient  and  wealthy  barons  of  the  realm 
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would  regard  those  newly  created  bj  grants  of  escheated 
honors,  or  those  decayed  in  estate,  who  yet  were  by  their 
tenures  on  an  equality  with  themselves.  They  procured 
therefore  two  innovations  in  their  condition ;  first  that  these 
inferior  bai-ons  should  be  summoned  generally  by  the  sheriff, 
instead  of  receiving  their  particular  writs,  which  made  an 
honorary  distinction ;  and  next,  that  they  should  pay  relief, 
not,  as  for  an  entire  barony,  one  hundred  marks ;  but  at  the 
rate  of  five  pounds  for  each  knight's  fee  which  they  held  of 
the  crown.  This  changed  their  tenure  to  one  by  mere  knight- 
servioe,  and  their  denomination  to  tenants  In  chief.  It  was 
not  difficult,  afterwards,  for  the  greater  barons  to  exclude 
any  from  coming  to  parliament  as  such  without  partic- 
ular writs  directed  to  them,  for  which  purpose  some  law 
was  probably  enacted  in  the  reign  of  Henry  III.  If  indeed 
we  could  place  reliance  on  a  nameless  author  whom  Camden 
has  quoted,  this  limitation  of  the  peerage  to  such  as  were 
expressly  summoned  depended  upon  a  statute  made  soon  after 
the  battle  of  Evesham.  But  no  one  has  ever  been  able  to 
discover  Camden's  authority,  and  the  change  was,  probably, 
of  a  much  earlier  date.^ 

Such  is  the  theory  of  Selden,  which,  if  it  rested  less  upon 
conjectural  alterations  in  the  law,  would  undoubt-  ^ 

edly  solve  some  mateiial  difficulties  that  occur  in 
the  opposite  view  of  the  subject.     According  to  Madox,  ten- 
ure by  knight-service  in  chief  was  always  distinct  ^^^  ^^^^^ 
from  that  l^  barony.     It  is  not  easy,  however,  to  ▼(^Vj^' 
point  out  the  characteristic  differences  of  the  two ;  **"    ^' 
nor  has  that  eminent  antiquary,  in  his  large  work,  the  Ba- 
ronia  Anglica,  laid  down  any  definition,  or  attempted  to  ex- 
plain the  real  nature  of  a  barony.     The  distinction  could  not 
consist  in  the  number  of  knight's  fees ;   for  the  barony  of 
Hwayton  consisted  of  only  thi*ee ;  while  John  de  Baliol  held 
thirty  fees  by  mere  knight-service.^    Nor  does  it  seem  to 
have  consisted  in  the  privilege  or  service  of  attending  par- 
liament, since  all  tenants  in  chief  were  usually  summoned. 
But  whatever  may  have  been  the  line  between  these  modes 
of  tenure,  there  seems  complete  proof  of  their  separation 
iong  before  the  reign  of  John.     Tenants  in  chief  are  enu- 
merated distinctly  from  earls  and  barons  in  the  charter  of 

«  Bddm'i  Workt,  toL  Ui.  p.  71S-748.       •  I^rttelton's  Heiixy  n.  toL  U.  y.  S1& 
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Henry  I.  Enighls,  aa  well  as  barons,  are  named  as  present 
in  the  parliament  of  NorihampUta  in  1165,  id  tbat  held  at 
the  same  town  in  11Z6,  and  upon  other  occasions.'  Several 
persons  appear  in  the  Liber  Niger  Scaccarii,  a  roll  of  military' 
tenants  made  in  the  age  of  Henry  II.,  who  held  single  knight's 
fees  of  the  crown.  It  is,  however,  highly  probable,  that,  in  a 
lax  sense  of  the  word,  these  knights  may  sometimes  have 
been  termed  barons.  The  author  of  the  Dialogus  de  Scao 
carlo  speaks  of  those  holding  greater  or  lesser  baronies,  in- 
cluding, as  appears  by  the  context,  all  tenants  in  chief.*  Tha 
former  of  these  seem  to  be  the  majores  barones  of  Sng 
John's  Charter.  And  the  secundie  dignitatis  bardnes,  said 
by  a  contemporary  historian  to  have  been  present  in  the  par- 
liament of  Northampton,  were  in  all  probability  no  other 
than  the  knightly  temuits  of  the  crown.*  For  the  word  baro, 
originally  meaning  only  a  man,  was  of  very  large  signifi- 
cance, and  is  not  unfrequently  applied  to  common  freeholders, 
as  in  the  phrase  of  court-baron.  It  was  used  too  for  the 
magistrates  or  chief  men  of  cities,  as  it  ia  still  for  the  judges 
of  the  exchequer,  and  the  representatives  of  the-  Cinque 
Ports.* 

The  passage  however  before  dted  fixim  the  Great  Charter 
of  John  affords  one  spot  of  firm  footing  in  the  course  of  our 
progress.  Then,  at  least,  it  is  evident  that  all  tenants  in  chief 
were  entitled  to  their  summons  ;  the  greater  barons  by  par- 
ticular writs,  the  rest  through  one  directed  to  their  sheriff. 
The  e^och  when  all,  who,  though  tenanLs  in  chief,  had  not 
been  actually  summoned,  were  deprived  of  their  right  of  at- 
tendance in  parliament,  is  again  involved  in  uncertainty  and 
conjecture.  The  unknown  writer  quoted  by  Camden  seems 
not  sufficient  authority  to  establish  his  assertion,  that  they 
were  excluded  by  a  statute  made  after  the  battle  of  Evesham. 
The  principle  wa.s  most  likely  acknowledged  at  an  earlier 
time.  Simon  de  Monifort  summoned  only  twenty-three  tem- 
poral peers  to  his  famous  parliament     In  the  year  1255  the 

>.  323,  3U.    pwlliuimit  m 


■  •■• 
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baroDS  complained  that  many  of  their  number  had  not  receiv- 
ed their  writs  according  to  the  tenor  of  the  charter,  and  re» 
fiued  to  grant  an  aid  to  the  king  till  they  were  issaed.^     But 
it  would  have  been  easy  to  disappoint  this  mode  of  packing  a 
parliament,  if  an  unsummoned  baron  could  have  sat  by  mere 
right  of  his  tenure.     The  opinion  of  Selden,  that  a  law  of  ex* 
.  dasion  was  enacted  towards  the  beginning  of  Henry's  reign 
is  not  liajble  to  so  much  objection.     But  perhaps  it  is  unne- 
cessary to  frame  an  hypothesis  of   this  nature.    Writs  of 
fiommons  seem  to  have  been  older  than  the  time  of  John ;  * 
and  when  this  had  become  the  customary  and  regular  prelim* 
inaiy  of  a  baron's  coming  to  parliament,  it  was  a  natural  tran- 
sition to  look  upon  it  as  an  indispensable  condition ;  in  times 
when  the  prerogative  was  high,  the  law  unsettled,  and  the 
service  in  parliament  deemed  by  many  still  more  burden- 
some than  honorable.     Some  omissions  in  summoning  the 
king's  tenants  to  former  parliaments  mav  perhaps  have  pro- 
duced the  above-mentioned  provision  of  the  Great  Charter, 
which  had  a.  relation  to  the  imposition  of  taxes  wherein  it  was 
deemed  essential  to  obtain  a  more  universal  consent  than  was 
required  in  councils  held  for  state,  or  even  for  advice.' 

It  is  not  easy  to  determine  how  long  the  inferior  tenants  in 
chief  continued  to  sit  personally  in  parliament.    In  whether 
the  charters  of  Henry  III.,  the  clause  which  we  JJ*^^°*°*" 
have  been   considering  is  omitted :  and  I  think  attended 
there  is  no  express  proof  remaining  that  the  sher-  J^a^*"^ 
iff  was  ever  directed  to  summon  the  king's  military  Henry  m. 
tenants  within  his  county,  in  the  manner  which  the  charter  of 
John  required.     It  appears  however  that  they  were  in  fact 
members  of  parliament  on  many  occasions  during  Henry's 
reign,  which  shows  that  they  were  sunmioned  either  by  par- 
ticular writs  or  through  the  sheriff;  and  the  latter  is  the  more 
plausible  conjecture.     There  is  indeed  great  obscurity  as  to 
the  constitution  of  parliament  in  this  reign ;  and  the  passages 
which  I  am  about  to  produce  may  lead  some  to  conceive  that 


1  M.  Paxis,  p.  785.    The  berons  even  out  m  partioiUar  munmons.    C&rto,  nA 

Ml  the  king  that  this  wm  contrary  to  U.    p.  248. 

ku  ehwter.  in  whieh  neTerthelete  the  *  tlpon  the  rabjeet  of  tenure  hj  bai>> 

•laofw  to  ibmt  effect,  contained  in  hie  ony.  besides  the  writers  ulroady  quoted, 

fcther'i  charter,  had  oeen  omitted.  see  West's  Inquiry  into  the  Method  of 

>  Henry  .11..  in  1175,  forbade  any  of  creating  Peers,  and  Carte's  History  «f 

Uioie  who  liad  been  concerned  in  the  Sngland,  rol.  il  p.  217. 
iMe  rebellion  to  oome  to  his  oourt  with- 
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the  freeholders  were  represented  even  from  its  beginning. 
I  rather  incline  to  a  different  opinion. 

In  the  Magna  Charta  of  1  Henry  III.  it  is  said :  Pro  h&o 

donatione  et  concessione archiepiscopi,  episoopi,  oom« 

ites,  barones,  milites,  et  liber^  tenentes,  et  omnes  de  regno 
nostro,  dedenint  nobis  qaintam  decimam  partem  omnium  bo- 
norum  suoriim  mobilium.^  So  in  a  record  of  19  Henry  HI. : 
Comites,  et  barones,  et  omnes  alii  de  toto  regno  nostro  An* 
glisB,  spontanea  voluntate  suH  concesserunt  nobis  efficax  anx- 
iliunL^  The  largeness  of  these  words  is,  however,  controlled 
by  a  subsequent  passage,  which  declares  the  tax  to  be  im* 
posed  ad  mandatum  omnium  comitum  et  baronum  et  omnium 
aliorum  qui  de  nobis  ienent  in  capite.  And  it  seems  to  have 
been  a  general  practice  to  assume  the  common  consent  of  all 
ranks  to  that  which  had  actually  been  agreed  by  the  higher. 
In  a  similar  writ,  21  Heniy  HI.,  the  ranks  of  men  are  enu- 
merated specifically  ;  archiepiscopi,  episcopi,  abbates,  priores, 
et  clerici  terras  habentes  qua3  ad  ecclesias  suas  non  pertinent^ 
oomites,  barones,  milites,  et  liberi  homines,  pro  se  et  suis  vil- 
lanis,  nobis  concesserunt  in  auxilium  tncesimam  partem  om- 
nium mobilium.  *  In  the  close  roll  of  the  same  year,  we 
have  a  writ  directed  to  the  archbishops,  bishops,  abbots,  priors, 
earls,  barons,  knights,  and  freeholders  (liberi  homines)  of 
Ireland,  in  which  an  aid  is  desired  of  them,  and  it  is  urged 
that  one  had  been  granted  by  his  fideles  Anglise.  ^ 

But  this  attendance  in  parliament  of  inferior  tenants  in 
chief,  some  of  them  too  poor  to  have  received  knighthood, 
grew  insupportably  vexatious  to  themselves,  and  was  not 
well  liked  by  the  king.  He  knew  them  to  be  dependent  up- 
on the  barons,  and  dreaded  the  confluence  of  a  multitude,  who 
assumed  the  privilege  of  coming  in  arms  to  the  appointed 
place.  So  inconvenient  and  mischievous  a  scheme  could  not 
long  subsist  among  an  advancing  people,  and  fortunately  the 
true  remedy  was  discovered  with  little  difficulty. 

The  principle  of  representation,  in  its  widest  sense,  can 
Origin  and  hardly  be  unknown  to  any  government  not  purely 
prog^^  democratical.  In  almost  every  country  the  sense 
ary  repra-  of  the  wholc  is  Understood  to  be  spoken  by  a  part, 
Motation.      ^^^  jj^g  decisions  of  a  part  are  binding  upon  the 

1  Hodv  on  GooToeationfl,  p.  208.  *  Brady^s  History  of  England,  toI.  I 

s  Brady,  Introdactlon  to  History  of    Appendix,  p.  182. 
England.    Appendix,  p.  48.  *  Brady's  Introduction,  p.  M 
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whole*  Among  our  ancestors  the  lord  stood  in  the  place  of 
his  yassals,  and,  still  more  unquestionably,  the  abbot  in  that 
of  his  monks.  The  system  indeed  of  ecclesiastical  councils, 
considered  as  organs  of  the  church,  rested  upon  the  pnnciple 
of  a  virtual  or  an  express  representation,  and  had  a  tendency 
to  render  its  application  to  national  assemblies  more  familiar. 

Hie  fii'st  instance  of  actual  representation  which  occurs  in  our 
history  is  only  four  .years  after  the  Conquest ;  when  William, 
if  we  may  rely  on  Hoveden,  caused  twelve  persons  skilled  in 
the  customs  of  England  to  be  chosen  from  each  county,  who 
were  sworn  to  inform  him  rightly  of  their  laws ;  and  these, 
80  ascertained,  were  ratified  by  the  consent  of  the  great  coun- 
riL  This,  Sir  Matthew  Hale  asserts  to  be  ^  as  sutiicient  and 
iTectuai  a  parliament  as  ever  was  held  in  England."  ^  But 
there  is  no  appearance  that  these  twelve  deputies  of  each 
county  were  invested  with  any  higher  authority  than  that  of 
declaring  their  ancient  usages.  No  stress  can  be  laid  at  least 
on  this  insulated  and  anomalous  assembly,  the  existence  of 
which  is  only  learned  from  an  historian  of  a  century  later.' 

We  find  nothing  that  can  arrest  our  attention,  in  searching 
out  the  origin  of  county  representation,  till  we  come  to  a  writ 
in  the  fifteenth  year  of  John,  directed  to  all  the  sheriffs  in 
the  following  terms :  Rex  Vicecomiti  N.,  salutem.  Prsecipi- 
mus  tibi  quod  bmnes  milites  balUvse  tuse  qui  summoniti  fue- 
runt  esse  apud  Oxonian  ad  Nos  a  die  Omnium  Sanctorum  in 

1  Rbt.  of  Oommofi  Law,  toI.  I.  p.  202.  eonntj !   Nor  li  It  porftetly  manlfeit  that 

*Thb  aoemblj  It  menttoiwd  tn  the  they  were  chosen  bj  Um-  people;    tba 

munbkuaod  afterwards,  of  the  apnrloiu  word  rammoneri  fecit  if  flret  used  ;  and 

mm  of  Edward  the  Confessor;   and  I  afterwards^  elecUs  de  (not  in)  singulis 

baft  been  accused  of  passing  it  orer  too  totius  patriae  comitatibns.     This  might 

iUghUj.     The  feet  certainly  does  not  Im  construed  of  the  Idng's  selection ;  but 

■est  on  tibe  authority  of  Horeden.  who  perhaps    the  common  interpretation  Is 

tnosciibes  these  laws  verbatim:  and  they  rather  the  better. 

sze  ia  substance  an  ancient  document.  William,  the  compiler  informs  us,  haT* 

Tbcre  seems   to  me   somewhat   rather  ing  heard  some  of  the  Danish  laws,  waa 

•wpieioas  io  this  assembly  of  delegates ;  disposed  to  eonflrm  them  in  preference 

it  looks  Uie  a  ptous  ftaud  to  maintain  to  those  of  England ;  but  yielded  to  the 

the  old  Saxon  Jurisprudence,  which  was  supplication  of  the  delegates,  omnes  com> 

riving  way.    But  eren  if  we  admit  the  patrlotie,  qui  leges  narrayerant,  that  ho 

vet  as  here  told,  I  still  adhere  to  the  would  permit  them  to  retain  the  customs 

MMrtion  that  there  is  no  appearance  that  of  their  ancestors,  imploring  him  by  the 

thest  twelve  deputies  of  each    county  soul  of  King  Edward,  cujus  erant  leges, 

invested  with  any  higher  authority  nee  aliorum  exterorum.     The  king  at 


thsQ  that  of  deehiring   their   ancient  length  gare  way,  by  the  advice  and  re- 

Vi^ei,   Any  supposition  of  a  real  legis-  quest  of  his  barons,  consilio  et  precatii 

Istive  parlisment  would  be  inconsistent  baronum.    These  of  course    were  Nor> 

vith  til  that  we  know  of  the  state  of  Bug*  manS^  but  what  inference  can  be  drawn 

had  under  ttie  Conqueror.    And  what  in  fiiTor  of  parliamentary  representation 

n  anomaly,  upon  every  constitutional  in   England  from  the  behavior  of   the 

(rtnriple,  Anglo-Saxon  or  Norman,  would  rest  ?    They  were  supplicants,  not  legi» 

•B  •  psriisment  of  twelve   firom   each  lators. 
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quindecim  dies  venire  facias  cum  armis  suis :  corpora  vero  ba- 
ronum  sine  armis  singulariter,  et  quattior  discretos  mtUtes  de 
comitatu  tuo,  illuc  venire  facias  ad  eundem  terminum,  ad  lo- 
quendum  nobiscum  de  negotiis  regni  nostri.  For  the  explana- 
tion of  this  obscure  writ  I  must  refer  to  what  Pr3mne  has  said ;  ^ 
but  it  remains  problematical  whether  these  €our  knights  (the 
only  clause  which  concerns  our  purpose)  were  to  be  elected  by 
the  county  or  returned  in  the  nature  of  a  jury,  at  the  discre- 
tion of  the  sheriff.  Since  there  is  no  sufficient  proof  whereon 
to  decide,  we  can  only  say  with  hesitation,  that  there  may  have 
been  an  instance  of  county  representation  in  the  fifteenth 
year  of  John. 

We  may  next  advert  to  a  practice,  of  which  there  is  very 
clear  proof  in  the  reign  of  Henry  III.  Subsidies  granted  in 
parliament  were  assessed,  not  as  in  former  times  by  the  jus- 
tices upon  their  circuits,  but  by  knights  freely  chosen  in  the 
county  court  This  appears  by  two  writs,  one  of  the  fourth 
and  one  of  the  ninth  year  of  Henry  III.^  At  a  subsequent 
period,  by  a  provision  of  the  Oxford  parliament  in  1258, 
every  county  elected  four  knights  to  inquire  into  grievances, 
and  deliver  their  inquisition  into  parliament' 

The  next  writ  now  extant,  that  wears  the  appearance  of 
parliamentary  representation,  is  in  the  thirty-eighth  of  Henry 
HI.     This,  afler  reciting  that  the  earls,  barons,  and  other 

1  2  Prynne*!  Register,  p.  16.  leagued  agaliut  h!m ;  and  the  meaBiin 

*  Brady'f  Introdaction,  Appendix,  pp.  mlglit  lead  to  eondUato  the  mtndi  of 

1  and  44.      **  The  language  of  these  thorn  who  would  otherwise  hvn  had  do 

writs  implies  a  distinction  between  such  Toioe  in  the  l^gislatiTe  aasemblj."    Re- 

as  were  styled  barons,  apparently  inolud-  port  of  Lords^  Committee,  p.  61. 

log  the  earls  and  the  four  knights  who  This  would  be  a  remarkable  fkct,  and 

were  to  oome  flrom  the  several  counties  the  motire  ts  by  no  means  improbable, 

ad  loquendum,  and  who  were  alqp  die-  being  perhaps  that  wliioh  led  to  tlM  large 

tinguished  from  the  knights  summoned  proVisions   fbr   summoning   tenants  m 

to  attend  witti  arms,  in  performance,  it  chief,  contained  in  the  clurter  of  John, 

should  seem,  of  the  military  service  due  and  afterwards  passed  over.     But  this 

by  their  respectiTe   tenures;    and   the  parley  of   the  Ibur  knights  from  each 

writs,  therefore,  apparently  distinguished  county,  fbr  they  are  only  summoned  ad 

certain  tenants  in  chief  by  knight-serrice  loquendum,  may  not  amount  to  beatow- 

fh>m  barons,  if  the  knights  so  summoned  Ing  on  them  aoy  legislative  power.    It  is 

to  attend  with  arms  were  required  to  at-  neverthelees  to  be  remembered  that  the 

tend  by  xeason  of  their  respective  ten-  word  parliament  meant,  by  its  etymology, 

ores  in  chief  of  the  king.    How  the  four  nothing  more ;  and  the  words,  ad  loqnen- 

knights  of  each  county  who  were  thus  dum,  may  have  been  used  in  reference  to 

summoned  to  confer  with  the  king  were  that.     It  is  probable  that  these  writs 

^  be  chosen,  whethw  by  the  county,  or  were  not  obeyed ;  we  have  no  evidence 

aeeording  to  the  mere  will  of  the  sheriff,  that  they  were,  and  it  was  a  season  of 

does  not  appear;  but  it  seems  most  prob-  great  conftuiion,  very  little  before  the 

able  that  they  were  intended  by  the  king  granting  of  the  charter  of  Henry  in. 

as  representatives  of  the  freeholders  tf  >  Brady^s  Hist,  of  Ingland,  voi.  L  Ap- 

each  county,  and  to  balance  the  power  pendiz,  p.  227. 
qC  tha  hostile  nobles,  who  were   then 
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great  men  (eaeteri  magnates)  were  to  meet  at  London  three 
weeks  afler  Easter,  with  horses  and  arms,  for  the  purpose  of 
sailing  into  Grasconj,  requires  the  sheriff  to  compel  all  within 
his  jnrisdiction,  who  hold  twenty  pounds  a  year  of  the  king 
in  diief,  or  of  tho5e  in  ward  of  the  king,  to  appear  at  the 
same  time  and  place.  And  iLot  besides  those  mentioned  he 
shall  cause  to  come  before  the  king's  council  at  Westminster, 
OQ  the  fifteenth  day  aAer  £aster,  two  good  and  discreet 
knights  of  his  county,  whom  the  men  of  the  county  iihall  have 
chosen  for  this  purpose,  in  the  stead  of  all  and  each  of  them, 
to  consider,  along  with  the  knights  of  other  counties,  what  aid 
they  will  grant  the  king  in  such  an  emergency.^  In  the 
principle  of  election,  and  in  the  object  of  the  assembly,  which 
was  to  grant  money,  this  certainly  resembles  a  summons  to 
parliament  There  are  indeed  anomalies  sufficiently  remark- 
able upon  the  face  of  the  writ  which  distinguish  this  meeting 
from  a  regular  parliament  But  when  the  scheme  of  obtain- 
ing money  from  the  commons  of  shires  through  the  consent 
of  their  representatives  had  once  been  entertained,  it  was 
easily  applicable  to  more  formal  councils  of  the  nation.^ 

A  few  years  later  there  appears  another  writ  analogous  to 
a  summons.  During  the  contest  between  Henry  III.  and  the 
confederate  barons  in  1261,  they  presumed  to  call  a  sort  of 
parliament,  summoning  three  knights  out  of  every  county, 
secum  tractaturos  super  communibus  negotiis  regni.  This  we 
leam  only  by  an  opposite  writ  issued  by  the  king,  directing 
the  sheriff  to  enjoin  these  knights  who  had  been  convened  by 
the  earls  of  Leicester  and  Gloucester  to  their  meeting  at  St 
Alban's,  that  they  should  repair  instead  to  the  king  at  Wind- 
sor, and  to  no  other  place,  nobiscum  super  prsemissis  collo- 
quium habituros.'  It  is  not  absolutely  certain  that  these 
knights  were  elected  by  their  respective  counties.  But  even 
if  they  were  so,  this  assembly  has  much  less  the  appearance 
of  a  parliament,  than  that  in  the  thirty-eighth  of  Henry  III. 

At  length,  in  the  year  1265,  the  forty-ninth  of  Henry  IH., 

'  S  PryniM,  p.  28.  neord  now  extent,  of  an  attoinpl  to  rab 

*  **  Thh  writ  tondfl  strongly  to  show  stituto  repreeentetiyas  tleot«Mi  by  bodkp 

w^ttcn  then  existed  no  law  by  which  of  men  Ibr  the  attendance  of  the  indl- 

^TCpnsenfatlon   either  of  the   king's  Tldnal  so  to  be  represented,  personally 

^|mte  in  eapite  or  of  others,  ibr  the  or  by  their  seTeral  proenmtors,  in  an 

pVTDOse  of  constltntiog  a  legislative  as-  assembly  convened  for  the  purpose  of  ob- 

MDbtj,  or  fbr  grsotlng  an  aid,  was  spe-  taiolng  an  aid/*    Eeport,  p.  96. 

gyy  provided ;  and  it  seems  to  have  •  2  Prynne,  p.  27. 
wsn  the  flist  instance  appearing  on  any 

VOL  II. —  M.  16 


22G  OBIGIN  AND  E 

while  be  was  a  captive  in  the  hands  of  Simon  de  Mootfort, 
writs  were  issued  in  hie  name  to  all  the  sberi^  direcdng 
them  to  retnm  two  knighta  for  the  bodjof  their  county,  wHli 
two  citizens  or  burgesses  for  every  city  and  borough  contained 
within  iu  This  therefore  is  the  epoch  at  which  the  repreaen- 
tation  of  ihc  commons  becomes  indisputably  manifeat;  even 
should  we  reject  altogether  the  more  equivocul  inatancea  of  it 
which  have  just  been  enumerated. 

If  indeed  the  knighta  were  still  elected  by  none  bat  the 
wbecbn'  tha  king's  military  tenants,  if  the  mode  of  represent*- 
iwied'hT"  ^°^  "^  merely  adopted  to  spare  them  the  inooo- 
ftntiai[kii  venience  of  personal  attendance,  the  immediate 
locowni.  innovation  in  our  polity  was  not  very  exlensive, 
This  ia  an  interesting,  but  very  obscure,  topic  of  inquiry. 
Spelman  and  Brady,  with  other  writers,  have  restmned  the 
original  right  of  election  to  tenants  in  chief,  among  whom,  in 
process  of  time,  those  holding  under  mesne  lords,  not  being 
readily  distinguishable  in  the  hurry  of  an  election,  contrived  to 
slide  in,  till  at  length  their  encroachments  were  rendered  legit- 
imate by  the  statute  7  Hen.  IV.  c  15,  which  put  all  snitois 
to  the  coun^  court  on  an  equal  footing  as  to  the  elective 
franchi.'e.  The  argument  on  this  side  might  be  plaasibly 
nrged  with  the  folbwing  reasoning. 

The  spirit  of  a  feudal  monarchy,  whidi  compelled  every 
lord  lo  act  by  the  advice  and  assent  of  his  immediate  vassals, 
established  no  relation  between  him  and  those  who  held  noth- 
ing at  his  hands.  They  were  included,  so  far  as  he  was 
concerned,  in  their  superiors ;  and  the  feudal  incidents  were 
due  to  him  from  the  whole  of  his  vassal's  fief,  trtiatever  ten- 
ants might  possess  it  by  Bub-infeudation.  In  England  ttie 
tenants  in  chief  alone  were  called  to  the  great  councils  before 
representation  was  thought  of,  as  is  evident  both  by  the  charter 
of  John,  and  by  the  langnt^  of  many  records ;  nor  were  any 
others  concerned  in  levying  aids  or  escuages,  which  were 
only  due  by  virtue  of  their  tenure.  These  military  tenants 
were  become,  in  the  reign  of  Henry  III.,  far  more  numerous 
than  they  had  been  under  the  Conqueror.  If  we  include 
those  who  held  of  the  king  ut  de  honore,  that  is,  the  tesaots 
of  baronies  escheated  or  in  wacd,  who  may  probably  have 
enjoyed  the  same  privileges,  being  subject  in  general  to  tibe 
same  burdens,  their  number  will  be  greatly  augmented,  and 
form  no  inconaidend>le  portion  of  the  n-eehdders  of  the  king- 
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dooL  Afler  the  statute  oommonlj  called  Quia  emptores  in 
the  eighteenth  of  Edward  I.  thej  were  likety  to  increase  much 
more,  as  every  licensed  alienation  of  any  portion  of  a  fief  hy 
a  tenant  in  chief  would  create  a  new  freehold  immediately 
depending  upon  the  crown.  Many  of  these  tenants  in  capite 
held  very  small  fractions  of  knight's  fees,  and  were  conse- 
quently not  called  upon  to  receive  knighthood.  They  were 
plain  freeholders  holding  in  chief,  and  the  liberi  homines  or 
libere  tenentes  of  those  writs  which  have  been  already  quoted. 
The  common  form  indeed  of  writs  to  the  sheriff  directs  the 
knights  to  be  chosen  de  communitate  comitatus.  But  the 
vord  communitas,  as  in  boroughs,  denotes  only  the  superior 
part :  it  is  not  unusual  to  find  mention  in  records  of  commit 
nitas  populi  or  omnes  de  regno,  where  none  are  intended  but 
the  baorons,  or  at  most  the  tenants  in  chief.  If  we  look  atten- 
tively at  the  earliest  instance  of  summoning  knights  of  shires 
to  parliament,  that  in  38  Henry  III.,  which  has  been  noticed 
above,  it  will  appear  that  they  could  only  have  been  chosen 
by  military  tenants  in  chief.  The  object  of  calling  this  par- 
liament, if  parliament  it  were,  was  to  obtain  an  aid  from  the 
military  tenants,  who,  holding  less  than  a  knight's  fee,  were 
not  required  to  do  personal  service.  None  then,  surely,  but 
the  tenants  in  chief  could  be  electors  upon  this  occasion,  which 
merely  respected  their  feudal  duties.  Again,  to  come  much 
lower  down,  we  find  a  series  of  petitions  in  the  reigns  of 
Edward  IH.  and  Richard  11.,  which  seem  to  lead  us  to  a  con- 
clusion that  only  tenants  in  chief  were  represented  by  the 
knights  of  shires.  The  writ  for  wages  directed  the  sheriff  to 
levy  them  on  the  commons  of  the  county,  both  within  fran- 
ch^  and  without  (tam  inti*a  libertates  quam  extra).  Bi)t 
the  tenants  of  lords  holding  by  barony  endeavored  to  exempt 
themselves  from  tl^js  burden,  in  which  they  seem  to  have 
been  countenanced  by  the  king.  This  led  to  frequent  remcm- 
fitrances  from  the  commons,  who  finally  procured  a  statute, 
that  all  lands  which  had  been  accustomed  to  contribute  towards 
the  wages  of  members  should  continue  to  do  so,  even  though 
they  should  be  purchased  by  a  lord.^  But,  if  these  mesne 
tenants  had  possessed  equal  rights  of  voting  with  tenants  in 
dne(  it  is  impossible  to  conceive  that  they  would  have  thought 
of  daiming  so  unreasonable  an  exemption.    Yet,  as  it  would 

xi2Bi0.II.«.lS.    FiTinw*!  4th  Bcglftar. 


228  ORIGIN  AND  PROGRESS  OF    Chap.  VIIL  Pabt  HL 

appear  harsh  to  make  any  distinction  between  the  rights  of 
those  who  sastained  an  equal  burden,  we  maj  perceive  how 
the  freeholders  holding  of  mesne  lords  might  on  that  account 
obtain  after  the  statute  a  participation  in  the  privilege  of  ten* 
ants  in  chief.  And  without  supposing  any  partiality  or  con- 
niyancCy  it  is  easy  to  comprehend  that,  while  the  nature  of 
tenures  and  services  was  so  obscure  as  to  give  rise  to  con- 
tinual disputes,  of  which  the  ancient  reooids  of  the  King's 
Bench  are  full,  no  sheriff  could  be  very  accurate  in  rejecting 
the  votes  of  common  freeholders  repairing  to  the  county  court, 
and  undistinguishable,  as  must  be  allowed,  from  tenants  in 
capite  upon  other  occasions,  such  as  serving  on  juries,  or 
voting  on  the  election  of  coroners.  To  all  this  it  yields  some 
corroboration,  that  a  neighboring  though  long  hostile  king- 
dom,  who  borrowed  much  of  her  law  from  our  own,  has  never 
admitted  any  freeholders,  except  tenants  in  chief  of  the 
crown,  to  a  suffi'age  in  county  elections.  These  attended  the 
parliament  of  Scotland  in  person  till  1428,  when  a  law  of 
James  I.  permitted  them  to  send  representatives.^ 

Such  is,  I  think,  a  fair  statement  of  the  arguments  that 
might  be  alleged  by  those  who  would  restrain  the  right  of 
election  to  tenants  of  the  crown.  It  may  be  urged  on  the 
other  side  that  the  genius  of  the  feudal  system  was  never 
completely  displayed  in  England ;  much  less  can  we  make 
use  of  that  policy  to  explain  institutions  tliat  prevailed  under 
Edward  I.  Instead  of  aids  and  scutages  levied  upon  the 
king's  military  tenants,  the  crown  found  ample  resources  in 
subsidies  upon  movables,  from  which  no  class  of  men  was 
exempted.  But  the  statute  that  abolished  all  unparliament- 
ary taxation  led,  at  least  in  theoretical  principle,  to  extend  the 
elective  franchise  to  as  lai^  a  mass  of  the  people  as  could 
conveniently  exercise  it  It  was  even  m  the  mouth  of  our 
kings  that  what  concerned  all  should  be  approved  by  aU.  Nor 
is  the  language  of  all  extant  writs  less  adverse  to  the  supposi- 
tion that  the  right  of  suffrage  in  county  elections  was  limited 
to  tenants  in  chief.  It  seems  extraordinary  that  such  a  re- 
striction, if  it  existed,  should  never  be  deducible  from  these 
instruments;  that  their  terms  should  invariably  be  large 
enough  to  comprise  all  freeholders.  Yet  no  more  is  ever  re- 
quired of  the  sheriff  than  to  return  two  knights  chosen  by  the 

i  Plnkerton'i  Htot.  of  ScotUind,  toI.  1.  p.  120, 857.    But  thJa  Iftw  wm  not  vigor 
U>^  Mted  upon  tiU  1587.    p.  868. 
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body  of  the  oountj.  For  thej  are  not  onlj  said  to  be  re- 
tamed  pro  communitate,  but  **  per  oommunitatem/'  and  ''  de 
issensu  totius  commuaifatis."  Nor  is  it  fiatisiactory  to  allege, 
without  any  proof^  that  this  word  should  be  restricted  to  the 
tenants  in  chie^  contrary  to  what  must  appear  to  be  its  ob- 
rioos  meaning.^  Certainly,  if  these  tenants  of  the  crown  had 
foand  inferior  freeholds  usurping  a  right  of  suffrage,  we  might 
expect  to  find  it  the  subject  of  some  legislative  provision,  or 
at  least  of  some  petition  and  complaint.  And,  on  the  oUier 
hand,  it  would  have  been  considered  as  uni'casonable  to  levy 
the  wages  due  to  knight  of  the  shire  for  their  service  in  par* 
liament  on  those  who  bad  no  share  in  their  election.  But  it 
appears  by  writs  at  the  very  beginning  of  Edward  IL's  reign, 
that  wages  were  levied  ^  de  communitate  comitatus.*  "  It  will 
scarcely  be  contended  that  no  one  was  to  contribute  under 
this  writ  but  tenants  in  chief;  and  yet  the  word  communitas 
can  hardly  be  applied  to  different  persons,  when  it  occurs  in 
the  same  instrument  and  upon  the  same  matter.  The  series 
of  petitions  above  mentioned  relative  to  the  payment  of  wages 
rather  tends  to ,  support  a  conclusion  that  all  mesne  tenants 
had  the  right  of  suffrage,  if  they  thought  fit  to  exercise  it, 
aince  it  was  earnestly  contended  that  they  were  liable  to  con- 
tribute towards  that  expense.  Nor  does  there  appear  any 
reason  to  doubt  that  all  freeholders,  except  those  within  par- 
ticular franchises,  were  suitors  to  the  county  court — an  insti- 
tation  of  no  feudal  nature,  and  in  which  elections  were  to  be 
made  by  those  present.  As  to  the  meeting  to  which  knights 
of  shires  were  summoned  in  38  Henry  HI.,  it  ought  not  to  be 
reckoned  a  parliament,  but  rather  one  of  those  anomfdous 
conventions  which  sometimes  occurred  in  the  unfixed  state  of 
government  It  is  at  least  the  earliest  known  instance  of 
representation,  and  leads  us  to  no  conclusion  in  respect  of  later 
times,  when  the  commons  had  become  an  essential  part  of  the 

1  What    eu  one    who  adopte    lUs  nontm  raornm  mobillnm  nobis  ooncesM- 

opfaikm  of  Dr.  Bxady  aajr  to  the  follow-  rant.    Pat.  Bot.    IB  II.  in  Rot.  ParL 

fair  rBOord?    Bex  mtliefbaaf  liberis  bo-  toI.  1.  p.  442.    Bee  also  p.  241  and  p.  269. 

Budbnt,  et  toil  communitati  oomitatos  If  the  word  oommunitas  is  here  used  in 

Wygomla  tam   intra   Itbertatea   quam  any  precise  Bease^  which,  when  possible, 

otia,  salntem.    Com  comites,  baroneSf  we  are  to  suppose  in  construing  a  legal 

Bdlites,  Bberi  homines,  et  eo/smunita-  instrument,  it  must  derignate,  not  the 

tescoDiltataam  regni  nostri  rioesiniam  tenants  In  chief,  but  the  iuTerior  elus, 

noolnin  bonorum    suorum   mobilium,  who,  though  neither  freeholders  nor  freo 

ctrMque  et  borgenses  et  oommunitates  burgesses,  were  yet  contributable  to  the 

SBudam  eivitatum  et  burgornm  ejnsdem  subsidy  on  their  goods. 
RgDi,  neenoB  tenentes  de  antiquis  do-       *  Hadox,  Virma  Bnigi,  p.  90  and  p.  108 

Bhiids  eoTonn  nostea  quindsdmam  bo-  note  Z. 


%*. 
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lagifllature,  and  their  consent  was   required  to  all  pubBf 
burdens. 

This  question,  upon  the  whole,  is  certainly  not  free  from 
considerable  difficulty.  The  legal  antiquaries. are  divided. 
Prynne  does  not  seem  to  have  doubted  but  that  the  knights 
were  <' elected  in  the  full  county,  by  and  for  the  whole 
county,"  without  respect  to  the  tenure  of  the  freeholders.^ 
But  Brady  and  Carte  are  of  a  different  opinion.'  Yet  their 
disposition  to  narrow  the  basis  of  the  constitution  is  so  strong, 
that  it  creates  a  sort  of  prejudice  against  their  aathority. 
And  if  I  might  offer  an  opinion  on  so  obscure  a  subject,  I 
should  be  much  inclined  to  believe  that,  even  from  the  reign 
of  Henry  III.,  the  election  of  knights  by  all  freeholders  in  the 
county  court,  without  regard  to  tenure,  was  little,  if  at  all, 
different  from  what  it  is  at  present.* 

The  progress  of  towns  in  several  continental  countries, 
ProgMBBcf  Tcom  a  condition  bordering  upon  servitude  to 
*^^^-  wealth  and  liberty,  has  more  than  once  attracted 

our  attention  in  other  parts  of  the  present  work.  Their 
growth  in  England,  both  from  general  causes  and  imitative 
policy,  was  very  similar  and  nearly  coincident.  Under  the 
Anglo-Saxon  line  of  sovereigns  we  scarcely  can  discover  in 
our  scanty  records  the  condition  of  their  inhabitants,  except 
retrospectively  from  the  great  survey  of  Domesday  Book, 
which  displays  the  state  of  England  under  Edward  the  Con- 
fessor. Some  attention  to  conmierce  had  been  shown  by 
Alfred  and  Athelstan  ;  and  a  merchant  who  had  made  three 
voyages  beyond  sea  was  raised  by  law  of  the  latter  monarch 
to  the  dignity  of  a  Thane.^  This  privilege  was  not  perhaps 
often  clidmed;  but  the  burgesses  of  towns  were  already  a 
distinct  class  from  the  ceorls  or  rustics,  and,  though  hardly 
free  according  to  our  estimation,  seem  to  have  laid  the  foun- 
dation of  more  extensive  immunities.  It  is  probable,  at  least, 
that  the  English  towns  had  made  friU  as  great  advances 
towards  emancipation  as  those  of  France.  At  the  Conquest 
we  find  the  burgesses  or  inhabitants  of  towiis  living  uuder  the 
superiority  or  protection  of  the  king,  or  pf  some  other  lord, 
to  whom  they  paid  annual  rents,  and  determinate  dues  or 
oostoms;     Sometimes  they  belonged  to  different  lords,  and 

1  PrfHiM^s  2d  Regleter,  p.  60.  bunh  Bcrfow,  toI.  xxtS.  p.  8il.    fNon 

t  Carte's  Hist,  of  England,  ii.  250.  m-l 

*  Tb«  prwent  qoe^tioa  has  been  dls-  *  WUktntf  p.  71. 
cuaied  ^th  muca  ability  )a  the  Bdin- 
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somedmea  the  same  burgess  paid  customs  to  one  master* 
while  be  was  under  the  jurisdiction  of  another.  Thej  fire* 
qnently  enjoyed  special  privileges  as  to  inheritance ;  and  in 
two  or  three  instances  they  seem  to  have  possessed  common 
property,  belonging  to  a  sort  of  guild  or  corporation,  and  in 
some  instances,  perhaps,  had  a  municipal  a(£ninistration  by 
magistrates  of  their  own  choice.^  Besides  the  regular  pay- 
mentSy  which  were  in  general  not  heavy,  they  were  liable  to 
tallages  at  the  discretion  of  their  lords.  This  burden  con- 
tinued for  two  centuries,  with  no  limitation,  except  that  the 
barons  were  latterly  forced  to  ask  permission  of  the  king  be- 
fore they  set  a  tallage  on  their  tenants,  which  was  commonly 
done  when  he  imposed  one  upon  his  own.'  Still  the  towns 
became  considerably  richer;  for  the  profits  of  their  traffic 
were  undiminished  by  competition,  and  the  consciousness  that 
they  could  not  be  individually  despoiled  of  their  possessions, 

1  BnrgBiuii  Exonte  vrbli  habent  extara  been  on«  of  the  flye  Danish  towns,  sonift- 

eMtatem  temm  duodeolm  earaoataroni:  times  mentioned  with  a  sort  g/  distino- 

qusB  nullam  cmisuetodlnem  reddunt  nisi  tion  bj  writefi  before  tlie  Oonqueet,  might 

aid  ipeem  ciTitetem.    Domesday,  p.  100.  be  in  a  more  adyantageous  situation  than 

At  Oaoterba^  the  hurgesses  bad  forty-  the  generality  of  burgesses.    Sciatls  me 

fiye  houses  without  the  city,  de  auibus  concessisse  cfyibus  meis  Lincoln,  omnet 

ipsi  tiabebant  gablum  et  consuetudinem,  libertates  et  oonsnetudines  et  leges  suas, 

lex  antem  soeam  et  sacam ;  ipsi  quoque  quaa   habuerunt    tempore    Bdwardi  et 

Imzgenses  habebant  de  rege  triginta  tree  Will,  et  Henr.  regum  AnglisB  et  gildam 

•ciaa  prati  In  gUdam,  snam..    p.' 2.    In  snam  mercatoriam  de  honfioibus ciyitatis 

Uncotai  and  Stamford  some  resident  pro-  et  de  alils  mercatoribus  eomltatuii,  sicut 

piietoTS,  called  LsgemannI,  had  Joriiidio-  illam  habuerunt  tempore  prodictorum, 

tion  (soeam  et  sacam)  oyer  their  tenants,  antecessorum  nostrorum,  regum  Angllse, 

But  nowhere  haye  I  been  able  to  discoyer  melius  et  liberius.    Et  omnes  homines 

•ay  tiaoe  of  municipal  self-goyemment ;  qui  infira  qnatnor  dirisas  ciyitates  ma- 

vnleas  Chester  may  be  deemed  an  excep-  nent  et  mercatum  deducuut,  sint  ad  gil- 

tkm,  where  we  rmd  of  twelve  judioes  das,  et  consuetudines  et  asslaas  ciyitatis, 

civitatis ;  but  by  whom  eonstttuted  does  sicut  melius  fuerunt  temp.  £dw.  et  Will. 

not  appear.     The  word  lageman  seems  et  Hen.  regum  Anglia.     Rymer,  t.  i.  p. 

eqolyalent  to  Judex.     The  guild  men-  40  (edit.  1816). 

tloned  aboye  at  (^antarbury   was.  in  all  I  am  indebted  to  the  Mendly  osmaiks 

probability,  a  yoluntary  association :  so  of  the  periodical  critic  whom  I  haye  be* 

mM  Boyer  we  ftnd  the  burgesses'  guildhall,  fore  mentioned  for  reminding  me  of  other 

l^iaUa  burgensiom.  p.  1.  charters  of  the  same  age,  expressed  in  a 

Many  of   the  passages  in  Domesday  similar  manner,  which  in  my  haste  I  had 

relatfye  to  the  state  of  burgesses  aie  col-  oyerloolced,  though  printed  In  common 

lected  la  Brady's  History  of  Boroughs ;  books.    But  whether  these  general  words 

»  work  which,  if  read  with  due  suspicion  ought  to  outweigh  the  silence  of  Domes- 

of  tbe  anthor's  honesty,  will  oonyey  a  day  Book  I  am  not  prepared  to  decide. 

'  deal  of  knowledge.  I  haye  admitted  below  that  the  posses- 


Since  the  ibrmer  part  of  this  note  was    sion  of  corporate   property  implies  an 
wTikten,  I   haye   met    with  a   clwurtor    electiye  goyernment  for  its  administrsp 


by  Heniy  II.  to  Uncoln,  which  tion,  and  I  think  it  perfectly  clear  that 

to  refer,  more  explicitly  than  any  the  guilds  made  by-laws  for  the  regu- 

sfmSlar  histrument,  to  municipal  privi-  lation  of  their  members.     Yet  this  it 

legem  of  jurisdiction  enjoyed  by  the  citi-  something  different  from  municipal  juris- 

■ens  under  Edward  the  Confossor.  These  diction  over  all  the  inhabitante  of  a  town 

clftArt«n,  it  is  well  known,  do  not  always  [Notb  TV.] 

redte  wliat  is  true ;   yet  it  is  possible  i  Madox,  Hist,  of  Exchequer,  e.  17* 
ihaft   the  dtiaens  of  Lincoln,  which  bad 
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like  the  villeiiis  of  the  country  around^  inspired  an  industry 
and  perseverance  which  all  the  rapacity  of  ]^onnan  kings  and 
barons  was  unable  to  daunt  or  overcome. 

One  of  the  earliest  and  most  importamt  changes  in  the  con- 
Towna  lefc  dition  of  the  bui^esses  was  the  conversion  of  their 
infee-fcrm.  individual  tributes  into  a  perpetual  rent  firom  the 
whole  borough.  The  town  was  then  said  to  be  afEu-med,  or 
let  ir.  fee-farm,  to  the  burgesses  and  their  successors  forever.^ 
Previously  to  such  a  grant  the  lord  held  the  town  in  his 
demesne,  and  was  the  legal  proprietor  of  the  soil  and  tene- 
ments ;  though  I  by  no  means  apprehend  that  the  burgesses 
were  destitute  of  a  certain  estate  in  their  possessions.  But 
of  a  town  in  fee-farm  he  only  kept  the  superiority  and  the 
inheritance  of  the  annual  rent,  which  he  might  recover  by 
distress.'  The  burgesses  held  their  lands  by  burgage-tenure, 
nearly  analogous  to,  or  rather  a  species  of,  free  socage.* 
Perhaps  before  the  grant  they  might  correspond  to  modem 
copyholders.  It  is  of  some  importance  to  observe  that  the 
lord,  by  such  a  grant  of  the  town  in  fee-farm,  whatever  we 
may  think  of  its  previous  condition,  divested  himself  of  his 
property,  or  lucrative  dominion  over  the  soil,  in  return  for  the 
perpetual  rent ;  so  that  tallages  subsequently  set  at  his  own 
discretion  upon  the  inhabitants,  however  common,  can  hardly 
be  considered  as  a  just  exercise  of  the  rights  of  proprietor- 
ship. 

Under  such  a  system  of  arbitrary  taxation,  however,  it  was 
Oharten  ot     ^^^^^^  to  the  most  scUish  tyrant  that  the  wealth 
inoorpor*.      o£  his  burgcsscs  was  his  wealth,  and  their  pros- 
°'  perity  his  interest;  much  more  were  liberal  and 

sagacious  monarchs,  like  Henry  II.,  inclined  to  encourage 
them  by  privileges.  From  the  time  of  William  Rufus  there 
was  no  reign  in  which  charters  were  not  granted  to  different 
towns  of  exemption  from  tolls  on  rivei's  and  at  markets,  those 
lighter  manacles  of  feudal  tyranny ;  or  of  commercial  fran- 
chises ;  or  of  immunity  from  the  ordinary  jurisdictions ;  or, 
histly,  of  internal  self-regulation.  Thus  the  original  charter 
of  Henry  I.  to  the  city  of  London  *  concedes  to  the  citizens^  in 

1  Madoz,  nrm&  Bargi,  p.  1.    There  la  *l  have   read  lome where  that    thli 

one  laBtAnoe,  I  know  not  if  any  mors  charter  waa  granted  in  1101.    But  the 

oottid  be  Ibundf  of  a  Qrma  bargi  before  instrument  itself,  which  is  oalv  preserred 

the  Conquest.    Tt  was  at  Huntingdon,  by  an  InspezSmus  of  ISdward  IV.,  does 

Itomesday,  p.  203.  not  contain  any  date.    Kymer,  t.  i.  p.  11 

i  Madox,  p.  12, 18.  (edit.  1816).    (X>nld  It  be  traced  so  hiA. 

■  Id.  p.  21.  the  circumstaaoe  would  be  remackabW* 
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addition  to  valuable  commercial  and  fiscal  immunities,  the 
right  of  choosLQg  their  own  sheriff  and  justice,  to  the  exclusion 
of  every  foreign  jurisdiction.*  These  grants,  however,  were 
not  in  general  so  extensive  till  the  reign  of  John.^  Before 
that  time  the  interior  arrangement  of  towns  had  received  a 
nev  organization.  In  the  Saxon  period  we  find  voluntary 
associations,  sometimes  religious,  sometimes  secular ;  in  some 
cases  for  mutual  defence  against  injury,  in  others  for  mutual 
relief  in  poverty.  These  were  called  guilds,  from  the  Saxon 
verb  ^Ician,  to  pay  or  contribute,  and  exhibited  the  natural, 
if  Dot  the  legal,  character  of  corporations.*  At  the  time  of 
the  Conquest,  &s  has  been  mentioned  above,  such  voluntary 
moorporations  of  the  burgesses  possessed  in  some  towns  either 


■■  th0  earli«tt  eharten  granted  by 
Lonb  VI.,  »iippo0ed  to  be  the  flither  of 
ttten  Institutions, are  aereral  jears  later. 

It  is  said  bj  Mr.  Thorpe  (Ancient 
Um  of  England  p.  267),  that,  though 
ttMR  are  ten  witnesses,  he  only  finds  one 
vho  throws  any  light  on  the  date :  namely 
Hngh  Bigod,  who  succeeded  his  brother 
WQUam  In  1120.  But  Mr.  Thorpe  does 
iiot  mention  in  what  respect  he  sucoeeded. 
It  WIS  as  dapifer  regis;  but  he  is  not  so 
BBDied  in  the  charter.  Dugdale^s  Bar« 
omga,  p.  132.  The  date,  therefore,  still 
SMms  problematical. 

1  Thii  did  not,  however,  sare  the  elti- 
■ns  frcHm  paying  one  hundred  marks 
to  the  king  for  this  prlTllege.  Mag. 
Bot.  5  Steph.  apud  Madoz,  lUst  Sz- 
ebsqaer,  t.  xl.  I  do  not  know  that  the 
charter  of  Henry  I.  can  be  suspected ; 
bat  Brady,  in  his  treatise  of  Boroughs 
(p.  88,  edit  1777),  does  not  think  proper 
ooee  to  meation  it;  and  indeed  uses 
many  exprenions  Incompatible  with  its 
•xiBtence. 

s  Blomefleld,  Hist,  of  Norfolk,  toI.  ii. 
p.  16,  says  that  Henry  1.  granted  the 
■ame  priTlleges  by  charter  to  Norwich  in 
1122  which  London  possessed.  Yet  it 
appears  that  the  king  named  the  port- 
reeve or  prorost;  but  Blomefleld  suggests 
tiiat  he  was  probably  recommended  by 
the  oitiaeDs,  the  ofllce  being  annual. 

3  Madox,  Firma  Burgi,  p.  28.  Hickes 
has  given  as  a  bond  of  fellowship  among 
the  thanes  of  Gambridgeehire,  containing 
several  carious  particulars.  A  compoei" 
tion  of  eight  pounds,  exclusive,  I  con- 
eeive,  of  the  usual  weregild,  was  to  be 
eolbraed  from  the  slayer  of  any  fellow. 
If  a  ftUow  (gilda)  killed  a  man  of  1200 
•hUUngii  weregild,  each  of  the  society  was 
to  contribute  half  a  maro ;  for  a  oeorl, 
two  one  (perhaps  ten  shillings) ;  for  a 
Vdshman,  oua.  If  however  this  act  was 


committed  wantonly,  the  Ibllow  had  no 
right  to  call  on  the  society  for  contribu- 
tion. If  one  fellow  kllleid  another,  he 
was  to  pay  the  legal  weregild  to  his  kin^ 
dred,  and  also  eight  pounds  to  the  society. 
Hanh  words  used  by  one  fellow  towards 
another,  or  even  towards  a  stranger,  in- 
ourred  a  fine.  No  one  was  to  eat  or 
drink  in  the  company  .of  one  who  had 
killed  his  brother  fellow,  unless  in  the 
presence  of  the  king,  bishop,  or  alderman, 
bissertatio  Epiatolaris,  p.  21. 

We  find  in  Wllkins's  Anglo-Saxon 
Laws,  p.  65,  a  number  of  OHrdinanoes 
sworn*  to  by  pentons  both  of  noble  and 
ignoble  rank  (ge  eorlime  ge  eeorlisce), 
and  oonArmed  by  king  Athelatan.  These 
are  in  the  nature  of  by-laws  for  the  reg- 
ulation of  certain  societies  that  had  been 
formed  for  the  preservation  of  public 
order.  Their  remedy  was  rather  violent : 
to  kill  and  seise  the  effects  of  all  who 
should  rob  any  member  of  the  associa- 
tion. This  property,  after  deducting  the 
value  of  the  things  stolon,  waa  to  bo 
divided  into  two  parts ;  one  givpn  to  the 
criminal's  wife  if  not  an  accomplice,  the 
other  shared  between  the  king  and  the 
society. 

In  another  fraternity  among  the  clergy 
and  laity  of  Exeter  every  fellow  was  en- 
titled to  a  contribution  in  case  of  taking 
a  Journey,  or  if  his  house  was  burned. 
Thus  they  resembled,  in  somp  degree, 
our  friendly  societies ;  and  display  an  in- 
teresting picture  of  manners,  which  haa 
induced  me  to  insert  this  note,  though 
not  greatly  to  the  present  purpose.  See 
more  of  the  Anglo  -  Saxou  *Kulld8  In 
Turner's  History,  vol.  11.  p.  102.  Socio^ 
ties  of  the  same  kind,  for  purpose  of 
religion,  charity,  or  mutual  asBlstance, 
rather  than  trade,  may  be  found  long  af< 
terwards.  Blomefiold's  Hist,  of  Norfolk 
vol.  ill.  p.  494. 


^  ^r.-,^^^^♦ 
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landed  property  of  their  own,  or  rights  of  superiority  over 
that  of  others.  An  internal  elective  government  seems  to 
have  been  required  for  the  administration  of  a  common  reve« 
nue,  and  of  other  business  incident  to  their  association.^ 
They  became  more  numerous  and  more  peculiarly  commercial 
after  that  era,  as  well  from  the  increase  of  trade  as  through 
imitation  of  similar  fraternities  existing  in  many  towns  of 
France.  The  spirit  of  monopoly  gave  strength  to  tliose  in- 
stitutions, each  class  of  traders  forming  itself  into  a  body,  in 
order  to  exclude  competition.  Thus  were  established  the 
companies  in  corporate  towns,  that  of  the  Weavers  in  London 
being  perhaps  the  earliest ;  ^  and  these  were  successively  cob- 
solidftted  and  sanctioned  by  charters  from  the  crown.  In 
towns  not  large  enough  to  admit  of  distinct  companies,  one 
merchant  guild  comprehended  the  traders  in  general,  or  the 
chief  of  them ;  and  this,  from  the  reign  of  Henry  IL  down- 
wards, became  the  subject  of  incorporating  charters.  The 
management  of  their  internal  conceits,  previously  to  any  in- 
corporation, fell  naturally  enough  into  a  sort  of  oligarchy, 
which  the  tenor  of  the  charter  generally  preserved.  Though 
the  immunities  might  be  very  extensive,  the  powers  were  more 
or  less  restrained  to  a  small  number.  Except  in  a  few  places, 
the  right  of  choosing  magistrates  was  first  given  by  king' John ; 
and  certainly  must  rather  be  ascribed  to  his  poverty  than  to 
any  enlarged  policy,  of  which  he  was  utterly  incapable.' 

From  the  middle  of  the  twelfth  century  to  that  of  the  thir- 
^nmp&iitf  ^^^^^  ^®  ti-aders  of  England  became  more  and 
of  sngiiah  more  prosperous.  The  towns  on  the  southern 
^^^'  coast  exported  tin  and  other  metab  in  exchange 

for  the  wines  of  France ;  those  on  the  eastern  sent  com  to 
Norway  —  the  Cinque  Ports  bartered  wool  against  the  stufl^ 
of  Flanders.^  Though  bearing  no  comparison  with  the  cities 
of  Italy  or  the  Empire,  they  increased  sufficiently  to  acquii*e 
impoilance  at  home.  That  vigorous  prerogative  of  the  Nor- 
man monarchs,  which  kept  down  the  feudal  aristocracy, 
compensated  for  whatever  inferiority  there  might  be  in  the 
population  and  defensible  strength  of  the  English  towns,  com- 

1  See  a  grant  from  Torstin,  archbtehop  *  Hadox,  linna  Buiigl,  p.  189. 

of  York,  in  the  reign  of  Henry  I.,  to  the  *  Idem,  panim.     A  t»w  of  an  caritor 

bnrgesaes  of  Beverly,  that   they    may  date  may  be  found  in  the  new  edition  of 

hare  their  hansh%a  (i.  e.  guildhall)  like  Bymer. 

thoce  of  York,  et  ibi  «na  statuta  perttmo-  *  Lyttelton'i   HUtory  of  Henry   Ily 

*mkt  ad  honorem  Dei,  &o.  Rymer,  t.  i.  p.  toI.  ii.  p.  170.    Maepherson's  Annali  off 

10  edit  1816.  OonunenM,  tqI.  i.  p.  SSL 
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pared  with  those  on  the  continent.  Tbej  had  to  fear  no  pettj 
oppressors,  no  local  hostilitj ;  and  if  they  could  satisfy  the 
rapacity  <^  the  crown,  were  secure  from  all  other  grievances 
London,  &r  above  the  rest,  our  ancient  and  noble 
capital,  might,  even  in  those  early  times,  be  justly  ^P^**" 
termed  a  member  of  the  political  sjstem.  This  great  city, 
so  admirably  situated,  was  rich  and  populous  long  before  the 
Conquest.  Bede,  at  the  beginning  of  the  eighth  century^ 
speaks  of  London  aa  a  great  market,  which  traders  frequented 
by  land  and  sea.^  It  paid  15,000^  out  of  82,000/.,  raised  by 
Canute  upon  the  kingdom.^  If  we  believe  Roger  Hoveden, 
the  citizens  of  London,  on  the  death  of  Ethelred  IL,  joined 
with  part  of  the  nobility  in  raising  £dmund  Ironside  to  the 
throne.'  Harold  L,  according  to  better  authority,  the  Saxon 
Chronicle  and  William  of  li^lmsbury,  was  elected  by  their 
concurrence.^  Descending  to  later  history,  we  find  them 
active  in  the  civil  war  of  Stephen  and  Matilda.  The  famous 
bishop  of  Winchester  tells  the  Londoners  that  they  are  almost 
accounted  as  noblemen  on  account  of  the  greatness  of  their 
dty;  into  the  community  of  which  it  appears  that  some 
barons  had  been  received.'  Indeed,  the  citizens  themselves, 
or  at  least  the  principal  of  them,  were  called  barons.    It  waa 


■  MMsplMnoa,  p.  21ft.  the  anliqalty  of  Loodoa  (which   wm 

•  Id.  p.  283.  ooeral,  they  nUd,  with  Rome),  mod  on  ita 

*  dfm  Lundlneoiee,  et  pan  nobUium  nok  as  metropolis  of  the  kingdom.  St 
ni  eo  tempore  eonaistebant  Lundoni»,  dioebantclTee  Lundonientee  (tiiiee  quietoi 
litonem    ladmandam    vnanidii  eon-  da  theloneo  in  mnnl  Ibro,  ef  aemper  et 

•eoBQ  in  regem  levavare.  p.  210.  ublqoef  per  totam  Angliam,  4  tempore 

4  Ohron.  Saxon,  p.  164.    Malmsbnry,  quo  Roma  primo  fondata  fait,  et  civita- 

p.  76*    He  aajra  (he  people  ot  London  tem  Lundondia,  eodem  tempore  funda- 

beocHDe  almoat  barbarians  tbroogh  tarn,  talem  debere  hab^  libertatem  per 


CU 


thfrir  interoonrae  with  the  Danes;  propter  totam  AngUam,  et  ratione  ciTitatis  privt- 
ftreqaeotem  eonvietam.  leglatss    qnas   olim   metropolia   fuit   el 
*  Londioenaaa,   qui   snnt  quasi  optt-  caput  ragni.  et  ratione  antiquitatis.    Pal- 
pro  magnitadine  eiyitatis  in  An-  grave   inclines   to   think    that   London 


tdUi.    Malmab.  p.  18B.  Thus  too  Matthew  never  formed  part  of  any  kingdom  of  the 

Pnria:   civea  fjoadiQenaaa,  quoa  propter  Heptarchy.    Introduction  to  Rot.  Cur. 

eitritatia  dignitatem  et  eiilum  entiquam  Regis,  p.  96.    But  this  seems  to  imply  a 

libertatem  Baronea  eooauevlmus  appel-  republican  city  in  the  midst  of  so  many 

iare.  p.  744.    And  in  aaother  place :  U><  royal  states,  which  seems  hardly  proba- 

tfos  eivitatis  eirae,  quos  baronea  rocant.  ble.    Certainly  it  aeema  atrange,  though 

p.  886.    Spelman  aaya  that  the  magia-  I  cannot  explain  it  away,  that  the  capi- 

tratea  of  aereral  other  towna  were  called  tal  of  Bngland  should  hare  &llen,  as  we 

bazona.    Gloaaary,  Baronea  de  London,  generally  auppoae,  to  the  small  and  ob- 

A  singulir  proof  of  the  estimation  in  scare   kingdom  of  Emex.    Wincbeater, 

which  the  Uiiaena  of  London  held  them-  indeed,  may  be  oonaldemd  as  having  be- 


aelras  in  the  reign  of  Richard  I.  occurs  eome  afterwards  the  capital  during  the 

In  the  Ghronlele  of  Jocelyn  da  Brake-  Anglo-Saxon  monarchy,  ao  Ikr  as  that  it 

londe  (p.  66—  Camden  Society,    1840).  was  for  the  moat  part  the  residenor  of 

They  claimed  to   be  ftee  ftom  toll   in  our   kings.     But   London   was   ilwayi 

teery  nart  of  Bn^aod,  and  In  every  jn-  moie  populous, 
rianction,  reatiE^  their  immanitr  on 
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oertainlj  by  far  the  greatest  city  in  England.  There  have 
been  different  estimates  of  its  population,  some  of  which  are 
extravagant ;  but  I  think  it  could  hardly  have  contained  less 
than  thirty  or  forty  thousand  souls  within  its  walls ;  and  the 
suburbs  were  very  populous.^  These  numbers,  the  enjoyment 
of  privileges,  and  the  consciousness  of  strength,  infused  a  free 
and  even  a  mutinous  spirit  into  their  conduct.^  The  Lon- 
doners were  always  on  the  barons'  side  in  their  contests  with 
the  crown.  They  bore  a  part  in  deposing  William  Long- 
champ,  the  chancellor  and  justiciary  of  Richard  L*  They 
were  distinguished  in  the  great  struggle  for  Magna  Charta ; 
the  privileges  of  their  city  are  expressly  oonfinned  in  it ;  and 
the  mayor  of  London  was  one  of  the  twenty-five  barons  to 
whom  the  maintenance  of  its  provisions  was  delegated.  In  the 
subsequent  reign  the  citizens  of  London  were  regarded  with 
much  dislike  and  jealousy  by  the.  court,  and  sometimes  suf- 
fered pretty  severely  at  its  hands,  especially  after  the  battle 
of  Evesham.^ 

Notwithstanding  the  influence  of  London  in  these  seasons 


1  Drmke.  the  historian  of  York,  nuiln- 
tiiias  that  London  was  len  popalouSf 
about  the  time  of  the  Conqueet,  than 
that  city ;  and  quotee  Uardynge,  a  writer 
of  Henry  V.'s  age,  to  prove  that  the  in- 
terior part  of  the  former  was  not  cloeely 
boilt.  Kboracum,  p.  91.  York  however 
does  not  appear  to  have  contained  more 
than  10,000  inhabitanU  at  the  aoceaiiion 
of  the  Conqueror;  and  the  rery  exagger- 
ations as  to  the  populousness  of  London 
proTe  that  It  must  have  far  exceeded  that 
number.  Fits-Stephen,  the  contempo- 
imry  biographer  of  Thomas  4  Becket, 
tells  us  of  80,000^en  capable  of  bearing 
arms  within  its  precincts;  where  how- 
ever his  translator.  Pegge,  suspects  a 
mistake  of  the  MS.  in  the  numerals. 
And  this,  with  similar  hyperboles,  so  im- 
poeed  on  the  Judicious  mind  of  Lord 
Lyttelton,  that,  finding  In  Peter  of  BMa 
the  inhabitants  of  liondon  reckoned  at 
quadmginta  millia,  he  has  actually  pro- 
posed to  read  quadringenta.  Hist.  Henry 
II.,  Tol.  ir.  ad  finem.  It  is  hardly  neoes- 
itry  to  observe  that  the  ooadition  of 
agriculture  and  internal  eommnnication 
would  not  have  allowed  lialf  that  number 
to  subsist. 

The  subsidy-roll  of  1877,  published  in 
the  ArchsBologia,  vol  vii.,  would  lead  to 
a  conclusion  that  all  the  inhabitants  of 
London  did  not  even  then  exceed  86.000. 
If  this  be  true,  they  could  not  have 
amounted,  probably,  to  so  great  a  num- 
ber two  or  three  centuries  earlier.    But 


the  nnmbers  given  tn  that  document 
have  been  questioned  as  to  Norwich  npoa 
very  plausible  grounds,  and  seem  rather 
suspicious  in  the  present  Instanoe. 
[Now  v.] 

I  This  seditious,  or  at  least  nflraetorf 
character  of  the  Londonera.was  displayed 
in  the  tumult  headed  by  William  Long- 
beard  in  the  time  of  Richard  I.,  and  that 
under  Constantine  in  1222,  the  patriarchs 
of  a  Ibng  line  of  city  demagogues. 
Hoveden,  p.  765.    M .  Paris,  p.  IM. 

*  Hoveden^s  expressions  are  very  pre- 
cise, and  show  that  the  share  taken  by 
the  citisens  of  London  (probablj  the 
mayor  and  aldermen)  In  this  measnre 
was  no  tumultuaiy  acclamation,  but  a 
deliberate  concurrence  with  the  nobility. 
Gomes  Johannes,  et  fere  omnes  episeopi, 
et  oomites  Anglias  eftdem  die  IntraTeront 
Londonias ;  et  in  crastino  prssdictus  Jo- 
hannes ftater  regis,  et  arehlepisropus 
Rothomagensis,  et  omnes  episeopi,  et 
oomites  et  barones,  et  cives  LondonlenMS 
cum  illis  eonvenernnt  in  atrio  ecclesiss 
8.  Pauli  .  .  .  Plaenitergo  Johannlfratri 
regis,  et  omnibus  episcopls,  et  comidbna 
et  baronibns  r^ni,  et  dvibus  Londonia- 
rmn,  quod  cancellarius  Ule  deponemtor, 
et  depoeuerunt  enm,  &o.    p.  701. 

*  The  reader  may  o6nsu1t,  Ibr  a  mora 
taU  account  of  the  Snglish  townit  belbre 
the  middle  of  the  thuteenth  oenturr, 
I^yttelton's  Histoiy  of  Henry  II.  vol.  U 
p.  174;  and  Haophenon's  Anoait  d 
OommorM. 
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of  disturbaDce,  we  do  not  perceive  that  it  was  distinguished 
from  the  most  insignificant  town  bj  greater  participation  in 
national  councils.  Rich,  powerful,  honorable,  and  high-spiritud 
49  its  citizens  had  become,  it  was  very  long  before  they  found 
a  regular  place  in  parliament.  The  prerogative  of  imposing 
tallages  at  pleasure,  unsparingly  exercised  by  Henry  HI. 
even  over  London,^  lefl  the  crown  no  inducement  to  summon 
the  inhabitants  of  cities  and  boroughs.  As  these  indeed  were 
daily  growing  more  considerable,  they  were  certain,  in  a  mon- 
archy so  limited  as  that  of  England  became  in  the  thirteenth 
century,  of  attaining,  sooner  or  later,  this  eminent  privilege. 
Although  therefore  the  object  of  Simon  de  Montfort  in  calling 
them  to  his  parliament  after  the  battle  of  Lewes  was  merely 
to  strengthen  his  own  faction,  which  prevailed  among  the 
commonalty,  yet  their  permanent  admission  into  the  legisla- 
ture, may  be  ascribed  to  a  more  general  cause.  For  otherwise 
it  is  not  easy  to  see  why  the  innovation  of  an  usurper  should 
have  been  drawn  into  precedent,  though  it  might  perhaps 
accelerate  what  the  course  of  affairs  was  gradually  preparing. 
It  is  well  known  that  the  earliest  writs  of  summons  to  cities 
and  borou^s,  of  which  we  can  prove  the  existence,  j)„|  ,^„q. 
are  those  of  Simoi^  de  Montfort,  earl  of  Leicester,  moning  of 
bearing  date  12th  of  December,  1264,  in  the  forty-  pariument, 
ninth  year  of  Henry  HI.'  After  a  long  contix>-  "*  *®  ^-  ^"• 
versy  almost  all  judicious  inquirers  seem  to  have  acquiesced 
in  admitting  this  origin  of  popular  representation."  The 
argument  may  be  very  concisely  stated.    We  find  from  innu- 

1  Traqnent    prooft  of   this   may   be  Lincoln,  et  cflBterls  bnrgla  Anglte.    It  ]b 

fbnnd  in  Bladox.  Hist,  of  Bzchequer,  singular  that  no  m«n^n  is  made  of 

e.  11  fas  well  aa  in  Bfatt.  Paris,  wbola-  London,    which    mast  have  had   some 

menta  it  with  indignation.    Ciyes  Lon-  special  summons.    Rymer,  t.  i.  p.  808. 

dinenaes,  contra  oonsuetudinem  et  liber-  Bugdale,  Summonitiones  ad  Parllamen- 

tatem  ciTitatis,  quasi  serri  ultimas  con-  turn,  p.  1. 

ditioois,  non  sub  nomine  aut  tituloliberi  *  It  would  ill  repay  any  reader^s  dlU- 

ak4jiitorii,  aed  tallagii,  quod  roultum  eos  gence  to  wade  through  the  rapid  and 

ang^bat,  regi,  licet  inirltl  et  renitentes.  diluted  pages  of  Tyrrell ;    but  whoeTer 

sum*  rare  sunt  coocti.  p.  492.    Heu  nbi  would  know  what  can  be  best  pleaded 

est  Londinensis,  toties  empta,  totles  con-  for  a  higher  antiquity  of  our  present 

eeasaf  totiesscripta^totiesjnratalibertas!  parliamentary    constitution    may   hay* 

&e.  p.  627.    The  king  sometimes  sua-  recourse  to  Uody  on  Convocations,  and 

pendcd  their  market,  that  is,  I  suppose,  Lord  LytteIton*s  Ulstory  of  Henxy  II. 

their  right  of  toll,  till  his  demands  were  vol.  ii.  p.  276,  and  toI.  It.  p.  79-106.    I 

paid.  do  not  concelye  it  possible  to  argue  the 

s  These  writs  are  not  extant,  haying  question  more  ingeniously  than  has  been 

perbape  never  been  returned ;  andconse-  done  by  the  noble  writer  last  qnoted. 

qnentiy  we  cannot  tell  to  what  particu-  Whitelocke,  in  his  commentary  on  the 

ttr  places  they  were  addressed.    It  ap-  parliamentary  writ,  has  trMited  it  yery 

pears  however  that    the  assembly  was  much  at  length,  but  with  no  critical  di»> 

Btendsd  to  be  numerous;  ibr  the  entry  crimination. 
nuw:    Kzibttar  civibus  Sbor,  civibus 
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merable  records  that  the  king  imposed  tallages  upon  his 
demesne  towns  at  discretion.^  No  public  instrument  previous 
to  the  fortj-ninth  of  Henry  III.  names  the  dtisEens  and  bur- 
gesses as  constituent  parts  of  parliament;  though  prelates, 
barons,  knights,  and  sometimes  freeholders,  are  enumecated;' 
while,  since  the  undoubted  admission  of  the  commons,  they 
are  almost  invariablj  mentioned.  No  historian  s(>eaks  c^ 
representatives  appearing  for  the  people,  or  uses  the  word 
citizen  or  burgess  in  describing  those  present  in  parliament* 
Such  convincing,  though  negative,  evidence  is  not  to  be  inval- 
idated bj  some  general  and  ambiguous  phrases,  whether  in 
writs  and  records  or  in  historians.'  Those  monkish  annalists 
are  poor  authorities  upon  any  point  where  their  language  is 
to  be  delicately  measured.  But  it  is  hardly  possible  thai* 
writing  circumstantially,  as  Roger  de  Hoveden  and  Matthew 
Paris  sometimes  did,  concerning  proceedings  in  parliament^ 
they  could  have  fisiiled  to  mention  the  commons  in  unequivocal 
expressions,  if  any  representatives  from  that  order  had  actn- 
ally  formed  a  part  of  the  assembly. 

Two  authorities,  however,  which  had  been  supposed  to 
AttthoridM  prove  a  greater  antiquity  than  we  hate  assigned 
^^  Mri^  ^  ^^^  representation  of  the  commons,  are  deserv- 
date.  ing  of  particular  consideration ;  the  cases  of   St. 

st.Aibut.  Albans  and  Barnstaple.  The  burgesses  of  St. 
Albans  complained  to  the  council  in  the  eighth  ye^  of 
Edward  IL,  that,  although  they  held  of  the  king  in  capite» 
and  ought  to  attend  his.  parliaments  whenever  they  are  som- 
moned,  by  two  of  their  number,  instead  of  all  other  services, 
as  had  been  their  custom  in  aU  past  times,  which  services  the 
iBid  burgesses  and  their  predecessors  bad  performed  as  well 
(U  the  time  of  the  late  king  Edward  and  his  ancestors  as  in 
that  of  the  present  king  until  the  parliament  now  sitting,  the 
names  of  their  deputies  having  been  constantly  enrolled  in 
chancery,  yet  the  sheriff  of  Hertfordshire,  at  the  instigation 

I  Madox,  Hist,  of  Bzofaeqner,  o.  17.  ing  towns,  were  present  in  this  psrlia 

s  The  only  apparent  ezoeption  to  this  ment.    But  whether  they  sat  as  repra- 

Is  in  the  letter  addreesed  to  the  pope  by  sentatives,  or  by  a  pecaUar  writ  of  som- 

the  parliament  of  1246 ;    the  salutation  mons,  is  noi  so  eTident ;  and  the  latter 

of  which  mns  thus :  Barones,  prooeres,  may  be  the  more  probable  hypothosis  of 

et  magnates,  ae  nobiUs  portuum  maris  the  two. 

habilatore*^  neenon  et  cleros  et  populns  *  Thns  Matthew  Paris  teUs  ns  that  In 

vnivvnnis,  salutem.    Ifatt.  Paris,  p.  696.  12S7  the  whole  kingdom,  regni   totlos 

It  is  plain,  I  think,  from  these  words,  nnlYersitas,  repaired  to  a  parliament  of 

tliat  some  of  the  ohief  inhabitants  of  the  Henry  III.  p.  867 
OInque  Ports,  at  that  time  rery  flooxiah 
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of  the  abbot  of  St.  Albans,  had  neglected  to  cause  an  election 
and  retom  to  be  made ;  and  prayed  remedy.  To  this  petition 
k  was  answered,  **  Let  the  rolls  of  chancery  be  examined, 
that  it  may  appear  whether  the  said  burgesses  were  accus- 
tomed to  come  to  parliament,  or  not,  in  the  time  of  the  king's 
ancestors ;  and  let  right  be  done  to  them,  yocatis  evocandis, 
si  Decease  foerit.''  I  do  not  translate  these  words,  concerning 
the  sense  of  which  there  has  been  some  dispute,  though  not, 
apparently,  very  material  to  the  principal  subject.^ 

This  is,  in  my  opinion,  by  far  the  most  plausible  testimony 
for  the  early  representation  of  boroughs.     The  burgesses  of 
St.  Albans  claim  a  prescriptive  right  from  the  usage  of  all 
past  times,  and  more  especially  those  of  the  late  Edward  and 
his  ancestors.     Could  this  be  alleged,  it  has  be^n  said,  of  a 
privilege  at  the  utmost  of  fifty  years'  standing,  once  granted 
by  an  usurper,  in  the  days  of  the  late  king's  father,  and  after- 
wards discontinued  till  about  twenty  years  before  the  date  of 
their  petition,  according  to  those  wifb  refer  the  regular  appear- 
ance of  the  commons  in  parliament  to  the  twenty-third  of 
£dward  I.  ?     Brady,  who  obviously  felt  the  strength  of  this 
authority,  has  shown  little  of  his  usual  ardor  and  acuteness  in 
repelling  it.     It  was  observed,  however,  by  Madox,  that  the 
petition  of  St.  Albans  ^ntains  two  very  singular  allegations : 
it  asserts  that  the  town  was  part  of  the  king's  demesne, 
whereas  it  had  invariably  belonged  to  the  adjoining  abbey ; 
aad  that  its  burgesses  held  by  the  tenure  of  attending  parlia- 
ment, instead  of  all  other  services,  contrary  to  all  analogy, 
and  without  parallel  in  the  condition  of  any  tenant  in  capite 
throughout  the  kingdom.     ^  It  is  no  wonder,  therefore,**  says 
Hume,  "  that  a  petition  which  advances  two  falsehoods  should 
contain  one  historical  mistake,  which  indeed  amounts  only  to 
an  inaccurate  expression.**     But  it  must  be  confessed  that  we 
cannot  so  easily  set  aside  the  whole  authority  of  this  record. 
For  whatever  assurance  the  people  of  St  Albans  might  show 
in  assorting  what  was  untrue,  the  king's  council  must  have 
been  aware  how  recently  the  deputies  of  any  towns  had  been 
admitted  into  parliament.     If  the  lawful  birth  of  the  House 
of  Commons  were  in  1295,  as  is  maintained  by  Brady  and  his 
disciples,  \s  it  conceivable  that,  in  1315,  the  council  would 
have  received  a  petition,  claiming  the  elective  franchise  by 

I  Bndj^t  Intcodnotton  to  Hlit.  of  Knglanil,  p.  18* 
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prescription,  and  have  referred  to  the  rolls  of  chancery  to 
inquire  whether  this  had  been  used  in  the  days  of  the  king's 
progenitors  ?    I  confess  that  I  see  no  answer  which  can  easily 
be  given  to  this  objection  by  such  as  adopt  the  latest  epoch 
of  borough  representation,  namely,  the  parliament  of  28  E.*  L 
But  they  are  by  no  means  equally  conclusive  against  the  sup- 
position that  the  communities  of  cities  and  towns,  having  been 
&rst  introduced  into  the  legislature  during  Leicester's  usurpa- 
tion, in  the  forty-ninth  year  of  Henry  III^  were  summoned, 
not  perhaps  uniformly,  but  without  any  long  intermission,  to 
succeeding  parliaments.    There  is  a  strong  presumption,  from 
the  language  of  a  contemporary  historian,  that  they  sat  in  the 
parliament  of  1269,  four  years  after  that  convened  by  Leices- 
ter.^   It  is  more  unequivocally  stated  by  another  annalist  that 
they  were  present  in  the  first  parliament  of  Edward  I.  held 
in  1271.^    Nor  does  a  similar  inference  want  some  degree  of 
support  from  the  preambles  of  the  statute  of  Marlebridge  in 
51  H.  IIL,  of  Westminster  L  in  the  third,  and  of  Gloucester 
in  the  sixth,  year  of  Edward  L'     And  the  writs  are  extant 
which  summon  every  city,  borough,  and  market  town  to  send 
two  deputies  to  a  council  in  the  eleventh  year  of  his  reign. 
I  call  this  a  council,  for  it  undoubtedly  was  not  a  parliament. 
The  sheriffs  were  directed  to  summon  personally  all  who  held 
more  than  twenty  pounds  a  year  of  the  crown,  as  well  as  foor 
knights  for  each  county  invested  with  full  powers  to  act  for 
the  commons  thereof.    The  knights  and  burgesses  thus  chosen, 
as  well  as  the  clergy  within  the  province  of  Canterbury,  met 
at  Northampton ;  those  within  the  province  of  York,  at  that 

1  CoiiTocatis  Qnireraifl  AngUn  prelatli  tueh,  partteularly  the  Ibnser,  though 

et  magnatlbus,  necnon  cunctAtum  regni  summoned  for  purpoaw  not  strictly  TprnT" 

suicivitatunietburxorum  potentloribus.  liamentarj. 

Wykes,  In  Qale,   XV  Seriptores,  t.  ii.        >  The  statute  of  Marlebridge  la  said 

p.  88.    I  am  indebted  to  Ilody  on  Con-  to   be  mado   convocatis   dlscretioribiu, 

Tocations  for  this  reference,  which  seems  tam  majorlbns  qnim  minoribus ;   that 

to  have  escaped  most  of  our  constitn-  of  Westminster  primer,  par  son  conacil, 

tlonal  writers.  et  par  rassentements  des  archieresqoea, 

s  Hoe  anno  .  .  .  conTttnerunt   archi-  eresques,  abbes,  priors,  countes,  barons, 

episcopi,  episcopl,  comites  et   beroaes,  ettoutlecommlnalitydeiaterreillonqiies 

abbates  et  priores.  et  de  qnollbet  comi-  5ummoDes.    The  statute  of  Gloucester 

tatu    quataor   milites,    et   de  quftlibet  runs,  appellee  les  plus  discretes  de  son 

oiTitat«  quatuor.   Annates  Waverldenses  royaume,  auxibien  des  grandee  oom^.  des 

in  Oale,  t.  ii.  p.  227.    I  was  led  to  this  meinders.     These   preambles   seem     to 

passage  by  Atterbury,  l^hts  of  Conro-  have  satisfied  Mr.  Prynne  that  the  com- 

cations,  p.  810,  where  some  other  au-  mons  were  then  represented,  though  tho 

thorities  less  unquestionable  are  adduced  writs  are  wanting ;  and  eertafaily  no  ono 

tor  the  same  purpose.  Both  this  assembW  could  be  less  disposed  to  exumrato  their 

and  that  mentioned  by  Wylces  in  1269  antiquity.    3d  Register,  p.  80. 
wars  certainly  parliaments,  and  acted  as 


^M^.y 


EsGUSH  CossT.  BARNSTAPLE.  241 

dty.  And  neither  assembly  was  opened  by  the  king.^  This 
anomalous  convention  was  nevertheless  one  means  of  estab- 
lishing the  representative  system,  and,  to  an  inquirer  free 
from  technical  prejudice,  is  little  le^s  important  than  a  regular 
parliament  Nor  have  we  long  to  look  even  for  this.  In  the 
same  year,  about  eight  months  after  the  councils  at  Northamp- 
ton and  York,  writs  were  issued  summoning^  to  a  parliament 
at  Shrewsbury  two  citizens  from  London,  and  as  many  from 
each  of  twenty  other  considerable  towns.'  It  is  a  slight  cavil 
to  object  that  these  were  not  directed  as  usual  to  the  sheriff 
of  each  county,  but  to  the  magistnites  of  each  place.  Though 
a  very  imperfect,  this  was  a  regular  and  unequivocal  repre- 
sentation of  the  commons  in  parliament.  But  their  attendance 
seems  to  have  intermitted  from  this  time  to  the  twenty-third 
year  of  Edward's  reign.' 

Those  to  whom  the  petition  of  St.  Albans  is  not  satisfao- 
tory  will  hardly  yield  their  conviction  to  that  of  j|--_-*^  w 
Bajnstaple.    This  town  set  forth  in  the  eighteenth 

>  BzBdy^S  Hint,  of  Xng land.   rol.  U.  of  tb«  klnc  and  his  oonneil."    Oarte,  11. 

Appendix ;  Carte.  toI.  ii.  p.  247.  196,  referring  to  Rot.  WaU.  U  Kdw.  I. 

I  Thb  ig  commonly  denominated  the  m.  2d. 

ptrtiament  ot  Acton  finmell ;  the  clergy  As  the  parliament  wai  rammoaed  to' 

■ad  commons  haying  sat  in  that  totrn,  meet  at  Shrewsbury,  it  may  be  presnmed 

vhile  the  barons  passed  judgment  upon  that  the  Commons  adjourned  to  Acton 

Darid  prince  of  Wales  at  Shrewsbnry.  BumeU.    The  word  **  statute^'  implies 

The  towns  ^rtiich  were    honored   with  that  some  consent  was  giren,  though 

the  pririlege  of  representation,  and  may  the  enactment  came  fh>m  the  king  and 

consequently  be  supposed  to  naye  been  council.    It  is  entitled  in  the  Book  of 

at  that  time  the  most  considerable  in  the  Exchequer— dM&tatusdeSIopbury 

Engtaad,    were    York,   Caxiisle,    Sear-  ke  sunt  appele    Actone   Burnel.     Cm 

Dorongh,  Nottingham,  Orimsby,  Lincoln,  sunt  les  Estatus  fex  at   Salopsebur,  al 

Northampton,    Lynn,   Yarmouth,    Col-  parlement  prochein  apres  la  fete  Seint 

ihester.  Nonneh,  Chester,  Shrewsbury,  Michel,  Tan  del   reigne  le  Bey  Edward. 

Vforcester,  llerefbrd,  Bristol,Canterbury,  Fits  le  Iley  Ilenry,  unzime.    lleport  of 

Wioehester,  and  J&xeter.     Rymer,  t.  &.  Lords'  Committee,  p.  191.    The  enaet- 

p.  2t7.  ment  by  the  king  and  council  founded 

"This   [the    trial   and  Judgment  of  on  the  consent  of  the  estates    was    at 

Uewellin]  seema  to  haye  been  the  only  Acton  Burnell.      And    the  Statute  of 

bortneSB  transacted  at  Shrewsbury  ;  for  Merchants,  18  Edw.  I.,  refers  to  that  of 

the  Usbops  and  ahbots,  and  four  knights  the  11th,  as  made  by  the  king,  a   son 

of  each  shire,  and  two  representatives  parlemoot  que  11  tint  4  Acton  BuroelL 

of  London  and  nineteen  other  trading  and  again   mentions   I'avant  dit  statut 

towns,  summoned  to  meet  the  same  day  fidt   4   Acton    BumeU.    This   seems  to 

In  parliament,  are  said  to  have  sat  at  afibrd  a  voucher  for  what  Is  said  in  my 

Acton  BumeU ;  and  thence  the  law  made  text,  which  has  been  controverted  by  a 

for  the  more  easy  recovery  of  the  debts  learned  antiquary.*    It  is  certain  that 

of  merchants  is  called  the  Statute  of  the  lords  were  at  Shrewsbnry  in  their 

Acton  Burnell.    It  was  probably  made  judicial  chalvcter  condemning  LleweUin; 

at  the  request  of  the  representatives  of  but  whether  they  proceeded  afterwards 

the  dtiee  and  boroughs  present  in  that  to  Acton  BumeU,  and  Joined  in  the  stat> 

pariiament,  authentic  copies  in  the  king's  ute,  is  not  quite  so  elear. 

name  being  sent  to  seven  of  those  trading  *  [Norx  VI.] 
towns;  but  it  runs  only  in  the  name 

*  ArchsBOlogioal  Journal,  vol.  ii.  p.  887,  by  the  Rev.  W.  Hartshoroa. 
VOL.  II.  — M.  16 
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[ward  m.  that,  among  other  francliiaes  granted  to  them 
citarter  of  Athebtao,  they  had  ever  since  excerdsed 
ght  of  sending  two  burgesses  to  parliamenL  The  said 
ir,  indeed,  was  unfortunately  mislaid ;  and  the  praj^i 
sir  petition  was  to  obtain  one  of  the  like  import  in  iU 
Barnstaple,  it  must  be  observed,  waa  a  town  betong- 

Lord  Audlej,  and  had  actually  returned  membera  ever 
the  twenty-third  of  Edward  T.  Upon  an  inquisition 
ed  bj  the  king  to  be  made  into  the  truth  of  lliese  al- 
ms, it  was  fomid  that  "the  burgesses  of  the  said  town 
wont  to  send  two  burgesses  to  parliament  for  the  com- 
ty  of  the  borough ; "  but  nothing  appeared  as  to  the 
ided  charter  of  Athelstan,  or  the  liberties  which  it  wu 
d  to  contain.  The  burgesses,  diaiiatisfied  with  this 
It,  prevailed  that  another  should  be  taken,  which  cer- 

answered  better  their  wishes.  The  second  jury  found 
lamstaple  was  a  free  borough  from  time  immemorial; 
le  bui^^esses  had  enjoyed  under  a  charter  of  Athelslan, 
had  been  casuully  lost,  certain  tranchisea  by  them 
irated,  and  particularly  that  they  should  send  two 
ises  to   parliament ;   and  that  it  would  not  be  to  the 

prejudice  if  be  should  grant  them  a  fresh  charter  in 
equally  ample  with  that  of  his  predecessor  Athebtan. 
le  following  year  we  have  another  writ  and  another 
i  i  the  former  reciting  that  the  second  return  h.id  been 
r  and  fraudulently  made ;  and  the  latter  expressly  con- 
ing the  previous  inquest  in  many  points,  and  especially 
;  no  proof  of  Athelstau's  supposed  charter.  Comparing 
irious  parts  of  this  business,  we  shall  probably  be  in* 
to  agree  with  Willis,  that  it  was  but  an  attempt  of  tie 
tanls  of  Barnstaple  to  withdraw  themselves  from  the 
iction  of  their  lord.      For  the  right  of  returning  bur- 

ihough  it  is  the  main  point  of  our  inquiries,  was  by 
ans  the  most  prominent  part  of  their  petition,  whidi 

went  to  establish  some  civil  privileges  of  devising 
snements  and  electing  their  own  mayor.     The  first  tmd 

return  finds  only  that  they  were  accustomed  to  seiul 
irs  to  parliament,  which  an  usage  of  fifty  years  (from 
I.  to  18  E.  HI.)  was  fully  sufficient  lo  establish,  with- 
irching  into  more  remote  antiquity.* 

■,  Nolitik   PuUunmUdi,  n»' II- P' 813;  LtcWKoo'i  EDM.«rH«.  II. 
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It  has,  however,  probably  occurred  to  the  reader  of  these 
two  cases,  St.  Albans  and  Barnstaple,  that  the  representatkui  j| 

of  the  commons  in  parliament  was  not  treated  as  a  novelty, 
eTCQ  in  times  little  posterior  to  those  in  which  we  have  been 
supposing  it  to  have  originated.    In  this  consists,  I  think,  the 
sole  strength  of  the  opposite  argument.     An  act  in  the  fifth 
jear  of  Richard  IL  d^^clares  that,  if  any  sheriff  shall  leave 
oat  of  his  returns  any  cities  or  boroughs  which  be  bound  and 
of  old  limes  were  wont  to  come  to  the  parliament,  he  shall 
be  punished  as  was  accustomed  to  be  done  in  the  like  case  in 
time  past  ^     In  the  memorable  assertion  of  legislative  right 
bj  the  commons  in  the  second  of  Henry  V.  (which  will  be 
quoted  hereafler)  they  affirm  that  ^  the  commune  of  the  land 
k,  and  ever  ha$  beetle  a  member  of  parliament.*'  '    And  the 
consenting  suffrage  of  our  older  law-books  must  be  placed  in 
the  same  scale.     The  first  gainsayers,  I  think,  were  Camden 
and  Sir  Henry  Spelman,  who,  upon  probing  the  antiquities 
of  our  constitution  somewhat  more  exactly  than  their  prede 
cessors,  declared  that  they  could  find  no  signs  of  the  com« 
fflons  in    parliament   till  the    forty-ninth    of   Henry    TIL 
Prjnne,  some  years  afterwards,  with  much  vigor  and  learn- 
ing, maintained  the  same  argument,  and  Brady  completed  the 
victory.    But  the  cuj^rent  doctrine  of  Westminster  Hall,  and 
BtiU  more  of  the  two  chambers  of  parliament,  was  certainly 
much  against  these  antiquaries ;  and  it  passed  at  one  time  for 
a  surrender  of  popular  principles,  and  almost  a  breach  of 
privilege,  to  dispute  the  lineal  descent  of  tlie  House  of  Com- 
moos  from  the  witenagemot.* 

I  6  Bie.  n.  itei.  S,  e.  tr.  pmenee^**  do  not  appear  to  mo  oonehuriTa 

*  Roi.  Pari.  rot.  It.  p.  23.  to  prore  that  they  were  actually  preeenL 

*  Though  raeh  an  argomenl  woaU  Hoc  anno  Rex  SeotUe  WlUehnns  magnnm 

w4  be  eoneliulTe,  it  might  aflbrd  some  tennit  oOBsilinm.    Ubl,  petlto  ab   opti- 

(raand  Ibr  hesitation^  if  the  royal  burglu  matlbne  anxillo,  pTomiserunt  le  datnroe 

of  Scotland  were  actually  repreeented  in  decern  mille  marcaa :  prater  burgeofieii 

Uidr  parliament  more  than  half  a  een-  regni.  qui  aex  millia  promlaerunt.   Those 

tory  belbra  the  date  assigned  to  the  first  who  know  the  brief  and  ineorreot  style 

rairHeatation  of  English  towns.    Lord  of  chronicles  will  not  think  it  unlikely 

Hailis   ooneludes   firom    a    pafwage   In  that  the  offer  of  6000  marks  by  the  bur- 

radaa  *^that  as  early  as   1211   bur-  geases  was  not  made  in  parliament,  but 

B**M  gftve  luit  and  premnce  in  the  great  In  conseqaenoe  of  separate  reouisltlons 

eoQodl  of  the  Idog^s  rassals ;  though  the  from  the  crown.    Pinkerton  la  or  opinion 

wn^ry  has  been  aewrted  with  much  that  the   maglstratea  of  royal   burghs 

eo^denoe  by  rarious  aathors.  '*    Annals  might  upon  thla,  and  perhaps  other  000a- 

wacotland^Tol.  1.  p.  189.  Vordun*B  words,  sioiis^  have  attended  at  the  bar  of  pArll»> 

Y>''*mt^  to  ht  from  importing  that  they  ment  with  their  oflbra  of  money.    But 

iSS^  *■  <»«niber  of  the  icglalatnre,  the  deputies  of  towns  do  not  appear  as  a 
^foA  periuips  Lord  HaUee  did  not  mean  part  of  parliament  till  1S26.  Hist,  at 
by  tks  quaint  expression  «  gave  suit  and    Scotland,  toI.  i.  p.  862,  871. 
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The  trae  ground  of  these  pretenaions  to  antiquity  wa*  a 
very  well-founded  persuasion  tliat  no  other  argument  would 
be  ao  conclusive  to  on^uary  minds,  or  cut  short  bo  effectually 
all  encroachments  of  the  prerogative.  The  populace  d 
every  country,  but  none  so  much  as  the  English,  easily  grasp 
the  notion  of  right,  meaning  thereby  something  positive  ai^ 
definite ;  wUile  the  maxims  of  expediency  or  theoreticnl 
reasoning  pass  slightly  over  their  minds.  Happy  indeed  for 
England  that  it  is  bo  I  But  we  have  here  to  do  ^th  the 
lact  alone.  And  it  may  be  observed  that  severe  pious 
frauds  were  practised  to  exalt  the  antiquity  of  our  consdtn- 
tional  liberties.  These  began,  perhaps,  very  early,  when  the 
imaginary  laws  of  Edward  the  Confessor  were  bo  earnestly 
demanded.  They  were  carried  further  under  Edward  I.  and 
his  successor,  when  the  fable  of  privileges  granted  by  the 
Conqueror  to  the  men  of  Kent  was  devi:^ed  ;  when  Andrew 
Horn  filled  his  Mirror  of  Justices  with  fictitious  tales  of 
Alfred ;  and,  above  all,  when  the  "  Method  of  holding  parlia- 
ments in  the  lime  of  Ethelred"  was  fabricated,  about  the 
end  of  Richard  II.'s  reign  ;  an  imposture  which  was  not  t09 
gross  to  deceive  Sir  Edward  Coke.^ 

There  is  no  great  difficulty  in  answering  the  question  why 
Cm«  or  t^s  deputies  of  boroughs  were  finally  and  perma- 
■BsuBoniBg  nently  ingrafted  upon  parliament  by  Edward  L' 
bom  The  government  was  becoming  constantly  mon 

<»«>«'>■■  attentive  to  the  wealth  that  commerce  brought  into 
the  kingdom,  aud  the  towns  were  becoming  more  fiourishiug 
and  more  independent.  .But  chiefly  there  was  a  mnti 
stronger  spirit  of  general  liberty  and  a  greater  discontent  at 
violent  acts  of  prerogative  from  the  era  of  Magna  Charta; 
after  which  authentic  recognition  of  free  principles  many 
acts  which  had  seemed  before  but  tiie  regular  exercise  of 
authori^  were  looked  upon  as  infringements  of  the  subject's 
right.     Among  these  the  custom  of  setting  tallages  at  discre- 

I  (Wo«  vn.j 

•tronc     But  It  (■  -nrj  n 

totlw  twrUnment  otlSK 


a.  «d  firt,  p.  iit. '  Tct    nda  of  Biima  m.    Bnl 

■im  iHHi  burpoH  uv  ODve,  but    no  «oU*t«nl  otMsooo  to  lUu 

tj  mil  1  kod  am  li,  In  (anusl, 
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tion  woald  naturally  appear  the  most  intolerable ;  and  men 
were  unwilling  to  remember  that  the  burgesses  who  paid 
them  were  indebted  for  the  rest  of  their  possessions  to  the 
bountj  of  the  crown.  In  Edward  I/s  reign,  even  before  the 
great  act  of  Confirmation  of  the  Charters  had  rendered  arbi- 
trary impositions  absolutely  unconstitutional,  thej  might 
perhaps  excite  louder  murmurs  than  a  discreet  administra- 
tion would  risk.  Though  the  necessities  of  the  king,  there- 
fore, and  his  imperious  temper  of\en  led  him  to  this  course,^ 
it  was  a  more  prudent  counsel  to  trj  the  willingness  of  his 
people  before  he  forced  their  reluctance.  And  the  success 
of  his  innovation  rendered  it  worth  repetition.  Whether  it 
were  from  the  complacency  of  the  coomions  at  being  thus 
Admitted  among  the  peers  of  the  realm,  or  from  a  persuasion 
that  the  king  would  take  their  money  if  they  refused  it,  or 
from  inability  to  withstand  the  plausible  reasons  of  his  minis- 
ters, or  from  the  private  influence  to  which  the  leadera  of 
every  popular  assembly  have  been  accessible,.much  more  was 
granted  in  subsidies  after  the  representation  of  the  towns 
oommenoed  than  had  ever  been  extorted  in  tallages. 

To  grant  money  was,  therefore,  the  main  object  of  their 
meeting;  and   if  the  exigencies  of  the  administration  could 
have  been  relieyed  without  subsidies,  the  citizens  and  bur- 
gesses might  still  have  sat  at  home  and  obeyed  the  laws 
which  a  council  of  prelates  and  barons  enacted  for  their  gov- 
ernment.    But  it  is  a  difficult  question  whether  the  king  and 
the  peers  designed  to  make  room  for  them,  as  it  were,  in 
legislation ;  and  whether  the  power  of  the  purse  drew  af^r 
it  inunediately,  or  only  by  degrees,  those  indispensable  rights 
of  consenting  to  laws  which  they  now  possess.     There  are 
'  no  sufficient  means  of  solving  this  doubt  during  the  reign  of 
Edward  I.     The  writ  in  22  E.  I.  directs  two  knights  to  be 
chosen  cum  plen'd,  potestate  pro  se  et  toik  communitate  comi- 
tatus  prsedicti  ad  consulendum  et  conseutiendum  pro  se  et 
communitate  ilia,   his  quas   comites,   barones,    et    proceres 
praedicti  concorditer  ordinaverint  in  prsemissis.     That  of  the 
next  year  runs,  ad  faciendum  tunc  quod  de  oommuni  consilio 
ordinabitur  in  prsemissis.     The  same  words  are  inserted  in 

1  TkOagM  vera  Imposed  wittaoat  eon-  spiritual  nobility  to  seta  tallage  on  tbete 

mt  of  parliament  In  17  B.  I.    Wvkes,  own  tenants.    This  was  subseqaent  to 

p.  117;  and  in  82  E.  I.    Brady's  Hist,  the  Conflrmatio  Gbartarum,  and  onqoea 

9r  Inf.  vol  11.    In  the  latter  Instance  tionably  lUegal. 
Um  klag  also  flave  leave  to  the  lay  and 
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the  wnt  of  26  E.  I.  In  that  of  28  £.  I.  the  kniglits  an 
directed  Co  be  sent  cum  pleni  poteetate  audiendi  et  lacitDdi 
quee  ibidem  ordtonri  contigennt  pro  commaoi  commoda. 
Several  others  of  the  aame  reign  have  the  woids  ad 
Sciendum.  The  difficulty  ia  to  pronounce  whether  this  tenn 
is  to  be  interpreted  in  the  seose  of  ptrforminff  or  of  euati- 
ing ;  whether  the  representatives  of  the  commoos  were 
merely  to  leaiii  from  the  lords  what  was  tu  be  done,  or  to 
bear  their  part  in  advising  upon  it  The  earliest  writ,  that 
of  22  E-  If  cert^nly  implies  the  latter ;  and  I  do  not  know 
thai  any  of  the  rest  are  conclusive  to  the  contrary.  In  the 
reign  of  Edward  il.  the  words  ad  consentiendum  alone,  or 
ad  iaciendam  et  consentiendum,  begin;  and  from  that  of 
Edward  III.  this  form  has  been  constandy  used.*  It  must 
still,  however,  be  highly  questionable  whether  the  commona, 
who  had  so  recently  token  their  place  in  -  parliament,  gave 
anything  more  than  a  conslnictive  assent  to  the  laws  enacted 
during  this  reign.  They  are  not  even  named  in  the  pream- 
ble of  any  statute  till  the  last  year  of  Edward  I.  Upon 
more  than  one  occasion  the  sheriffs  were  directed  to  return 
the  same  members  who  had  sat  in  the  last  parliament,  unless 
prevented  by  dealh  or  infirmity.' 

It  has  been  a  very  prevailing  opinion  that  parliament  was  not 
Atirhmt  divided  into  two  houses  at  the  first  adniiaaion  of  the 
Hma  puil»-  commons.  If  by  this  is  only  meant  that  the  com 
S^M**  mens  did  not  occupy  a  separate  chamber  till  some 
toiotwo  time  in  the  reign  of  Edward  III.,  the  proposition, 
""■  true  or  &lse,  will  be  of  little  importance.     They 

may  have  sat  at  the  bottom  of  Westminster  Hall,  while  the 
lords  occupied  the  upper  end.  But  that  they  were  ever  in- 
termingled in  voting  appears  inconsistent  with  likelihood  and 
authority.  The  usual  object  of  calling  a  parliament  was  to 
impose  tases ;  and  these  for  many  years  after  the  introduc- 
tion of  the  commons  were  laid  in  different  proportions  upon 
the  three  estates  of  the  realm.  Thus  in  the  23  E.  I.  the 
earls,  barons,  and  knights  gave  the  king  an  eleventh,  the  cler- 
gy a  tenth ;  while  he  obtained  a  seventh  from  the  citizens  and 
burgesses ;  in  the  twenty-fourth  of  the  same  king  the  two 

■  Pi7iii»'i  2d    RcdtiUr.     Tt  inly   bg    fkdraanm   bid  Oa,  HUH   of  •niatln<T 

tamctandam.PDn.ulBnilnniQl'ri.Tilpil'tl.n-  "T^  B.  I.,  In'prjnn.'I  «b  B«(l»ttr, 
tarn;  rrcm  irhkbiaiiw  vDnld  infer  Ibit    p.  12;  SB.  ILIajmtiiooildl),  p.  48- 
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^mer  of  these  orders  gave  a  twelfth,  the  last  an  eighth ;  in 
tbe  thirty-third  year  a  thirtieth  was  the  grant  of  the  barons 
^d  knights  and  of  the  clergy,  a  twentieth  of  the  cities  and 
^wqs  ;  in  the  fii'st  of  Edward  11.  the  counties  paid  a  tweo- 
^eth,  the  towns  a  fifleenth  ;  in  the  sixth  of  £dward  III.  the 
ffttes  were  a  fifleenth  and  a  tenth.*     These  distinct  grants 
'^ply  distinct  grantors ;  for  it  is  not  to  be  imagined  that  the 
commons  intermeddled  in  those  affecting  the  lords,  or  the 
lords  in  those  of  the  commons.    In  fact,  however,  there  is 
^ndant  proof  of  their  separate  existence  long  before  the 
leventeenth  of  Edward  III.,  which  is  the  epoch  assigned  by 
Carte,'  or  even  the  sixth  of  that  king,  which  has  been  chosen 
by  some  other  writers.   Thus  the  commons  sat  at  Acton  Bur* 
dell  in  the  eleventh  of  Edward  I.,  while  the  upper  house  was 
at  Shrewsbury.     In  the  eighth  of  Edward  II.  ^^  the  commons 
of  England  complain  to  the  king  and  his  council,  &c."'  These 
fflust  surely  have  been  the  commons  assembled  in  parliament, 
fi)r  who  else  could  thus  have  entitled  themselves  ?    In  the 
nineteenth  of  the  same  king  we  find  several  petitions,  evident- 
ly proceeding  from  the  body  of  the  commons  in  parliament, 
and  complaining  of  public  grievances.'*    The  roll  of  1  E.  III., 
though  mutilated,  is  conclusive  to  show  that  separate  petitions 
were  then  presented  by  the  commons,  according  to  the  regu- 
lar Qsage  of  subsequent  times.^    And  indeed  the  preamble 
of  1  E.  ni.,  Stat  2,  is  apparently  capable  of  no  other  infer- 
ence. 

As  the  knights  of  shires  correspond  to  the  lower  nobility 
of  other  feudal  countries,  we  have  less  cause  to  be  surprised 
that  thej  belonged  originally  to  the  same  branch  of  pai'lia- 
ment  as  the  barons,  than  at  their  subsequent  intermixture 
with  men  so  inferior  in  station  as  the  citizens  and  burgesses. 
It  ia.  by  no  means  easy  to  define  the  point  of  time  when  this 
distribution  was  settled ;  but  I  think  it  maj  be  inferred  from 
the  rolb  of  parliament  that  the  houses  were  divided  as  they 
ar^  at  present  in  the  eighth,  ninth,  and  nineteenth  years  of 
Edward  IL*  This  appears,  however,  beyond  doubt  in  the 
first  of  Edward  III.^  Yet  in  the  sixth  of  the  same  prince, 
though  the  knights  and  burgesses  are  expressly  mentioned  ta 


1  Bndy's  WmL  of  England,  Tol.  IL  p.  •  Bot.  P»ri.  toI.  i.  p.  2B9. 

tt;  PwUiunentary  Hiatory,  toI.    i.   p.  *  Id.  p.  480. 

i  M ;  Rot.  PArl.  t.  U.  p.  66.  »  Id.  Tol.  U.  p.  7. 

t  «  Oute,  vol.  ii.  D.  411 :  ParlUmentarr  •  Id.  p.  289,  851, 480 
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liavc  consulted  together,  the  former  taxed  themselves  in  a 
Bmaller  rate  of  subsidy  than  the  latter.^ 

The  proper  business  of  the  House  of  Commons  was  to  pe- 
tition for  redress  of  grievances,  as  much  as  to  provide  for  the 
necessities  of  the  crown.  In  the  prudent  fiction  of  English 
law  no  wrong  is  supposed  to  proceed  from  the  source  of  right 
The  throne  is  fixed  upon  a  pinnacle,  which  perpetual  beams 
of  ti*uth  and  justice  irradiate,  though  corruption  and  partiafity 
may  occupy  the  middle  region  and  cast  their  chill  shade  npon 
all  below.  In  his  high  court  of  parliament  a  king  of  Eng- 
land was  to  learn  where  injustice  had  been  unpunished  and 
where  right  had  been  delayed.  The  common  courts  of  law, 
if  they  were  sufficiently  honest,  were  not  sufficiently  strong, 
to  redress  the  subject's  iiyuries  where  the  officers  of  the  crown 
or  the  nobles  interfered.  To  parliament  he  looked  as  the 
great  remedial  court  for  relief  of  private  as  well  as  public 
grievances.  For  this  cause  it  was  ordained  in  the  fifth  of  Ed- 
ward 11.  that  the  king  should  hold  a  parliament  once,  or,  if 
necessary,  twice  every  year;  "that  the  pleas  which  have 
been  thus  delayed,  and  those  where  the  justices  have  diffisred, 
may  be  brought  to  a  close.'' '  And  a  short  act  of  4  Edward 
III.,  which  was  not  very  strictly  regarded,  provides  that  a 
parliament  shall  be  held  "  every  year,  or  oftener,  if  need 
be."  •  By  what  persons,  and  under  what  limitations,  this  ju- 
risdiction in  parliament  was  exercised  will  come  under  our 
future  consideration. 


1  Rot.  Pari.  Tol.  ii.  p.  86. 

«  Id.  Tol.  i.  p.  285. 

*  4  B.  III.  o.  14.  Annaal  flessloni  of 
pftrilament  seem  fully  to  satisfy  the 
words,  and  still  more  the  spirit,  of  this 
aot,  and  of  88  B.  III.  c.  10 ;  which  how- 
ever are  repealed  by  izoplication  from  the 
proTislons  of  6  Will.  III.  c.  2.  But  it 
was  Teiy  rare  under  the  Plantagenet  dy- 
nasty for  a  parliament  to  continue  more 
than  a  year. ' 

It  has  been  obserTed  that  this  proTi^- 
ton  ^*  had  probably  in  Tiew  the  admin- 
istration of  justice  by  the  king's  court 
In  parliament.'*  Report  of  L.  C.  p.  801. 
And  in  another  place :  —  **  It  is  dear 
tliat  the  word  parliament  in  the  reign  of 
Edward  I.  was  not  used  only  to  describe 
a  JegUlatiTe  assembly,  bat  was  the  com- 
mon appellation  of  the  ordinary  assembly 
of  the  Icing's  great  court  or  council ;  and 
that  the  legislative  assembly  of  the  realm, 
composed  generally,  in  and  after  the  28a 
of  Edward  I.,  of  lords  spiritual  and  tern- 
ponl,  and  representatives  of  the  com- 


mons, was  usually  convened  to  meet  the 
king's  council  in  one  of  these  pariia- 
ments."    p.  171. 

Certainly  the  commons  could  not  de- 
sire to  have  an  annual  parliament  in 
order  to  make  new  statutes,  much  less  t« 
grant  subsidies.  It  was,  however,  im 
portant  to  present  their  petitions,  and  tc 
set  forth  their  grievances  to  this  high 
court.  We  may  easily  reconcile  the 
anxiety  so  often  expressed  by  the  com- 
mons to  have  frequent  sessions  of  parlia- 
ment, with  the  individual  reluctance  of 
members  to  attend.  A  ftw  active  men 
procured  these  petitions,  whioh  the  ma- 
jority could  not  with  decency  oppose, 
since  the  public  benefit  was  generally 
admitted.  But  when  the  writs  came 
down,  every  pretext  was  commonly  mads 
use  of  to  avoid  a  troublesome  and  ill- 
remunerated  journey  to  Westminster. 
For  the  sufc^ject  of  annual  parliament! 
see  a  valuable  article  by  Allen  in  the 
28*  h  volume  of  the  Edin^  Jigh  Review. 
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l^e  efficacy  of  a  king's  personal  character  in  so  imperfect 
a  state  of  government  was  never  more  strongly  exemplified 
tlian  iu  the  first  two  Edwards.    Tlie  father,  a  little  before  his 
^^atb,  bad  humbled  his  boldest  opponents  among  the  nobility ; 
^d  as  for  the  commons,  so  far  from  claiming  a  im,,^^  n. 
'^'^^of  remonstrating,  we  have  seen  cause  to  doubt  ^•^Jj^  ®' 
whether  they  were  accounted  effectual  members  during  ui 
of  the  legislature  for  any  purposes  but  taxation.  '•*8"- 
Bat  in  .the  very  second  year  of  the  son's  reign  they  granted 
the  tvrenty-fifth  penny  of  their  goods,  *'  upon  this  condition, 
that  the  king  should  take  advice  and  grant  redress  upon  cer» 
tain  articles  wherein  they  are  aggrieved."      These  were  an- 
swered at  the  ensuing  parliament,  and  are  entered  with  the 
king's  respective  promises  of  redress  upon  the  rolL     It  will 
be  worth  while  to  extract  part  of  this  record,  that  we  may 
8ee  what  were  the  complaints  of  the  commons  of  England, 
and  their  notions  of  right,  in  1309.     I  have  chosen  on  this 
as  00  other  occasions  to  translate  very  literally,  at  the  ex- 
pense of  some  stiffness,  and  perhaps  obscm'ity,  in  language. 
^  The  good  people  of  the  kingdom  who  are  come  hither  to 
parliament  pray  our  lord  the  king  that  he  will,  if  it  please 
him,  have  regard  to  his  poor  subjects,  who  are  much  ag- 
grieved by  reason  that  they  are  not  governed  as  they  should 
be,  especially  as  to  the  articles  of  the  Great  Charter ;  and  for 
this,  if  it  please  him,  they  pray  remedy.     Besides  which,  they 
pray  their  lord  the  king  to  hear  what  has  long  aggrieved  his 
people,  and  still  does  so  from  day  to  day,  on  the  part  of  those 
who  call  themselves  his  officers,  and  to  amend  it,  if  he  pleas- 
es."   The  articles,  eleven  in  number,  are  to  the  following 
purport :  —  1.  That  the  king's  purveyors  seize  great  quanti- 
ties of  victuals  without  payment ;  2.  That  new  customs  are 
set  on  wine,  doth,  and  other  imports ;  8.  That  the  current 
coin  is  not  so  good  as  formerly ;  ^  4,  5.     That  the  steward 
and  marshal  enlarge  their  juriscQction  beyond  measure,  to  the 
oppression  of  the  people ;  6.  That  the  commons  find  none  to 
receive  petitions  addressed  to  the  council ;  7.  That  the  col- 
lectors of  the  king*s  dues  (pemours  des  prises)  in  towns  and 
at  feurs  take  more  than  is  lawful ;  8.  That  men  are  delayed 

^  Thfa  tttiele  ia  so  expressed  as  to  OTureney,  and  the  whole  tenor  of  these 

■nke  U  apM&r  that  the  erierance  was  artteles  relates  to  abuses  of  gOTernment, 

^  high  price  of  commodities.    But  as  I  think  it  must  hare  meant  whac  I  bafe 

bit  vu  the  natural  eOeet  of  a  degraded  said  ir  the  text 
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heir  dvll  suils  by  wnts  of  piotection ;  9.  Tliat  felons  ei> 
J  punishment  bj  procuring  charters  of  (.ardoQ;  10.  That 
constables  of  the  king's  castles  lake  cognizance  of  coounoa' 
3;  11.  That  the  king's  eschealors  oust  men  of  lauds  held 
;ood  ^tle,  under  pretence  of  an  inquest  of  oSice.* 
'be^  articles  display  in  a  short  compass  the  nature  tf- 
e  grievancea  which  existed  under  almost  all  the  princes 
he  Plantagenet  dynasty,  and  are  spread  over  the  rolls  of 
iament  for  more  than  a  century  after  this  time.  Edward 
a  the  amplest  assurances  of  putting  an  end  to  them  all, 
;pt  in  one  instani:e,  the  augmented  customs  on  imports,  to 
^  he  answered,  ratlier  evasively,  that  be  would  take  them 
till  he  should  perceive  whether  himself  and  his  people 
ved  advantage  from  so  doing,  tuid  act  thereupon  as  he 
lid  be  advised.  Accordingly,  the  next  year,  be  issued 
s  to  collect  these  new  customs  again.  But  the  Lords  Or- 
lers  superseded  the  writs,  having  entirely  abrogated  all  il- 
1  impositions.*     It  does  not  appear,  however,  that,  regard 

to  tlie  times,  there  was  anything  very  tyrannical  in  Ed- 
d's  government.  He  set  tallages  somciimes,  Tike  his  &- 
',  on  his  demesne  towns,  without  assent  of  parliamenL* 
he  nineteenth  year  of  his  reign  the  commons  show  tbat, 
lereas  we  and  our  ancestors  have  given  many  tallages  to 
king's  ancestors  to  obt^n  the  charter  of  the  forest,  which 
rter  we  have  had  confirmed  by  the  present  king,  paying 

largely  on  our  part ;  yet  the  king's  officers  of  the  forest 
e  on  lands,  and  destroy  ditches,  and  oppress  tbe  people, 
which  they  pray  remedy,  for  the  sake  of  God  and  his  fit- 
's soul."  They  complain  at  the  same  time  of  arbitraiy 
risonment,  against  the  law  of  the  land*  To  both  these 
lions  the  king  returned  a  promise  of  redress;  and  they 
pleie  the  catalogue  of  customary  grievances  in  tiiis  period 
ur  constitution. 

hiring  the  reign  of  Edward  II.  the  rolls  of  parliament  are 
erfect,  and  we  have  not  much  assblance  from  other 
■ces.  The  assent  of  the  commons,  which  frequently  is 
specified  in  the  statutes  of  this  age,*  appears  in  a  remark- 

■miDe'i  2d  Rtolnar,  p.  68.  iM.  1  Uir.  n,  ud  In  19  KL-.  n..  ud 

d.  p.  76.  (qidnhiil  woidi  an  tmiid  In  otbM  lUt- 

lidoi,  Final  Bniti,  f.  1 1  RoC    dim.    Ibongti  anan  nntliif,  Iha  md- 

tqI.  1.  p.  449,  iDonjlo  tb«oi™aiiiB— -•  — !■— "i 
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able  and  Tevolutioimry  proceeding,  the  appointment  of  the 
Lords  Ordainers  in  1312.^  In  this  case  it  indicates  that  the 
aristocntic  partj  then  combined  against  the  crown  were  de- 
droos  of  conciliating  popularity.  An  historian  relates  that 
some  of  the  commoner  were  consulted  upon  the  ordinances  to 
be  made  for  the  reformation  of  government.^ 

During  the  long  and  prosperous  reign  of  Edward  III.  the 
efforts  of  parliament  in  behalf  of  their  country  sdw&id  m. 
were  rewarded  with  success  in  establishing  upon  The  «>nj- 
a  firm  footing  three  essential  principles  of  our  gov-  luh  leTwmi 
eroment — the  illegality  of  raising  money  without  '^^• 
consent ;  the  necessity  that  the  two  houses  should  concur  for 
anj  alterations  in  the  law ;  and,  lastly,  the  right  of  the  com- 
vamu  to  inquire  into  public  abuses,  and  to  impeach  public 
connselloTs.     By  exhibiting  proofs  of  each  of  these  from 
parliamentary  records  I  shall   be  able  to  substantiate  the 
progressive  improvement  of  our  free  constitution,  which  was 
principally  consolidated  during  the  reigns  of  £dward  IIL 
and  his  next  two  successors.     Brady,  indeed,  Carte,  and  the 
aatbors  of  tlie   Parliamentary  Hbtory,  have  trod   already 
over  this  ground ;  but  none  of  the  three  can  be  considered  as 
^miliar  to  the  generality  of  readers,  and  I  may  at  least  take 
credit  fer  a  sincerer  love  of  liberty  than  any  of  their  writings 
displaj. 

In  the  sixth  year  of  Edward  III.  a  parliament  was  called 
to  provide  for  tl^  emergency  of  an  Irish  rebellion,  lUmon- 
wherein,  *^  because  the  king  could  not  send  troops  ^^^^ 
and  money  to  Ireland  without  the  aid  of  his  people,  i«vyiD< 
the  prelates,  earls,  barons,  and  other  great  men,  without 
and  the  knights  of  shires,  and  all  the  commons,  of  'soiMnt. 
their  free  will,  for  the  said  purpose,  and  also  in  order  that  the 
king  might  live  of  his  own,  and  not  vex  his  people  by  exces- 
sive prizes,  nor  in  other  manner,  grant  to  him  the  fifteenth 

1  Boi.  Pari.  Tol.  1.  p.  281.  Oome  le  wtiltme  jour  dfl  Man  I  an  dt 

s  WaWofham,  p.    97.      Tha   Lords*  noire  regne  tleree,  a  I'honaur  de  Diev 

eommittM  ^^haTe  Ibund  no«Tldeoe«of  et  pour  la  bien  de  nona  at  da  noatre 

tDj  writ  iMoad  Ibr  aleetfon  of  knifcbta,  rolaume,  euMtona  grants  de  noire  flranohe 

cHteaa,  and  buxgeiaea  to  attend  the  sama  Tolont6,  par    nos    lettree  ouTertea  acs 

DNtton;  from  (he   eubaBquent  docu-  pralatz,  eonntes,  et  barons,  <l  eommunef 

BMBtsTt  Mama  probable  that  none  were  de  dit  roiawn*^  qu'ilii  puisaent  eallre  cer- 

Imfldf  and  that  the  parliament  which  tain   peraonea   dee   prelata,  com  toe,  at 

■anmbled  at  Weatminster  eonsiated  onlr  barons,  ftc.    Rot.  Pari.  i.  2)1.    The  in- 

or  pnlat«a.  earla,  and  barona."    p.  250.  frrenca  therefore  of  the  committee  seami 

We  have  no  record  of  this  parliament;  erroneous.    [NoraVIlLI 
tat  In  that  of  5  Xdv.  II.  It  Is  redtad-- 
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penny,  to  levy  of  the  commons/  and  the  tenth  from  the  ddea, 
towns,  and  royal  demesnes.  And  the  king,  at  the  request  of 
the  same,  in  ease  of  his  people,  grants  tiiat  the  commissions 
lately  made  to  certain  persons  assigned  to  set  tallages  on  cities, 
towns,  and  demesnes  throughout  England  shall  be  immedi- 
ately repealed ;  and  that  in  time  to  come  he  will  not  set  such 
tallage,  except  as  it  has  been  done  in  the  time  of  his  anoes* 
tors,  and  as  he  may  reasonably  do."^ 

These  concluding  words  are  of  dangerous  implication ;  and 
certaiifly  it  was  not  the  intention  of  Edward,  inferior  to  none 
of  his  predecessors  in  the  love  of  power,  to  divest  himsejf  of  that 
eminent  prerogative,  which,  however  illegally  since  the  Con- 
firmatio  Chartarum,  had  been  exercised  by  them  alL  -But  the 
parliament  took  no  notice  of  this  reservation,  and  continued 
with  unshaken  perseverance  to  insist  on  this  incontestable 
and  fundamental  right,  which  he  was  prone  enough  to  violate. 

In  the  thirteenth  year  of  this  reign  the  lords  gave  their  an- 
swer to  commissioners  sent  to  open  the  parliament,  and  to 
treat  with  them  on  the  king's  part,  in  a  sealed  rolL  This 
contained  a  grant  of  the  tenth  sheaf,  Deece,  and  lamb.  But 
before  they  gave  it  they  took  care  to  have  letters  patent 
showed  them,  by  which  the  commissioners  had  power  *^to 
grant  some  graces  to  the  great  and  small  of  the  kingdom." 
^  And  the  said  lords,"  the  roll  proceeds  to  say,  "  will  that  the 
imposition  (maletoste)  which  now  again  has  been  levied  upon 
wool  be  entirely  abolished,  that  the  old  customary  duty  be 
kept,  and  that  they  may  have  it  by  charter,  and  by  enrolment 
in  parliament,  that  such  custom  be  never  more  levied,  and 

1  «  La  oommoiutlMe ''  seems   in  tfais  tallage  set  without  their  ooiuent  f   The 

place  to  mean  the  tenants  of  hind,  or  silence  of  the  rolls  of  parliament  woaM 

commons  of  the  counties,  in  oontradis-  furnish  hut  a  poor  ai^umoDt.    But  In 

tinction  to  citiwns  and  burgesses.  fiict  their  language  is  expressive  enough. 

>  Rot.  Pari.  Tol.  ii.  p.  66.    The  Lords^  The  ssTeral  ranks  of  lords  and  comoMHis 

committee  observe  on  this  passage  in  the  grant  the  fifteenth  penny  from  the  com- 

roll  of  parliament,  that  ^*  the  hinges  right  monaltyf  and  the  tenth  from  the  cities, 

to  tallage  his  cities,  boroughs,  and  de-  boroughs,  and  demesnes  of  the  king,  *^that 

mesnes  seems  not  to  have  beien  ques-  our  lord  the  king  may  live  of  his  own, 

tioned  by  the  parliament,  though  the  and  pay  for  his  expenses,  and  not  aggrtere 

commissions  for  setting  the  tallage  were  his   people   by   exoesslTe  (ontralouses) 

ol^ected  to."    p.  d06.    But  how  can  we  prises,  or  otherwise."    And  upon  tills 

believe  that  after  the  representatives  of  the  king  revokes  tlie  commission  in  the 

these  cities  and  boroughs  had  sat,  at  least  words  of  the  text.  Can  any  tiling  be  clear- 

at  times,  for  two  reigns,  and  after  the  ex-  er  than  that  the  parliament,  though  in  a 

Elicit  renunciation  of  all  right  of  tallage  much  gentler  tone  than  they  cameaftor- 

y  ISdward  I.  (for  It  was  never  pretended  wards  to  assume,  iotimate  the  illegality 

that  the  king  could  lay  a  tallage  on  any  of  the  late  tallage?    As    to*  any  othef 

towns  which  did  not  hold  of  himself ),  objection  to  the  commissions.  wUoh  the 

there  could  have  been  a  parliament  which  committee  suppose  to  have  been  takem 

*<  did  not  quettion"  the   k^^ty  of  a  nothing  appears  on  the  roll. 
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that  this  grant  now  made  to  the  king,  or  any  other  made  in 
time  past,  shall  not  turn  hereafter  to  their  charge,  nor  be 
drawn  into  precedent."  The  commons,  who  gave  their  an- 
swer in  a  separate  roll,  declared  that  they  could  grant  no 
flubsidj  without  consulting  their  constituents ;  and  therefore 
begged  that  another  parliament  might  be  summoned,  and  in  the 
mean  time  they  would  endeavor,  by  using  persuasion  with  the 
people  of  their  respective  counties,  to  procure  the  grant  of  a 
reasonable  aid  in  the  next  parliament.^  They  demanded  also 
that  the  imposition  on  wool  and  lead  should  be  taken  as  it 
nsed  to  be  in  former  times,  ''inasmuch  as  it  is  enhanced 
without  assent  of  the  commons,  or  of  the  lords,  as  we  under* 
stand ;  and  if  it  be  otherwise  demanded,  that  any  one  of  the 
commons  may  refuse  it  (le  puisse  arester),  without  being 
troubled  on  that  account  (saunz  estre  chalange).'' ' 

Wool,  however,  the  staple  export  of  that  age,  was  too  easy 
and  tempting  a  prey  to  be  relinquished  by  a  prince  engaged 
in  an  impoverishing  war.  Seven  years  afterwards,  in  20  E- 
nL,  we  find  the  commons  praying  that  the  great  subsidy  of 
forty  shillings  upon  the  sack  of  wool  be  taken  off;  and  the  old 
costom  paid  as  heretofore  was  assented  to  and  granted.  The 
government  spoke  this  time  in  a  more  authoritative  tone. 
"  As  to  this  point,"  the  answer  runs,  "  the  prelates  and  others, 
seeing  in  what  need  the  king  stood  of  an  aid  before  his  pas- 
sage beyond  sea,  to  recover  his  rights  and  defend  his  king- 
dom of  England,  consented,  with  the  concurrence  of  the 
merchants,  that  he  should  have  in  aid  of  his  said  war,  and  in 
defence  of  his  said  kingdom,  forty  shillings  of  subsidy  for 
each  sack  of  wool  that  should  be  exported  beyond  sea  for  two 
years  to  conle.  And  upon  this  grant  divers  merchants  have 
made  many  advances  to  our  lord  the  king  in  aid  of  his  war ; 
for  which  cause  this  subsidy  cannot  be  repealed  without  assent 
of  the  king  and  his  lords."  • 

It  is  probable  that  Edward's  counsellors  wished  to  establish 
a  distinction,  long  afterwards  revived  by  those  of  James  I., 
between  customs  levied  on  merchandise  at  the  ports  and 
internal  taxes.  The  statute  entitled  Confirmatio  Chartarum 
bad  manifestly  taken  away  the  prerogative  of  imposing  the 
latter,  which,  indeed,  had  never  extended  beyond  the  tenants 
of  the  royal  demesne.     But  its  language  was  not  quite  so  ex- 

i]tot.PMLv<A.a.  p.l04.  aid  *  Id.  p.  lOl. 
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t  as  to  the  former,  although  do  reaaoni^Ie  donbt  could  be 
rtaJDed  that  the  inlention  of  the  legislature  was  to  abro- 

every  species  of  imposition  unauthorised  bj  ptLrliament 

thirtieth  Eecdon  of  Magna  Charta  had  provided  that 
go  merchanta  should  be  free  from  all  tributes,  except  the 
ant  customa  ;  and  it  was  stntnge  to  suppoee  that  natives 
)  excluded  from  the  benefit  of  that  enactment.  Yet, 
ig  to  the  ambiguous  and  elliptical  style  so  frequent  in  oar 
T  laws,  this  waa  open  to  dispute,  and  could,  perhaps,  only 
sphiined  by  usage.  Edward  I.,  in  despite  of  both  these 
itea,  had  set  a  duty  of  threepence  in  the  pound  upon 
3  imported  by  merchant  Btrangers.  This  imposition  was 
led  as  a  grievance  in  the  third  year  of  his  successor,  and 
aieA  by  the  Lords  Ordainera.  It  was  reviTed,  however, 
Sdward  III.,  and  continued  to  be  levied  ever  afterwards.* 
dward  waa  led  by  the  necessities  of  his  unju<it  and  ei- 
ive  war  into  another  arbitrary  encroachment,  of  whii^  we 
as  many  complaints  as  of  his  pecuuiary  extortions.  The 
nons  pray,  in  the  same  parliament  of  20  E.  IIT^  that 
nissions  should  not  issue  for  the  future  out  of  chancery 
large  the  people  with  providing  men-atarms,  hobelera 
light  cavalry),  archers,  victuals,  or  in  any  other  manner, 
Dut  consent  of  parliament.  It  is  replied  to  this  petition, 
"  it  is  notorious  bow  in  many  parliaments  the  lords  and 
nons  had  promi^'ed  to  aid  the  king  in  his  quarrel  with 

bodies  and  goods  as  far  as  was  in  their  power ;  whne- 
the  said  lords,  seeing  the  necessity  in  which  the  king 
1  of  having  aid  of  men-at-arms,  hobelers,  and  archers, 
■e  hia  passage  to  recover  his  rights  beyond  sea,  and  to 
id  lis  realm  of  England,  ordained  that  such  as  had  five 
d.'i  a  year,  or  more,  in  land  ou  this  side  of  Trent  should 
sh  men-alarms,  hobelers,  and  archers,  according  to  the 
)rtion  of  the  land  they*  held,  to  attend  the  king  at  his 

and  some  who  would  neither  go  themselves  nor  Had 
■s  in  their  stead  were  willing  to  give  the  king  where- 
kl  he  might  provide  himself  with  8ome  in  their  place. 

thus  the  thing  has  been  done,  and  no  otherwise.     And 

TO).  U.  p.  g71-51B;  pxrdciiliirlT    il{1i(to|ili»UwiiiinighlvidDiiimHi(tat 
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the  king  wills  that  lienceforth  what  has  been  thus  done  m  this 
necessi^  be  not  drawn  into  consequence  or  example."  ^ 

The  commons  were  not  abashed  bj  these  arbitrary  pre* 
tensions;  they  knew  that  by  incessant  remonstrances  they 
should  gain  at  least  one  essential  point,  that  of  preventing  the 
crown  from  claiming  these  usurpations  as  uncontested  pre- 
rogatiyes.  The  roll  of  parliament  in  the  next  two  years,  the 
21st  and  22Dd  of  Edw.  IIL,  is  full  (^  the  same  complaints  on 
one  side,  and  the  same  allegations  of  necessity  on  tlie  other.' 
In  the  latter  year  the  commons  grant  a  subsidy,  on  condition 
that  no  illegal  levying  of  money  should  take  place,  with  sev- 
eral other  remedial  provisions ;  ^  and  that  these  conditions 
should  be  entered  on  the  roll  of  parliament,  as  a  matter  of 
record,  by  which  they  may  have  remedy,  if  anything  should 
be  attempted  to  the  contrary  in  time  to  come."  From  this 
jear  the  complaints  of  extortion  became  rather  leas  frequent ; 
and  soon  afterwards  a  statute  was  passed,  ^  That  no  man 
shall  be  constrained  to  find  men-at-arms,  hobelers,  nor  archers, 
other  than  those  which  hold  by  such  services,  if  it  be  not  by 
common  assent  and  grant  made  in  parhament"  '  Yet,  even 
in  the  last  year  of  Edward's  reign,  when  the  boundaries  of 
prerogative  and  the  rights  of  parliament  were  better  ascer- 
tained, the  king  lays  a  sort  of  claim  to  impose  charges  upon 
his  subjects  in  cases  of  great  necessity,  and  for  the  defence 
of  his  kingdom.^  But  this  more  humble  language  indicates  a 
change  in  the  spirit  of  government,  which,  afler  long  fretting 
impatiently  at  the  curb,  began  at  length  to  acknowledge  the 
controlling  hand  of  law. 

These  are  the  chief  instances  of  a  struggle  between  the 
crown  and  commons  as  to  arbitrary  taxation ;  but  there  are 
two  remarkable  proceedings  in  the  45th  and  46th  of  Edward, 
which,  though  they  would  not  have  been  endured  in  later 
times,  are  rather  anomalies  arising  out  of  the  unsettled  state 
of  the  constitution  and  the  recency  of  parliamentary  rights 
than  mere  encroachments  of  the  prerogative.  In  the  former 
year  parliament  had  granted  a  subsidy  of  fifty  thou^^and 
pounds,  to  be  collected  by  an  assessment  of  twenty-two  shil- 
lings and  threepence  upon  every  parish,  on  a  presumption 
that  the  parishes  in  England  amounted  to  forty-five  thousand, 
whereas  they  were  hardly  a  fifth  of  that  number.     This 

«  Rot.  Pari.  p.  leO.  «  25  B.  in.  3tet.  t.  c  8. 

«  p.  161,  IG6, 201  «  Hot.  Pari.  toI.  ii.  p.  SM. 
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amazing  mistake  was  not  discovered  till  the  parliament  had 
been  dissolved.  Upon  its  detection  the  king  .sunmioned  a 
great  council,  consisting  of  one  knight,  citizen,  and  huigess, 
named  bj  himself  out  of  two  that  had  been  returned  to  the 
last  parliament.^  To  this  assembly  the  chancellor  set  forth 
the  deficiency  of  the  last  subsidy,  and  proved  by  the  certifi- 
cates of  all  the  bishops  in  England  how  strangely  tlie  parlia- 
ment had  miscalculated  the  number  of  parishes ;  whereupon 
they  increased  the  parochial  assessment,  by  their  own  author- 
ity,  to  one  hundred  and  sixteen  shillings.'  It  is  obvious  that 
the  main  intention  of  parliament  was  carried  into  effect  by 
this  irregularity,  which  seems  to  have  been  the  subject  of 
no  complainL  In  the  next  parliament  a  still  more  objection- 
able measure  was  resorted  to ;  after  the  petitions  of  the  com- 
mons had  been  answered,  and  the  knights  dismissed,  the 
citizens  and  burgesses  were  convened  before  the  prince  of 
Wales  and  the  lords  in  a  room  near  the  white  chamber,  and 
solicited  to  renew  their  subsidy  of  forty  shillings  upon  the  tun 
of  wine,  and  sixpence  in  the  pound  upon  other  imports,  for 
safe  convoy  of  shipping,  during  one  year  more,  to  which  they 
assented,  "and  so  departed."* 

The  second  constitutional  principle  established  in  the  reign 
Theeoa.  ^^  Edward  m.  was  that  the  king  and  two  houses 
©urpence  of  parliament,  in  conjunction,  possessed  exclusively 
hoiuM^in  *^6  right  of  legislation.  Laws  were  now  declared 
legteiation      to  be  made  by  the  king  at  the  request  of  the  com- 

D0COTHV7  V  « 

mons,  and  by  the  assent  of  the  lords  and  prelates. 
Si|ch  at  least  was  the  general  form,  though  for  many  subse- 
quent ages  there  was  no  invariable  regularity  in  this  respect 
The  commons,  who  till  this  reign  were  rarely  mentioned,  were 
DOW  as  rarely  omitted  in  the  enacting  clause.  In  fact,  it  is 
evident  from  the  rolls  of  parliament  that  statutes  were  almost 
always  founded  upon  their  petition.*    These  petitions^  with 

1  Prynne*!  4th  Regiater,  p.  289.  eomponiid  with  ererr  town  and  paciA 
*  Rot.  Pari.  p.  804,  for  a  groM  snm,  which  waa  from  thaoef 
>  Rot.  Pari.  p.  810.     In  the  mode  of  forth  the  flxnd  quota  of  subridy,  and 
lavying  subsidies  a  remarkable  Improre-  raised   by    the  inhabitants  thems^TV 
mont  took  pljice  early  in  the  reign  of  Brady  on  Boroughs,  p  81. 
Edward  III.    Originally  two  chief  taxors       *  Laws  appear  to  have  been  drawn  up, 
were  appointed   by  the  king  for  each  and  proposed  to  the  two  houses  by  tiie 
county,  who  named  twelve  persons  in  Icing,  down  to  the  time  of  Sdward  I. 
•Tory    hundred  to  aRsess  the  movable  Hale^s  Hist,  of  Common  Law,  p.  lA. 
estate  of  all  inhabitants  according  to  its       Sometimes  the  representatiTes  of  par- 
teal  Talue.  But  in  8  E.  HI.,  on  complaint  ticular  places  address  separate  petitlont 
of  parliament  that  these  taxors  were  par-  to  the  king  and  council ;  as  the  eitiaenl 
Hal,  oommissioneTS  were  sent  round  to  of  Ijoodon,  the  commons  of  DeTOnshlxe. 
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the  respective  answers  made  to  them  in  the  king's  name^  were 
drawn  up  after  the  end  of  the  session  in  the  form  of  laws,  and 
entered  upon  the  statute-roll.  But  here  it  must  be  remaiked 
that  the  petitions  were  oflen  extremely  qualified  and  altered 
bj  the  answer,  insomuch  that  many  statutes  of  this  and  some 
later  reigns  hj  no  means  express  the  true  sense  of  the  com- 
mons. Sometimes  ihej  contented  themselves  with  showing 
their  grievance,  and  praying  remedy  from  the  king  and  his 
ooancil.  Of  this  one  eminent  instance  is  the  great  statute  of 
treasons.  In  the  petition  whereon  this  act  is  founded  it  is 
merely  prayed  that,  "  whereas  the  king's  justices  in  different 
counties  adjudge  persons  indicted  before  them  to  be  traitors 
for  sundry  matters  not  known  by  the  commons  to  be  treason, 
it  would  please  the  king  by  his  council,  and  by  the  great  and 
wise  men  of  the  land,  to  declare  what  are  treasons  in  this 
present  parliament."  The  answer  to  this  petition  contains 
the  existing  statute,  as  a  declaration  on  the  king's  part.^  But 
there  is  no  appeai^nce  that  it  received  the  direct  assent  of 
ihe  lower  house.  In  the  next  reigns  we  shall  find  more  re- 
markable instances  of  assuming  a  consent  which  was  never 
positively  given. 

The  statute  of  treasons,  however,  was  supposed  to  be  de- 
claratoiy  of  the  ancient  law  :  in  permanent  and  material  in- 
novations a  more  direct  concurrence  of  all  the  estates  was 
probably  required.  A  new  statute,  to  be  perpetually  incor- 
porated with  the  law  of  £ngland,  was  regarded  as  no  light 
matter.  It  was  a  very  common  answer  to  a  petition  of  the 
commons,  in  the  early  part  of  this  reign,  that  it  could  not  be 
granted  without  making  a  new  law.  After  the  parliament 
of  14  E.  IIL  a  certain  number  of  prelates,  barons,  and  coun- 
sellors, with  twelve  knights  and  six  burgesses,  were  appoint- 
ed to  sit  from  day  to  day  in  order  to  turn  such  petitions  and 
answers  as  were  fit  to  be  perpetual  into  a  statute ;  but  for 
such  as  were  of  A  temporary  nature  the  king  issued  his  let- 
ters-patent.^ This  reluctance  to  innovate  without  necessity, 
and  to  swell  the  number  of  laws  which  all  were  bound  to 
know  and  obey  with  an  accumulation  of  transitory  enact- 
ments,  led  apparently  to  the  distinction  between  statutes  and 

9t€     TbeM  mre  intennlDgled  with  th«       i  Rot.  Furl.  p.  UO. 

reni  petitions,  »nd  both  together  are       *  Id.  p.  118. 
the  hmmI  part  Terr  namerous.  In  the 
gvU  of  GO  Bdw.  III.  they  amount  to  140. 
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ordinances.  The  latter  are  indeed  defined  bj  some  lawyers 
to  be  regulations  proceeding  from  the  king  and 
tiDgttithed  lords  without  concurrence  of  the  commons.  Jtsut 
^^^^^^  if  this  be  applicable  to  some  ordinances,  it  is  cer- 
tain that  the  word,  even  when  opposed  to  statute, 
with  which  it  is  often  synonymous,  sometimes  denotes  an  act 
of  the  whole  legislature.  In  the  37th  of  Edward  III.,  when 
divers  sumptuary  regulations  against  excess  of  apparel  were 
made  in  full  parliament,  ^  it  was  demanded  of  the  lords  and 
commons,  inasmuch  as  the  matter  of  their  petitions  was  novel 
and  unheard  of  before,  whether  they  would  have  them  grant- 
ed by  way  of  ordinance  or  of  statute.  They  answered  that 
it  would  be  best  to  have  them  by  way  of  ordinance  and  not 
of  statute,  in  order  that  anything  which  should  need  amend- 
ment might  be  amended  at  the  next  parliament"  ^  So  much 
scruple  did  they  entertain  about  tampering  with  the  statute 
law  of  the  land. 

Ordinances  which,  if  it  were  not  for  their  partial  or  tem- 
porary operation,  could  not  well  be  distinguished  from  la^'s,' 
were  oilen  established  in  great  councils.  These  assemblies, 
which  frequently  occurred  m  Edward's  reign,  were  hardly 
distinguishable,  except  in  name,  from  parliaments ;  being 
constituted  not  only  of  those  who  were  regularly  summoned 
to  the  house  of  lords,  but  of  deputies  from  counties,  cities, 
and  boroughs.  Several  places  that  never  returned  burgesses 
to  parliament  have  sent  deputies  to  some  of  these  councils.' 
The  most  remarkable  of  these  was  that  held  in  the  27th  of 
Edward  III.,  consisting  of  one  knight  for  each  county,  and 
of  two  citizens  or  burgesses  from  every  city  or  borough 
wherein  the  ordinances  of  the  staple  were  established.^  These 
were  previously  agreed  upon  by  the  king  and  lords,  and 
copies  given,  one  to  the  knights,  another  to  the  burgesses. 
The  roll  tells  us  that  they  gave  their  opinion  in  writing  to 
the  council,  after  much  deliberation,  and  that  this  was  read 
and  discussed  by  the  great  men.     These  ordi  lanoes  fix  the 

1  Rot.  Pari.  p.  280.  Hamentary  Writ.  toI.  B.  p.  897.  See  Bo«. 

>  "  If  there  be  any  diffBtenee  between  Pari.  vol.  iii.  p.  l7 ;  TOl.  it.  p.  85. 

an  ordinance  and  a  statute,  as  some  have  *  These   may   be   found  in    Willis's 

collected,  it  is  but  only  this,  that  an  Notitia  Parlfamentarla.    In  28  E.  I.  the 

ordinance  is  but  temporary  tUI  confirmed  unlTenlties    were    sununoned    to  aend 

and  made  perpetual,  but  a  statute  ia  members  to  a  great  council  in  order  to 

perpetual  at  first,  and  so  have  some  or-  defend  the  Icing^s  right  to  the  kiugdaai 

dinancee  also  been."  Whitelocke  on  Par-  of  Srotlan<l.    IPrynne. 

«  Rot.  Pari  U.  m 
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staple  of  wool  in  particular  places  within  England,  prohibit 
English  merchants  from  exporting  that  article  under  pain  of 
death,  inflict  sundry  other  penalties,  create  jurisdictions,  and 
in  short  have  the  effect  of  a  new  and  important  law.  After 
thej  were  passed  the  deputies  of  the  commons  granted  a 
subsidy  for  three  years,  complained  of  grievances  and  receiv- 
ed answers,  as  if  in  a  regular  parliament  But  they  were 
aware  that  these  proceedings  partook  of  some  irregularity, 
and  -  endeavored,  as  was  their  constant  method,  to  keep  up 
the  legal  forms  of  the  constitution.  In  the  last  petition  of 
this  council  the  commons  pray,  *^  because  many  articles  touch- 
ing the  state  of  the  king  and  common  profit  of  his  kingdom 
have  been  agreed  by  him,  the  prelates,  lords,  and  commons 
of  his  land,  at  this  council,  that  the  said  articles  may  be  re- 
dted  at  the  next  parliament,  and  entered  upon  the  roll ;  for 
this  cause,  that  ordinances  and  agreements  made  in  council 
are  not  of  record,  as  if  they  had  been  made  in  a  general 
parliament"  This  accordingly  was  done  at  the  ensuing  par- 
liament, when  these  ordinances  were  expressly  confirmed, 
and  directed  to  be  '^  holden  for  a  statute  to  endure  always.'' ' 

It  must  be  confessed  that  the  distinction  between  ordinances 
and  statutes  is  very  obscure,  and  perhaps  no  precise  and 
uniform  principle  can  be  laid  down  about  it  But  it  suffi- 
ciently appears  that  whatever  provisions  altered  the  oonmion 
law  or  any  former  statute,  and  were  entered  upon  the  statute- 
roll,  transmitted  to  the  sheriffs,  and  promulgated  to  the  peo- 
ple as  general  obligatory  enactments,  were  holden  to  require 
the  positive  assent  of  both  houses  of  parliament,  duly  and  for- 
mally summoned. 

Before  we  leave  this  subject  it  will  be  proper  to  take  no- 
tice of  a  remarkable  stretch  of  prerogative,  which,  if  drawn 
into  precedent,  would  have  effectually  subverted  this  princi- 
ple of  parliamentary  consent  in  legislation.  In  the  15th  of 
Edward  m.  petitions  were  presented  of  a  bolder  and  more 
innovating  cast  than  was  acceptable  to  the  court :  —  That  no 
peer  should  be  put  to  answer  for  any  trespass  except  before 
his  peers ;  that  commissioners  should  be  assigned  to  examine 
the  accounts  of  such  as  had  received  public  moneys ;  that  the 
jadges  and  ministers  should  be  sworn  to  observe  the  Great 
Cbuler  and  other  laws  ;  and  that  they  should  be  appointed 

1  Bot  Pari.  U.  258.  SSr 
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in  parliament  The  last  of  these  was  probably  the  meet  ob- 
noxious ;  but  the  king,  unwilling  to  defer  a  supply  which  was 
granted  merely  upon  condition  that  these  petitions  should  pre- 
vail, suffered  them  to  pass  into  a  statute  with  an  alteradoa 
which  did  not  take  off  much  from  their  efficacy  —  namely,  that 
these  officers  should  indeed  be  appointed  by  the  king  with  the 
advice  of  his  council,  but  should  surrender  their  chaiges  at 
the  next  parliament,  and  be  there  responidble  to  any  who 
should  have  cause  of  complaint  against  them.  The  chan- 
cellor, treasurer,  and  judges  entered  their  protestation  that 
they  had  not  assented  to  the  said  statutes,  nor  could  they  db* 
serre  them,  in  case  they  should  prove  contrary  to  the  laws 
and  customs  of  the  kingdom,  whidi  they  were  sworn  to  main- 
tain.^ This  is  the  first  instance  of  a  protest  on  the  roll  of 
parliament  against  the  passing  of  an  act  Nevertheless  they 
were  compelled  to  swear  on  the  cross  of  Canterbury  to  its 
observance.' 

This  excellent  statute  was  attempted  too  early  for  complete 
success.  Edward's  ministers  pkdnly  saw  that  it  left  them  at 
the  mercy  of  future  parliaments,  who  would  readily  learn  the 
wholesome  and  constitutional  principle  of  sparing  the  sovereign 
while  they  punished  his  advisers.  They  had  recourse  there- 
fore to  a  violent  measure,  but  which  was  likely  in  those  times  to 
be  endured.  By  a  proclamation  addressed  to  all  the  sherifis 
the  king  revokes  and  annuls  the  statute,  as  contrary  to  the 
laws  and  customs  of  England  and  to  his  own  just  rights  and 
prerogatives,  which  he  had  sworn  to  preserve ;  declaring  that 
he  had  never  consented  to  its  passing,  but,  having  previously 
protested  that  he  would  revoke  it,  lest  the  parliament  should 
have  been  separated  in  wrath,  had  dissembled,  as  was  'his 
duty,  and  permitted  the  great  seal  to  be  affixed ;  and  that  it 
appeared  to  the  earls,  barons,  and  other  learned  persons  of 
his  kingdom  with  whom  he  had  consulted,  that,  as  the  said 
statute  had  not  proceeded  from  his  own  good  will,  it  was  nuU, 
and  could  not  have  the  name  or  force  of  law.'  This  revocation 
of  a  statute,  as  the  price  of  which  a  subsidy  had  been  grant* 
ed,  was  a  gross  infringement  of  law,  and  undoubtedly  passed 
^or  such  at  that  time ;  for  the  right  was  already  dear,  though 

1  Bot.  Put.  p  ISl.  MDMloaRMn  oT  tta*  TlokDt  ftsp  h»  «m 

<  Id.  ti.  p.  la.  tekiog;  and  hit  wish  to«wiiM  It  ssmMfe 

•  RyuMr,  t.  T.  p.  282.     This  Instni-  m  ponlbto. 
mat  betniTS  in  iU  langaaga  Sdwani'i 
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the  remedy  was  not  always  attainable.  Two  years  afleiv 
wards  Edward  met  his  parliament,  when  tMt  obnoxious  stat* 
ote  was  formally  repealed.^ 

Notwithstanc&ng  the  king's  unwillingness  to  permit  this  con- 
trol of  parliament  over    his    administration,  he  suffered,  or 
rather    solicited,  their  interference  in  matters  which   have 
since  been  reckoned  the  exclusive  province  of  the  crown. 
This  was  an  unfair  trick  of  his  policy.     He  was  ^^^^^Qf 
desirous,   in   order    to    prevent  any    murmuring  parliament 
about  subsidies,  to  throw  the  war   upon   parlia-  ^ttenof'^ 
ment  as  their  own  act,  though  none  could  have  ^^'  ^<^ 
been  commenced  more  selfishly  for  his  own  benefit, 
or  less  for  the  advantage  of  the  people  of  England.    It  is 
called  ^  the  war  which  our  lord  the  king  has  undertaken 
against  his  adversary  of  France  by  common  assent  of  all  the 
la*ds  and  commons  of  his  realm  in  divers   parliaments."' 
And  he  several  times  referred  it  to  them  to  advise  upon  the 
subject  of  peace«     But  the  commons  showed  their  humility 
or  discretion  by  treating  this  as  an  invitation  which  it  would 
show  good  manners  to  decline,  though  in  the  eighteenth  of 
the  king's  reign  they  had  joined  with  the  lords  in  imploring 
the  king  to  make  an  end  of  the  war  by  a  battle  or  by  a 
suitable  peace.'    ^Most  dreaded  lord,"  they  say  upon  one 
occasion,  ^  as  to  your  war,  and  the  equipment  necessary  for 
it,  we  are  so  jgnorant  and  simple  that  we  know  not  how,  nor 
have  the  power,  to  devise;  wherefore  we  pray  your  grace 
to  excuse  us  in  this  matter,  and  that  it  please  you,  with  ad- 
vice of  the  great  and  wise  persons  of  your  council,  to  ordain 
what  seems  best  to  you  for  the  honor  and  profit  of  yourself 
and  your  kingdom ;  and  whatever  shall  be  thus  ordained  by 
assent  and  agreement  for  you  and  your  lords  we  readily  as- 
sent to,  and  will  hold  it  firmly  established.'**     At  another 
time,  after  their  petitions  had  been  answered,  ^  it  was  shewed 

1  The  cammoot  in  ttie  17th  of  Rdw.  and  what  should  be  found  honorable  and 
m.  petition  that  the  statutes  made  two  profitable  to  the  king  and  his  people  put 
Teanbeforebenalntalnedintlieir  force,  into   a   new   statute,  and   observed  in 
navinf  granted  for  them  the  subsidies  future."    Bot.  Pari.  li.  189.  But  though 
which  they  enumerate,    "  which  was  a  this  is  inserted  among  tlie  petitions,  it 
gieat  spoiling  (ran^n)    and    grievous  appears  from  the  roll  a  little  before  (p. 
ehaige  for  them."    But  the  king  an-  ISd,  n.  28),  that  the  statute  was  actnalljr 
•wcted  tliat,  **  peroeiring  the  said  statute  repealed  by  common  consent ;  such  con- 
to  be  against  Ills  oath,  and  to  the  blem-  sent  at  least  being  redted,  wlaetlktr  truly 
iih  of  his  erown  and  royalty,  and  against  or  not. 
tlie  law  of  the  land  in  many  points,  he  *  Rymer,  t.  t.  p.  166. 
had  repeaJed  it.    But  lie  would  have  the  *  p.  148. 
utklee  of  the  said  statute  examined,  «  21  B.  III.  p.  166. 
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to  the  lords  and  oommons  bj  Bartholomew  de  Bnrghersh, 
the  king's  chamberlain,  how  a  treatj  had  been  set  oo  foot 
between  the  kmg  and  his  adversaij  of  France ;  and  how  he 
had  good  hope  of  a  final  and  agreeable  issue  with  God's 
help;  to  which  he  would  not  come  without  assent  of  the 
lords  and  commons.  Wherefore  the  said  chamberhdn  in- 
quired on  the  king^B  part  of  the  said  lords  and  commons 
whether  they  would  assent  and  agree  to  the  peace,  in  case  it 
might  be  had  by  treatj  between  the  parties.  To  which  the 
said  commons  with  one  voice  replied,  that  whatever  end  it 
should  please  the  king  and  lords  to  make  of  the  treatj  would 
be  agreeable  to  them.  On  which  answer  the  chamberlain 
said  to  the  commons,  Then  jou  will  assent  to  a  perpetual 
treatj  of  peace  if  it  can  be  had.  And  the  said  oonunons 
answered  at  once  and  unanimouslj,  Yes,  jes."^  The  lords 
were  not  so  diffident  Their  great  station  as  hereditarj  coun- 
nllors  gave  them  weight  in  all  deliberations  of  government; 
and  thej  seem  to  have  pretended  to  a  negative  voice  in  the 
question  of  peace.  At  least  thej  answer,  upon  the  proposals 
made  bj  David  king  of  Scots  in  1368,  which  were  submitted 
to  them  in  parliament,  that,  "  saving  to  the  said  David  and 
his  heirs  the  articles  contidned  therein,  thej  saw  no  waj  of 
making  a  treatj  which  would  not  openlj  turn  to  the  disheri- 
son of  the  king  and  his  heirs,  to  which  thej  would  on  no 
account  assent;  and  so  departed  for  that  ^^j."^  A  few 
jears  before  thej  had  made  a  similar  answer  to  some  other 
propositions  fi*om  Scotland.'  It  is  not  improbable  that,  in 
both  these  cases,  thej  acted  with  the  concurrence  and  at  the 
instigation  of  the  king ;  but  the  precedents  might  have  been 
remembered  in  other  circumstances. 

A  third  important  acquisition  of  the  house  of  conmions 
Right  of  th«  during  this  reign  was  the  establishment  of  their 
i*^"SreT5ito  ^S^^  **^  investigate  and  chastise  the  abuses  of  ad- 
pta>Uo  ministration.     Li  the  fourteenth  of  Edward  HI. 

Kboaefl.  committee  of  the  lords'  house  had  been  appointed 
to  examine  the  accounts  of  persons  responsible  for  the  receipt 
of  the  last  subsidj ;  but  it  does  not  appear  that  the  commons 
were  concerned  in  tMs.^     The  unfortunate  statute  of  the 

1  28  B.  III.  p.  2SL  tlon  of  the  eommonf  iobtg  this  in  th 

>  28  E.  III.  p.  295.     Carte  says,  *<  the  loU  of  parliaawnt. 

lords  and  oommons.  eiWag  this  advice  <  Rymer,  p.  260. 

separately,  declared.'' &c      UIst-ofEo^  «  p.  114. 
laad,  Tol.  ii.  p.  51S     I  can  find  no  men- 
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next  jear  contained  a  similar  provision,  which  was  annulled 
'irith  the  rest.  Manj  years  elapsed  before  the  commons 
tried  the  force  of  their  vindictiye  arm.  We  must  pass  on- 
ward an  entire  generation  of  man,  and  look  at  the  parliament 
assembled  in  the  fiftieth  of  Edward  IIL  Nothing  memora- 
ble as  to  the  interference  of  the  commons  in  government 
occurs  before,  unless  it  be  their  request,  in  the  fortj-fiflh  of 
the  king,  that  no  clergyman  should  be  made  chancellor, 
treasurer,  or  other  great  officer ;  to  which  the  king  answered 
that  he  would  do  what  best  pleased  his  council.^ 

It  will  be  remembered  by  every  one  who  has  read  our 
history  that  in  the  latter  years  of  Edward's  life  his  parUament 
.fame  was  tarnished  by  the  ascendency  of  the  duke  o*  fio  b.  nL 
of  Lancaster  and  Alice  Ferrers.  The  former,  a  man  of  more 
ambition  than  his  capacity  seems  to  have  warranted,  even 
incurred  the  suspicion  of  meditating  to  set  aside  the  heir  of 
the  crown  when  the  Black  Prince  should  have  sunk  into  the 
grave.  Whether  he  were  wronged  or  not  by  these  conjectures, 
they  certainly  aji^^ear  to  have  operated  on  those  most  con- 
cerned to  take  {darm  at  them.  A  parliament  met  in  April, 
1376,  wherein  the  general  unpopularity  of  the  king's  admin- 
istradon,  or  the  influence  of  the  prince  of  Wales,  led  to  very 
remarkable  consequences.^  After  granting  a  subsidy,  the 
commons,  ^  considering  the  evils  of  the  country,  through  so 
many  wars  and  other  causes,  and  that  the  officers  now  ii^the 
king's  service  are  insufficient  without  further  assistance  for  so 
great  a  charge,  pray  that  the  council  be  strengthened  by  the 
addition  of  ten  or  twelve  bishops,  lords,  and  others,  to  be 
constantly  at  hand,  so  that  no  business  of  weight  should  be 
despatched  without  the  consent  of  all ;  nor  smaller  matters 
without  that  of  four  or  six."'  The  king  pretended  to  come 
with  alacrity  into  this  measure,  which  was  followed  by  a  strict 
reslraint  on  them  and  all  other  officers  from  taking  presents 
in  the  course  of  their  duty.  Afler  this,  "  the  said  commons 
appeared  in  parliament,  protesting  that  they  had  the  same 
good  will  as  ever  to  assist  the  king  with  their  lives  and  for- 

>  iLjian.  p.  8M.  »  fellow  of  a  college  too  Indtoorimlnate 

*  mmt  of  our  general  hlfltorlaiu  have  aa  encomiast  of  its  founder.     Ancther 

■IvrredoTcr  this  important  fttwioa.    The  modem  boolL  may  be  named  with  some 

kert  Tiew.  perliaps,  of  Its  secret  histoiy  commendation,  though  Tery  inferior  in 

«iU  be  iband  in  Lowth's  Lift  of  Wylce-  its  execntion,  Godwin's  Life  of  Chancer, 

ham ;  an  instrurtiTe  and  elegant  worliL  of  which  the  duke  of  Lancytfter  is  the 

only  lo  be  bbuned  for  marlts  of  thai  political  hero. 
widMnleal  point  of  honor  which  makes       •  Bymer,  p  822. 
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tunes ;  but  that  it  seemed  to  them,  if  their  said  liege  lord  had 
always  possessed  about  him  faithful  counsellors  and  good 
officers,  he  would  have  been  so  rich  that  he  would  have  had 
no  need  of  charging  his  commons  with  subsidy  or  tallage, 
considering  the  gi*eat  ransoms  of  the  French  and  ScotcL 
kings,  and  of  so  many  other  prisoners ;  and  that  it  appeared 
to  be  for  the  private  advantage  of  some  near  the  king,  and 
of  others  by  their  collusion,  that  the  king  and  kingdom  are  so 
impoverished,  and  the  commons  so  ruined.  And  they  prom' 
ised  the  king  that,  if  he  would  do  speedy  justice  on  such  as 
should  be  found  guilty,  and  take  from  them  what  law  and 
reason  permit,  with  what  had  been  already  granted  in  parlia- 
ment, they  will  engage  that  he  should  be  rich  enough  to 
maintain  his  wars  for  a  long  time,  without  much  charging  his 
people  in  any  manner."  They  next  proceeded  to  allege  three 
particular  grievances ;  the  removal  of  the  staple  from  Calais, 
where  it  had  been  fixed  by  parliament,  through  the  procure- 
ment and  advice  of  the  said  private  counsellors  about  the 
king ;  the  participation  of  the  same  persons  in  lending  money 
to  the  king  at  exorbitant  usury;  and  their  purchasing  at 
a  low  rate,  for  their  own  benefit,  old  debts  from  the  crown, 
the  whole  of  which  they  had  afterwards  induced  the  king  to 
repay  to  themselves.  For  these  and  for  many  more  misde- 
meanors the  commons  accused  and  impeached  the  lords  Lati- 
mer and  Nevil,  with  four  merchants,  Lyons,  Ellis,  Peachey, 
and  Bury.*  Latimer  had  been  chamberlain,  and  Nevil  held 
another  office.  The  former  was  the  friend  and  creature  of 
the  duke  of  Lancaster.  Nor  was  this  parliament  at  all  nice 
in  touching  a  point  where  kings  least  endure  their  interfer- 
ence. An  ordinance  was  made,  that, ''  whereas  many  women 
prosecute  the  suits  of  others  in  courts  of  justice  by  way  of 
maintenance,  and  to  get  profit  thereby,  which  is  displeasing  to 
the  king,  he  forbids  any  woman  henceforward,  and  especially 
Alice  Ferrers,  to  do  so,  on  pain  of  the  said  Alice  forfeiting 
all  her  goods,  and  suffering  banishment  from  the  kingdcm."* 
The  part  which  the  prince  of  Wales,  who  had  ever  been 
distinguished  for  his  respectful  demeanor  towards  Edward, 
bore  in  this  unprecedented  opposition,  is  strong  evidence  of 
the  jealousy  with  which  he  regarded  the  duke  of  Lancaster  i 
and  it  was  led  in  the  house  of  conmions  by  Peter  de  la  Marei 

>  Rymer,  p.  822.  •  Id.  p.  829. 
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ft  servant  of  the  earl  of  March,  who,  by  his  marriage  with 
PbiL'ppa,  heiress  of  Lionel  duke  of  Clarence,  stood  next 
afler  the  joung  prince  Richard  in  lineal  succession  to  the 
crown.  The  proceedings  of  this  session  were  indeed  highly 
popular.  But  no  house  of  commons  would  have  gone  such 
lengths  on  the  mere  support  of  popular  opinion,  unless  insti- 
gated and  encouraged  by  higher  authority.  Without  this 
their  petitions  might  perhaps  have  obtained,  for  the  sake  of 
subsidy,  an  immediate  consent ;  but  those  who  took  the  lead 
in  preparing  them  must  have  remained  unsheltered  afler  a 
dissolution,  to  abide  the  vengeance  of  the  crown,  with  no 
assurance  that  another  parliament  would  espouse  their  cause 
as  its  own.  Such,  indeed,  was  their  fate  in  the  present  in* 
stance.  Soon  after  the  dissolution  of  parliament,  the  princ< 
of  Wales,  who,  long  sinking  by  fatal  decay,  had  rallied  hii 
expiring  energies  for  tliis  domestic  combat,  left  his  inheritance 
to  a  child  ten  years  old,  Richard  of  Bordeaux.  Immediately 
after  this  event  Lancaster  recovered  his  influence ;  and  the 
former  favorites  returned  to  court  Peter  de  la  Mare  was 
confined  at  Nottingham,  wliere  he  remained  two  years.  The 
citizens  indeed  attempted  an  insurrection,  and  threatened  tc 
bum  the  Savoy,  Lancaster's  residence,  if  de.la  Mare  was  not 
released ;  but  the  -  bishop  of  London  succeeded  in  appeasing 
ihsm}  A  parliament  met  next  year  which  overthrew  the 
work  of  its  predecessor,  restored  those  who  had  been  im* 
peached,  and  repealed  the  ordinance  against  Alice  Ferrers.' 
So  little  security  will  popular  assemblies  ever  afford  against 
arbitrary  power,  when  deprived  of  regular  leaders  and  the 
consciousness  of  mutual  fidelity. 

The  policy  adopted  by  the  prince  of  Wales  and  earl  of 
March,  in  employing  the  house  of  commons  as  an  engine 
of  attack  against  an  obnoxious  ministry,  was  perfectly  novel, 
ai^d  indicates  a  sensible  change  in  the  character  of  our  con 
stitQtion.  Li  the  reign  of  Edward  II.  parliament  had  little 
share  in  resisting  the  government ;  much  more  was  effected 
by  the  barons  through  risings  of  their  feudal  tenantry.  Fifty 
years  of  authority  better  respected,  of  law  better  enforced, 
bad  rendered  these  more  perilous,  and  of  a  more  violent  ap- 
pearance than  formerly.    A  surer  resoui^ce  presented  itself 

^  Anonym.  Wat.  Bdw.  m.  ad  ealoem  six  or  seren  of  the  knighta  who  hmd  nt 

BttdB«:An«),  p.  444,  448.    Walsingham  in  the  la«t  parUament  were  retarned  to 

P^  a  dtffcrent  reaaon,  p.  192.  this,  as  appears  by  the  writa  in  Pry  Doal 

'  Bot.  Paxi  p.  874.     Mot  more  than  4th  Begister,  p.  802,  Sll 
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in  the  increased  weight  of  the  lower  house  in  parliamenti 
And  this  indirect  aristocratical  influence  gave  a  surprising 
I  impulse  to  that  assembly,  and  particularly  tended  to  establish 

P"  beyond  que.<tion  its  control  over  public  abuses.     It  is  no  less 

just  to  remark  that  it  also  tended  to  preserve  the  relation  and 
harmony  between  each  part  and  the  other,  and  to  prevent 
^  that  jarring  of  emulation  and  jealousy  which,  though  gener- 

i  ally  found  in  the  division  of  power  between  a  noble  and  a 

^\  popular  estate,  has  scarcely  ever  caused  a  dissension,  except  io 

t|  cases  of  little  moment,  between  our  two  houses  of  parliament 

ci  The  commons  had  sustained  with  equaJ  firmness  and  disr 

Biohardn.     cretion  a  defensive  war  against  arbitrary  power 
9,^4  under  Edward  III. :  they  advanced  with  very  dif' 

iQcreue  of  fercut  steps  towards  his  successor.  Upon  the  king's 
or*tha^^  death,  though  Richard's  coronation  took  place  with- 
commoiu.  qu^  delay,  and  no  proper  regency  was  constituted, 
yet  a  council  of  twelve,  whom  the  great  officers  of  state  were 
to  obey,  supplied  its  place  to  every  effectual  intent.  Among 
'  these  the  duke  of  Lancaster  was  not  numbered  ;  and  he  re- 
tired from  court  in  some  disgust.  In  the  first  parliament  of 
the  young  king  a  large  proportion  of  the  knights  who  had 
sat  in  that  which  impeached  the  Lancastrian  party  were  re^ 
turned.^  Peter  de  la  Mare,  now  released  from  prison,  was 
elected  speaker ;  a  dignity  which,  according  to  some,  he  had 
filled  in  the  Grood  Parliament,  as  that  of  the  fiftieth  of  Ed- 
ward m.  was  popularly  styled;  though  the  rolls  do  not 
mention  either  him  or  any  other  as  bearing  that  honorable 
name  before  Sir  Thomas  Hungerford  in  the  parliament  of 
the  following  year.*  The  prosecution  against  Alice  Perrers 
was  now  revived ;  not,  as  far  as  appears,  by  direct  impeach- 
ment of  the  commons ;  but  articles  were  exhibited  against 
her  in  the  house  of  lords  on  the  king's  part,  for  breaking  the 
ordinance  made  against  her  intermeddling  at  court;  upon 
which  she  received  judgment  of  banishment  and  forfeiture.' 
At  the  request  of  the  lower  house,  the  lords,  in  the  king's 
name,  appointed  nine  persons  of  different  ranks  —  three 
bishops,  two  earls,  two  bannerets,  and  two  bachelors — 'to 
be  a  permanent  council  about  the  king,  so  that  no  business 

I  Walstngluun,  p.  200,  sayv  p«ne  om-  and  all  the  lawyers  of  BnglaBd;  yel  ^ 

IMS ;  but  the  list  published  in  Prynne's  the  peneTeranee  of  these  knights  MM 

4tb  Register  induces  me  to  qualify  this  wu  conrlcted.    * 
kwse  expression.     Alice    Perrers     had       >  Rot.  Pari.  vol.  U.  p.  874. 
bribed,  he  tells  us,  many  of  the  lords       •  toL  ill.  p  12. 
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of  importance  shoald  be  transacted  without  their  unanimous 
wasenL  The  king  was  even  compelled  to  consent  that,  dur* 
ing  his  minority,  the  chancellor,  treasurer,  judges,  and  othw 
chief  officers,  should  be  made  in  parliament ;  b j  which  pro- 
yifiiony  combined  with  that  of  the  parliamentary  council,  the 
whole  executive  government  was  transferred  to  the  two 
houses.  A  petition  that  none  might  be  employed  in  the 
kmg's  service,  nor  belong  to  his  council,  who  had  been  for* 
merly  accused  upon  good  grounds,  struck  at  lord  Latimeri 
who  had  retained  some  degree  of  power  in  the  new  establish* 
ment  Another,  suggesting  that  Gascony,  Ireland,  Artois, 
and  the  Scottish  marches  were  in  danger  of  being  lost  for 
want  of  good  officers,  though  it  was  so  generally  worded  as  to 
leave  the  means  of  remedy  to  the  king's  pleasure,  yet  shows 
a  growing  energy  and  self-confidence  in  that  assembly  which 
not  many  years  before  had  thought  the  question  of  peace  or 
war  too  high  for  their  deliberation.  Their  subsidy  was  suffi- 
ciently liberal ;  but  they  took  care  to  pray  the  king  that  fit 
persons  might  be  assigned  for  its  receipt  and  disbursement, 
lest  it  should  any  way  be  diverted  from  the  purposes  of  the 
war.  Accordingly  Walworth  and  Philpot,  two  eminent  dti- 
sens  of  London,  were  appointed  to  this  office,  and  sworn  in 
parliament  to  its  execution.^ 

But  whether  through  the  wastefulness  of  government,  at 
rather  because  Edward's  legacy,  the  French  war,  like  a  ruin- 
ous and  interminable  lawsuit,  exhausted  all  public  contribu- 
tions, there  was  an  equally  craving  demand  for  subsidy  at 
the  next  meeting  of  parliament    The  commons  now  made  a 
more  serious  stand.    The  speaker,  Sir  James  Pickering,  after 
the  protestation  against  giving  offisnce  which  has  since  become 
more  matter  of  form  than,  perhaps,  it  was  then  considered, 
reminded  the  lords  of  the  council  of  a  promise  made  to  the 
last  parliament,  that,  if  they  would  help  the  king  for  once 
with  a  large  subsidy,  so  as  to  enable  him  to  undertake  an 
expedition  against  the  enemy,  he  trusted  not  to  call  on  them 
Again,  but  to  support  the  war  from  his  own  revenues ;  in 
Mth  of  which  promise  there  had  been  granted  the  largest 
ram  that  any  king  of  England  had  ever  been  suffered  to  levy 
withiix  ao  short  a  time,  to  the  utmost  loss  and  inconvenience 
of  the  commons,  part  of  which  ought  still  to  remain  in  the 

1  Bot.  Pari.  Tol.  iU  p.  12 
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iirj,  and  render  it  unnecea^ry  to  borden  anew  ihe  ex< 
ed  people.  To  ihis  Scrope,  lord  steward  of  the  hoiue- 
protesting  that  he  knew  not  of  any  euch  promise,  made 
er  b;  order  of  the  king,  that,  "  saving  the  honor  and 
ence  of  our  lord  the  king,  and  the  lords  there  present, 
amnions  did  not  speak  truth  in  a^serling  lliat  part  of  the 
ubsidy  should  be  slill  in  the  treasury  ;  it  being  noiiirious 
iveij  penny  had  gone  into  the  hands  of  Walwoni  and 
wt,  appointed  and  swom  trea-^urera  in  the  last  parlia- 
,  to  receive  and  expend  it  upon  the  purposes  of  the  war, 
vhich  they  had  in  effect  disbursed  the  whole."  Not 
led  with  this  general  justification,  the  commons  pressed 
n  account  of  the  expenditure.  Scrope  was  again  cont- 
oned  to  answer,  that,  "  though  it  had  never  been  seen 
of  a  subsidy  or  other  grant  made  to  the  king  in  parliar 
.  or  out  of  parliament  by  the  coranions  any  account  had 
wards  been  rendered  to  the  commons,  or  to  any  other 
fit  Ihe  king  and  his  officer^  yet  Ihe  king,  to  gratify  them, 
s  own  accord,  without  doing  it  by  way  of  righ^  would 
'Walworth,  along  with  certain  persons  of  the  council, 
}it  to  them  in  writing  a  clear  account  of  the  receipt  and 
ndilnre,  upon  condition  that  this  should  never  be  used  aa 
icedeut,  nor  infuired  to  be  done  otherwise  than  by  the 
s  Epontoneoun  command."  The  commons  were  again 
i  to  provide  for  the  public  defence,  being  their  own  con- 
as  much  as  that  of  the  king.  But  they  merely  shifted 
ground  and  had  recourse  to  other  pretences.  They  re- 
Led  that  five  or  six  peers  might  come  to  them,  in  order  to 
:S3  this  question  of  subsidy.  The  lords  entirely  rejected 
proposal,  and  affirmed  that  such  a  proceeding  had  never 
known  except  in  the  three  last  parliaments  ;  but  allowed 
it  had  been  the  course  to  elect  a  committee  of  eight  or 
"rom  each  house,  to  confer  easily  and  without  noise  to- 
;r.  The  commons  acceded  to  this,  and  a  committee  of 
irence  was  appointed,  though  no  result  of  their  discussion 
ars  upon  the  rolh 

pon  examining  the  accounta  submitted  to  them,  these 
ly  commoners  raised  a  new  objection.  It  appeared  that 
i  sums  had  been  expended  upon  garrisons  in  France  and 
ind  and  other  places  l)eyond  the  kingdom,  of  which  they 
3Sted  themselves  not  liable  to  bear  the  chai^  It 
answered  that  Gascony  and  the  king's  other  dominioni 


&IOLI8H  Const.      POWER  OF  THE  COMMONS.  269 

bejond  sea  were  the  outworks  of  England,  nor  could  tbe 
people  ever  be  secure  from  war  at  their  thresholds,  unless 
th^e  were  maintained.  They  lastly  insisted  that  the  king 
ought  to  be  rich  through  the  wealth  that  had  devolved  on 
him  from  his  grandfather.  But  this  was  affirmed,  in  reply, 
to  be  merely  sufficient  for  the  payment  of  Edward's  creditors. 
Thus  driven  from  all  their  arguments,  the  commons  finally 
consented  to  a  moderate  additional  imposition  upon  the  export 
cf  wool  and  leather,  which  were  already  subject  to  consider* 
able  duties,  apologizing  on  account  of  their  poverty  for  the 
slendemess  of  their  grant.^ 

The  necessities  of  government,  however,  l^t  their  cause  be 
what  it  might,  were  by  no  means  feigned ;  and  a  new  par- 
liament was  assembled  about  seven  months  afler  the  last, 
wherein  the  king,  without  waiting  for  a  petition,  informed  the 
eommons  that  the  treasurers  were  ready  to  exhibit  their  a&- 
connts  before  them.  This  was  a  signal  victory  afler  the 
reluctant  and  ungracious  concession  made  to  the  last  parlia- 
ment. Nine  persons  of  different  ranks  were  appointed  at 
the  request  of  the  commons  to  investigate  the  state  of  the 
revenue  and  the  disposition  which  had  been  made  of  the  late 
king's  personal  ^tate.  They  ended  by  granting  a  poll-tax, 
which  they  pretended  to  think  adequate  to  the  supply  re- 
quired.' But  in  those  times  no  one  possessed,  any  statistical 
knowledge,  and  every  calculation  which  required  it  was  sub- 
ject to  enormous  error,  of  which  we  have  already  seen  an 
eminent  example.'  In  the  next  parliament  (3  Ric.  II.)  it 
was  set  forth  that  only  22,000/.  had  been  collected  by  the 
poll-tax,  while  the  pay  of  the  king's  troops  hired  for  the  ex- 
pedition to  Britany,  the  pretext  of  the  grant,  had  amounted 
for  but  half  a  year  to  50,000/.  The  king,  in  short,  was  more 
stnutened  than  ever.  His  distresses  gave  no  small  advantage 
to  the  commons.  Their  speaker  was  instructed  to  declare 
that,  as  it  appeared  to  them,  if  the  affairs  of  their  liege  lord 
had  been  properly  conducted  at  home  and  abroad,  he  could 
not  have  wanted  aid  of  his  commons,  who  now  are  poorer 
than  before.  They  pray  that,  as  the  king  was  so  much  ad- 
vanced in  age  and  discretion,  his  perpetual  council  (appointed 
in  his  first  parliament)  might  be  discharged  of  their  labors, 
and  that,  instead  of  them,  tbe  five  chief  officers  of  state,  to  wit, 

«  Hot.  Pari.  p.  86-88.  <  Id.  p.  57. 

s  See  p.  48  of  this  rolame. 
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others  who  pay  nothing  for  what  thej  take,  partly  by  the 
subsidies  and  tallages  raised  upon  them,  and  besides  by  the 
oppressive  behavior  of  the  servants  of  the  king  and  other 
loitis,  and  especially  of  the  aforesaid  maintainers  of  suits, 
that  they  are  reduced  to  greater  poverty  and  discomfort  than 
ever  they  were*  before.     And  moreover,  though  great  sums 
have  been  continually  granted  by  and  levied  upon  them,  for 
the  defence  of  the  kingdom,  yet  they  are  not  the  better  de- 
fended against  their  enemies,  but  every  year  are  plundered 
and  wasted  by  sea  and  land,  without  any  relief.     Which  ca- 
lamities the  said  poor  commons,  who  lately  used  to  live  in 
honor  and  prosperity,  can  no  longer  endure.     And  to  speak 
ihe  real  truth,  these  injuries  lately  done  to  the  poorer  com- 
mons, more  than  they  ever  suffered  before,  caused  them  to 
rise  and  to  commit  the  mischief  done  in  their  late  riot ;  and 
there  is  still  cause  to  fear  greater  evils,  if  sufficient  remedy 
be  not  timely  provided  against  the  outrages  and  oppressions 
aforesaid.     WTierefore  may  it  please  our  lord  the  king,  and 
the  noble  peers  of  the  realm  now  assembled  in  this  parlia- 
ment, to  provide  such  remedy  and  amendment  as  to  the  said 
administration  that  the  state  and  dignity  of  the  king  in  the 
first  place,  and  of  the  lords,  may  be  preserved,  as  the  com- 
mons have  always  desired,  and  the  commons  may  be  put  in 
peace ;  removing,  as  soon  as  they  can  be  detected,  evil  minis- 
ters and  counsellors,  and  putting  in  their  stead  the  best  and 
most  sufficient,  and  taking  away  all  the  bad  practices  which 
have  led  to  the  last  rising,  or  else  none  can  imagine  that  this 
kingdom  can  longer  snbsist  without  greater  misfortunes  than 
it  ever  endured.     And  for  God^s  seke  let  it  not  be  forgotten 
that  there  be  put  about  the  king,  and  of  his  council,  the  best 
lords  and  knights  that  can  be  found  in  the  kingdom. 

"And  be  it  known  (the  entry  proceeds)  that,  afler  the 

kmg  our  lord  with  the  peers  of  the  realm  and  his  council 

had  taken  advice  upon  these  requests  made  to  him  for  hia 

good  and  his  kingdom's  as  it  really  appeared  to  him,  willed 

and  granted  that  certain  bishops,  lords,  and  others  should  be 

appointed  to  survey  and  examine  in  privy  council  both  the 

goYemment  of  the  king's  person  and  of  his  household,  and 

(0  suggest  proper  remedies  wherever  necessary,  and  report 

them  to  the  king.     And  it  was  said  by  the  peers  in  parlia- 

meot,  that,  as  it  seemed  to  them,  if  reform  oi  government 

were  to  take  place  throughout  the  kingdom,  it  jLouid  begin 
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by  the  ciiief  mpmber,  which  is  the  king  himself,  and  to  from 
person  to  person,  aa  well  churchmen  as  others,  and  place 
to  place,  from  higher  to  lower,  without  sparing  any  degree."' 
A  conaidenible  number  of  commissioners  were  accordingly 
appointed,  whether  by  the  king  alone,  or  in  parliament,  does 
not  appear ;  the  latter,  however,  is  more  probable.  Thej 
,eem  to  have  made  some  progress  in  the  work  of  reforma- 
tion, for  we  find  that  the  officers  of  the  household  were 
ewom  to  obserre  their  regulations.  But  in  all  likelihood 
these  were  soon  neglected. 

It  is  not  wonderful  that,  with  such  feelings  of  resentment 
towards  the  crown,  the  commons  were  backward  in  granting 
subsidies.  Perhaps  the  king  would  not  have  obtained  one  at 
alt  if  be  had  not  withheld  bis  charter  of  pardon  for  all  of- 
fences committed  during  the  insurrection.  This  was  absolutely 
necessary  lo  realore  quiet  among  the  people ;  and  though 
the  members  of  the  commons  had  certainly  not  been  insur- 
gents, yet  inevilable  irregularities  had  occurred  in  quelling 
the  tumults,  which  would  have  put  tiiem  too  much  in  tho 
power  of  ihose  unworthy  men  who  filled  the  benches  of 
justice  under  Richai-d.  The  king  declared  that  it  was  unu- 
sual to  grant  a  pardon  without  a  subsidy;  the  commons  still 
answered  that  they  would  consider  about  that  matter ;  and 
the  king  instantly  rejoined  that  he  would  consider  about  hi9 
pardon  (s'aviseroit  de  sa  dite  grace)  till  they  had  done  what 
they  ought.  Tliey  renewed  at  len^  the  usual  lax  on  wool 
and  leather.* 

This  extraordinary  assumption  of  power  by  the  commons 
was  not  merely  owing  to  the  king's  poverty.  It  was  enconr- 
Bged  by  the  natural  feebleness  of  a  disunited  government. 
The  high  rank  and  ambitious  spirit  of  Lancaster  gave  Mm 
no  little  influence,  though  contending  with  many  enemies  at 
court  as  well  as  the  ill-will  of  the  people.  Thomas  of  TVood- 
Btock,  the  king's  youngest  uncle,  more  able  and  turbulent 
than  Lancaster,  became,  as  he  grew  older,  an  eager  competi- 
tor for  power,  which  he  sought  through  the  channel  of  popu- 
larity. The  earls  of  March,  Arundel,  and  Warwick  bore  a 
conwderable  part,  and  were  the  bvorites  of  parliament. 
Even  Lancaster,  after  a  few  years,  seems  to  have  fallen  into 
popular  courses,  and  recovered  some  share  of  public  esteem. 
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He  was  at  the  head  of  the  reforming  commission  in  the  fifth 
of  Richard  IL,  thoagh  he  had  been  studiously  excluded  from 
those  preceding.  We  cannot  hope  to  disentangle  the  in- 
trigues of  this  remote  age,  as  to  which  our  records  are  of  no 
service,  and  the  chroniclers  are  very  slightly  informed.  So 
fiu'  as  we  may  conjecture,  Lancaster,  finding  his  station  inse- 
cure at  court,  began  to  solicit  the  favor  of  the  commons, 
whose  hatred  of  the  administration  abated  their  former  hos- 
tility towards  him.^ 

The  character  of  Richard  II.  was  now  developing  itself 
and  the  hopes  excited  by  his  remarkable  presence  ciumoter 
of  mind  in  confronting  the  rioters  on  Blackheath  ®'  »*ch«ini. 
were  rapidly  destroyed.  Not  that  he  was  wanting  in  capac- 
ity, as  has  been  sometimes  imagined.  For  if  we  measure 
intellectual  power  by  the  greatest  exertion  it  ever  displays, 
rather  than  by  its  average  results,  Richard  II.  was  a  man  of 
considerable  talents.  He  possessed,  along  with  much  dis- 
simulation, a  decisive  promptitude  in  seizing  the  critical 
moment  for  action.  Of  this  quality,  besides  his  celebrated 
behavior  towards  the  insurgents,  he  gave  striking  evidence 
in  several  circumstances  which  we  shall  have  shortly  to  no- 
tice. But  his  ordinary  conduct  belied  the  abilities  which  on 
these  rare  occasions  shone  forth,  and  rendered  them  ineffectual 
for  his  security.  Extreme  pride  and  violence,  with  an  inor- 
dinate partiality  for  the  most  worthless  favorites,  were  his 
predominant  characteristics.  In  the  latter  quality,  and  in 
the  events  of  his  reign,  he  forms  a  pretty  exact  parallel  to 
Edward  II.  Scrope,  lord  chancellor,  who  had  been  ap- 
pointed in  parliament,  and  was  understood  to  be  irremovable 
without  its  concurrence,  lost  the  great  seal  for  refusing  to  set 
it  to  some  prodigal  grants.  Upon  a  slight  quarrel  with  arch- 
bishop Courtney  the  king  ordere.d  his  temporalities  to  be 
seized,  the  execution  of  which,  Michael  de  la  Pole,  liis  new 
chancellor,  and  a  favorite  of  his  own,  could  hardly  prevent. 
This  was  accompanied  with  indecent  and  outrageous  expres* 
sions  of  anger,  unworthy  of  his  station  and  of  those  whom 
he  insulted.' 

1  The  eonuBOOfl  granted  %  sabddT,  7  R.  laid  to  liaTV  compelled  men  to  swear  that 

IL,  to  rapport  Lancaster's  war  in  CastilA.  they  would  obey  king  Richard  and  the 

K.  P.  p.  384.     Whether  the  populace  commonB,  and  that  they  would  aooept 

changed  their  opinion  of  him  I  know  no  king  named  John.    Waleingham,  p 

not.    Be  WM  ttUl  dlslUced  by  them  two  248. 

yean  before.    The ineorgenta  of  1882  are  •  Walaing.  p.  2D0,  816, 817. 
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Though  no  king  could  he  less  respectable  iban  lEUchard, 
yet  the  constitution  invested  a  sovereign  with  snch 
monTpoTO    tunple  prerogative,  tliat  it  was  far  less  easy  to 
«»J^  resist  his  personal  exercise  of  power  than  the  un- 

^""^  settled  councils  of  a  minority.     In  the  parliament 

6  R  n.,  sess.  2,  the  commons  pray  certain  lords,  whom  they 
name,  to  be  assigned  as  their  advisers.  This  had  been  per- 
mitted in  the  two  last  sessions  without  exception.^  But  the 
king,  in  granting  their  request,  reserved  his  right  of  naming 
any  others.*  Though  the  commons  did  not  relax  in  their 
importunities  for  the  redress  of  general  grievances,  they  did 
not  venture  to  intermeddle  as  before  with  the  conduct  of  ad* 
ministration.  They  did  not  even  object  to  the  grant  of  the 
marquinate  of  Dublin,  with  almost  a  princely  dominion  over 
Ireland ;  which  enormous  donation  was  confirmed  by  act  of 
parliatnent  to  Yere,  a  favorite  of  the  king.*  A  petition  that 
the  officers  of  state  should  annually  visit  and  inquire  into  his 
household  was  answered  tliat  the  king  would  do  what  he 
pleased.^  Yet  this  was  little  in  comparison  of  their  former 
proceedings. 

There  is  nothing,  however,  more  deceitful  to  a  monarch, 
Proceedings  Unsupported  by  an  armed  force,  and  destitute  of 
menn^e  wary  advisers,  than  this  submission  of  his  people. 
teDth  of  A  single  effort  was  enough  to  overturn  his  govern- 
Richard.  ment.  Parliament  met  in  the '  tenth  year  of  his 
reign,  steadily  determined  to  reform  the  administration,  and 
especially  to  punish  its  chief  leader,  Michael  de  la  Pole,  earl 
of  Suffolk  and  lord  chancellor.  According  to  the  remarisable 
narration  of  a  contemporary  historian,'  too  circumstantial  to 
be  rejected,  but  rendered  somewhat  doubtful  by  the  silence 
of  all  other  writers  and  of  the  parliamentary 'i-oll,  the  king 
was  loitering  at  his  palace  at  Eltham  when  he  received  a  mes- 
sage from  the  two  houses,  requesting  the  dismissal  of  Suffolk, 
since  they  had  matter  to  allege  against  him  that  they  could  not 
move  while  he  kept  the  office  of  chancellor.  Richard,  with  his 
usual  intemperance,  answered  that  he  would  not  for  their  wr 

I  Rol.  Plu-l.  6  R.  n.  p.  100;  6  R.  II.  that  ulna  lords  had  been  appointed  la 

M.  1.  p.  1S4.  the  laat  parliament,  tIs.  9  U.  II.,  to  in 

*  p.  146.  quire  Into  the  state  of  the  bottselioid,  and 

*  Rot.  Pari.  9  R.  11.  p.  20O.  rejbrm  whatever  wm  amiss.  But  notbing 

*  lb.  p.  218.     It  Is  howeTor  asseTt«d  of  this  appears  in  Uie  roll. 


in  the  articles  of  Impeachment  a^nst       ft  Knyghton,  in  Twysden  z.  Script,  od 
Sofblk,  and  admitted  by  his  defenca,    2680. 
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quest  remove  the  meanest  scullion  from  his  kitchen.  They 
returned  a  positive  refusal  to  proceed  on  any  public  busines9 
until  the  king  should  appear  personally  in  parliament  and 
displace  the  chancellor.  The  king  required  &rty  knights  to 
be  deputed  from  the  rest  to  inform  him  clearly  of  their  wish- 
es. But  ih^  commons  declined  a  proposal  in  which  they 
feared,  or  ajQTected  to  fear,  some  treachery.  At  length  the 
duke  of  Gloucester  and  Arundel  bishop  of  Ely  were  com- 
missioned to  speak  the  sense  of  parliament;  and  they  de- 
livered it,  if  we  may  still  believe  what  we  read,  in  very  extra- 
ordinary language,  asserting  that  there  was  an  ancient  statute^ 
according  to  which,  if  the  king  absented  himself  from  parlia- 
ment widiont  just  cause  during  forty  days,  which  he  had  now 
exceeded,  every  man  might  return  without  permission  to  his 
own  country ;  and,  moreover,  there  was  another  statute,  and 
(as  they  might  more  truly  say)  a  precedent  of  no  remote 
date,  that  if  a  king,  by  bad  counsel,  or  his  own  folly  and  ob- 
stinacy, alienated  himself  from  his  people,  and  would  not  gov- 
ern according  to  the  laws  of  the  land  and  the  advice  of  the 
peers,  but  madly  and  wantonly  followed  his  own  single  will,  it 
should  be  lawful  for  them,  with  the  common  assent  of  the 
people,  to  expel  him  from  his  throne,  and  elevate  to  it  some 
near  kinsman  of  the  royal  blood.  By  this  discourse  the  king 
was  induced  to  meet  his  parliament,  where  Suffolk  was  re- 
moved from  his  office,  and  the  impeachment  against  him 
commenced.^ 

The  charges  against  this  minister,  without  being  wholly 
frivolous,  were  not  so  weighty  as  the  clamor  of  the  in^p^^^j,. 
eommons  might  have  led  us  to  expect     Besides  ment  of 
forfeiting  all  his  grants  from  the  crown,  he  was  ^"***^- 
committed  to  prison,  there  to  remain  till  he  should  have  paid 
such  fine  as  the  king  might  impose ;  a  sentence  that  would 

^  Upon  foil  eonrideration.  I  am  much  to  hxn  reqiiired ;  and  also  that  Saffolk, 

iaelioed  to  gire  cmdlt  to  this  passage  of  who  openoa  the  senlon  as  ehaneellor,  Is 

Knyghton,  as  to  the  main  ftets;   and  styled  '*  darrein  chancellor "  inthearti- 

pertiaps  cTea  the  speech  of  Oloueester  eles  of  impeachment  against  him ;    so 

sad  the  bbhop  of  Ely  is  more  likely  to  that  he  must  have  been  removed  lo  the 

have  been  made  public  by  them  than  In-  interral.  which  tallies  with  Knyghton's 

TMited  by  BO  jejune  an  hiiitorian.    Wal-  story.    Besides,  It  is  plain,  from  the  fit- 

dngham  indeed  says   nothing   of    the  mous  questions  subsequently  put  by  the 

nmtter;  bat  he  is  so  unequally  informed  king  to  his  Judges  at  Nottingham,  that 

and  so  frequently  defective,  that  we  can  both    the    tight  of  retiring  without  a 

draw  no  strong  iniferencefrom  his  silence,  regular  dissolution,  and  the  precedent  of 

What  most  wdghs  with  me  is  that  par-  Edward  II..  had  been  discussed  in  parlia- 

Uunent  met  on  Oct.  1,  1887,  and  was  ment.  which  does  not  appear  anywhen 

not  dissolTed   till  Nor.  28 ;    a    longer  else  tnan  in  Knyghton. 
Hriod  than  the  buslneas  donelu  it  seems 
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have  been  outrageouslj  severe  in  manj  cases,  though  litde 
more  than  nugatory  in  the  present.^ 

This  was  the  second  precedent  of  that  grand  constitutional 
OommtakMi  resource,  parliamentary  impeachment :  and  more  re- 
oT  wtm.  markable  from  the  eminence  of  the  person  attacked 
than  that  of  lord  Latimer  in  the  fiftieth  year  of  Edward  UL' 
The  commons  were  content  to  waive  the  prosecution  of  any 
other  ministers ;  but  they  rather  chose  a  scheme  of  reforming 
the  administration,  which  should  avert  both  the  necessity  of 
punishment  and  the  malversations  that  provoked  it.  They  pe- 
titioned the  king  to  ordain  in  parliament  certain  chief  officers 
of  his  household  and  other  lords  of  his  council,  with  power 
to  reform  those  abuses,  by  which  his  crown  was  so  much 
blemished  that  the  laws  were  not  kept  and  his  revenues  were 
dilapidated,  confirming  by  a  statute  a  commission  for  a  year, 
and  forbidding,  under  heavy  penalties,  any  one  from  oppos- 
ing, in  private  or  openly,  what  they  should  advise.*  With- 
this  the  king  complied,  and  a  commission  founded  upon  the 
prayer  of  parliament  was  established  by  statute.  It  compre- 
hended fourteen  persons  of  the  highest  eminence  for  rank 
and  general  estimation;  princes  of  the  blood  and  ancient 
servants  of  the  crown,  by  whom  its  prerogatives  were  not 
likely  to  be  unnecessarily  impaired.  In  fact  the  principle  of 
this  commission,  without  looking  back  at  the  precedents  in  the 
reign  of  John,  Henry  III.,  and  Edward  II.,  which  yet  were 
not  without  their  weight  as  constitutional  analogies,  was  mere- 
ly that  which  the  commons  had  repeatedly  maintained  during 
the  minority  of  the  present  king,  and  which  had  produced 
the  former  commissions  of  reform  in  the  third  and  fifth  years 
of  his  reign.  These  were  upon  the  whole  nearly  the  same 
in  their  operation.  It  must  be  owned  there  was  a  more  ex- 
tensive sway  virtually  given  to  the  lords  now  appointed,  by 
the  penalties  imposed  on  any  who  should  endeavor  to  obstruct 
what  they  might  advise ;  the  design  as  well  as  tendency  of 
which  was  no  doubt  to  throw  the  whole  administration  into 
their  hands  during  the  period  of  tiiis  commission. 

Those  who  have  written  our  history  with  more  or  less  of 

1  Rot.  Fui.  ?ol.  ili.  p.  819.  ClMii«nt  In  fiie  fehioD.    Thto  enuidt 

*  Articles  had  bMn  exhibited  by  tlw  hftd  been  vsoeuSinglj  popular,  b«t  ill  tt 

fllian«el1or  bcffbrr  the  peers,  Id  the  letenth  inooeee  bed  ttw  nsou  eflbct.    The  com' 

of  the  king,  agalnat  Spencer,  bi«hop  of  mone  were  not  parties  In  this  prooeedinr 

Norwich,   who   had  led  a  considerable  Bot.  Purl.  p.  lo8. 

arniT  In  a  disastrons  expedition  against  *  Rot.  nrl.  p.  291. 

the  FlamingB,  adhevente  to  the  antipope 
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a  Tory  bias  exclaim  against  this  parliamentarj  oommission 
as  an  unwarrantable  violation  of  the  king's  sovereignty,  and 
even  impartial  men  are  struck  at  first  sight  by  a  measure 
that  seems  to  overset  the  natural  balance  of  our  constitution. 
But  it  would  be  unfair  to  blame  either  those  concerned  in  this 
commission,  some  of  whose  names  at  least  have  been  handed 
down  with  unquestioned  respect,  or  those  high-spirited  repre- 
sentatives of  the  people  whose  patriot  firmness  has  been  hith- 
erto commanding  aU  our  sympathy  and  gratitude,  unless  we 
coold  distinctly  pronounce  by  what  gentler  means  they  could 
restrain  the  excesses  of  government.  Thirteen  parliaments 
had  already  met  since  the  accession  of  Richard ;  in  all  the 
same  remonstrances  had  been  repeated,  and  the  same  prom- 
ises renewed.  Subsidies,  Aiore  frequent  than  in  any  former 
reign,  had  been  gi-anted  for  the  supposed  exigencies  of  the 
war;  but  this  was  no  longer  illuminated  by  those  dazzling 
victories  which  give  to  fortune  the  mien  of  wisdom ;  the 
coasts  of  England  were  perpetually  ravaged,  and  her  trade 
destroyed ;  while  the  administration  incurred  the  suspicion  of 
diverting  to  private  uses  that  treasure  which  they  so  feebly 
and  unsuccessfully  applied  to  the  public  service.  No  voice 
of  his  people,  until  it  spoke  in  thunder,  would  stop  an  intoxi- 
cated boy  in  the  wasteful  career  of  dissipation.  He  loved 
festivals  and  pageants,  the  prevailing  folly  of  his  time,  with 
unusual  frivolity  ;  and  his  ordinary  living  is  represented  as 
beyond  comparison  more  showy  and  sumptuous  than  even 
that  of  his  magnificent  and  chivalrous  predecessor.  Acts  of 
parliament  were  no  adequate  barriers  to  his  misgovemment 
''Of  what  avail  are  statutes,"  says  Walsingham,  "since  the 
king  with  his  privy  council  is  wont  to  abolish  what  parlia- 
ment has  just  enacted  ?  "  ^  The  constant  prayer  of  the  com- 
mons in  every  session,  that  former  statutes  might  be  kept  in 
force,  is  no  slight  presumption  that  they  were  not  secure  of 
being  regarded.  It  may  be  true  that  Edward  III.'s  govern- 
ment had  been  full  as  arbitrary,  though  not  so  unwise,  as  his 
grandson's ;  but  this  is  the  strongest  argument  that  nothing 
less  than  an  extraordinary  remedy  could  preserve  the  still 
unstable  liberties  of  England. 

The  best  plea  that  could  be  made  for  Richard  was  his  inex- 
perience, and  the  misguided  suggestions  of  favorites.  This, 
however,  made  it  more  necessary  to  remove  those  fidse  ad- 

>  Rot.  P«ri.  p.  281. 
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visers,  aud  to  supply  that  inexperience.  Unquestionably  the 
choice  of  ministers  is  reposed  in  the  sovereign  ;  a  trust,  like 
every  other  attribute  of  legitimate  power,  for  the  public  good; 
not,  what  no  legitimate  power  can  ever  be,  the  instrument 
of  selfishness  or  caprice.  There  is  something  more  sacred 
than  the  prerogative,  or  even  than  the  constitution ;  the  pub- 
lic weal,  for  which  all  powers  are  granted,  and  to  which 
they  must  all  be  referred.  For  this  public  weal  it  is  con- 
fessed to  be  sometimes  necessary  to  shake  the  possessor  of  the 
throne  out  of  his  seat ;  could  it  never  be  permitted  to  suspend, 
though  but  indirectly  and  for  a  time,  the  positive  exercise  of 
misapplied  prerogatives  ?  He  has  learned  in  a  very  difier- 
ent  school  from  myself,  who  denies  to  parliament  at  the  pres- 
ent day  a  preventive  as  well  as  vindictive  control  over  the 
administration  of  affairs  ;  a  right  of  resisting,  by  those  means 
which  lie  within  its  sphere,  the  appointment  of  unfit  minis- 
ters. These  means  are  now  indirect ;  they  need  not  to  be 
the  less  eficctual,  and  they  are  certainly  more  salutary  on 
that  account.  But  we  must  not  make  our  notions  of  the  con- 
stitution in  its  pei*fect  symmetry  of  manhood  the  measure  of 
its  infantine  proportions,  nor  expect  from  a  parliament  just 
struggling  into  life,  and  "•  pawing  to  get  free  its  hinder  parts," 
the  regularity  of  definite  and  hiU>itual  power. 

It  is  assumed  rather  too  lightly  by  some  of  those  historians 
to  whom  I  have  alluded  that  these  commissioners,  though  but 
appointed  for  a  twelvemonth,  designed  to  retain  longer,  or 
would  not  in  fact  have  surrendered,  their  authority.  There 
is  certainly  a  danger  in  these  delegations  of  preeminent  trust ; 
but  I  think  it  more  formidable  in  a  republican  form  than  un- 
der such  a  government  as  our  own.  The  spirit  of  the  peo- 
ple, the  letter  of  the  law,  were  both  so  decidedly  monarchi- 
cal, that  no  glaring  attempt  of  the  commissioners  to  keep  the 
helm  continually  in  their  hands,  though  it  had  been  in  the 
king's  name,  would  have  had  a  fair  probability  of  success. 
And  an  oligarchy  of  fourteen  persons^  different  in  rank  and 
profession,  even  if  we  should  impute  criminal  designs  to 
all  of  them,  was  ill  calculated  for  permanent  union.  Indeed 
the  facility  with  which  Richard  reassumed  his  full  powers 
two  years  afterwards,  when  misconduct  had  rendered  his  cir- 
cumstances fju"  more  unfavorable,  gives  the  corroboration  of 
experience  to  this  reasoning.  By  yielding  to  the  will  of  his 
parliament  and  to  a  temporary  suspension  of  prerogative,  this 
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unfortunate  prince  might  probably  have  reigned  long  and 
peacefiilly ;  the  contrary  course  of  acting  led  eventually  to 
his  deposition  and  miserable  death. 

Before  the  dissolution  of  parliament  Richard  made  a  verbal 
protestation  that  nothing  done  therein  should  be  in  prejudice 
of  his  rights ;  a  reservation  not  unusual  when  any  remarka- 
ble concession  was  made,  but  which  could  not  de- 
cently be  interpreted,  whatever  he  might  mean,  as  theludm  to 
a  dissent  from   the  statute  just  passed.      Some  wcharf't 
months  had  intervened  when  the  king,  who  had 
already  released  Suffolk  from  prison  and  restored  him  to  hia 
favor,  procured  from  the  judges,  whom  he  had  summoned  to 
Nottingham,  a  most  convenient  set  of  answers  to  questions 
concerning  the  late  proceedings  in  parliament.     Tresilian  and 
Belknap,  chief  justices  of  the  King's  Bench   and  Common 
Pleas,  with  several  other  judges,  gave  it  under  their  seals  that 
the  late  statute  and  commission  were  derogatory  to  the  prerog- 
ative ;  that  all  who  procured  it  to  be  passed,  or  persuaded  or 
compelled  the  king  to  consent  to  it,  were  guilty  of  treason ; 
that  the  king's  business  must  be  proceeded  upon  before  any 
other  in  parliament ;  that  he  may  put  an  end  to  the  session 
at  his  pleasure ;  that  his  ministers  cannot  be  impeached  with- 
out his  consent ;  tliat  any  members  of  parliament  contravening 
the  three  last  articles  incur  the  penalties  of  treason,  and  espe- 
cially  he  who  moved  for  the  sentence  of  deposition  against 
Edward  II.  to  be  read ;  and  that  the  judgment  against  the 
earl  of  Suffolk  might  be  revoked  as  altogether  erroneous. 

These  answers,  perhaps  extorted  by  menaces,  as  all  the 

judges,  except  Tresilian,  protested  before  the  next  sutwequent 

parliament,  were  for  tlie  most  part  servile  and  un-  "▼Glutton. 

constitutional.     The   indignation   which    they   excited,   and 

the  measures  successfully  taken  to  withstand  the  king's  designs, 

belong  to  general  history ;  but  I  shall  pass  slightly  over  Uiat 

season  of  turbulence,  which  afforded  no  legitimate  precedent 

to  our  constitutional  annals.     Of  the  five  lords  appellants,  as 

they  were  called,  Gloucester,  Derby,  Nottingham,  Warwick, 

and  Arundel,  the  three  former,  at  least,  have  little  claim  to  our 

esteem ;  but  in  every  age  it  is  the  sophism  of  malignant  and 

peevish  men  to  traduce  the  cause  of  freedom  itself,  on  ao- 

(Xfont  of  the  interested  motives  by  which  its  ostensible  advo* 

cates  liave  frequently  been  actuated.     The  parliament,  who 

the  country  thoroughly  with  them,  acted  no  doubt  hon* 
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estlj,  but  with  an  inatteDtion  to  the  rules  of  law,  culpable  in* 
deed,  yet  from  which  the  most  civilized  of  their  successora^ 
in  the  heat  of  passion  and  triumph,  have  scarcelj  been  ex- 
empt. Whether  all  with  whom  they  dealt  severely,  some 
of  them  apparently  of  good  previous  reputation,  merited  such 
punishment,  is  more  than,  upon  uncertain  evidence,  a  modem 
writer  can  profess  to  decide.* 

Notwithstanding  the  death  or  exile  of  all  Richard's  favor- 
ites, and  the  oath  taken  not  only  by  parliament,  but  bj  every 
class  of  the  people,  to  stand  by  the  lords  appellants,  we  find 
him,  afler  about  a  year,  suddenly  annihilating  their  preten- 
sions, and  snatching  the  reins  again  vrithout  obstruction. 
The  secret  cause  of  this  event  is  among  the  many  obscurities 
that  attend  the  history  of  his  reign.  It  was  conducted  with 
a  spirit  and  activity  which  broke  out  two  or  three  times  in 
the  course  of  his  imprudent  life ;  but  we  may  conjecture 
that  he  had  the  advantage  of  disunion  among  his  enemies. 
For  some  years  afler  this  the  king's  administration  was  pru- 
dent. The  great  seal,  which  he  took  away  from  archbishop 
Arundel,  he  gave  to  Wykeham  bishop  of  Winchester,  another 
member  of  the  reforming  commission,  but  a  man  of  great  mod- 
eration and  political  experience.  Some  time  afler  he  restored 
the  seal  to  Arundel,  and  reinstated  the  duke  of  Gloucester  in 
the  council.  The  duke  of  Lancaster,  who  had  been  absent 
during  the  transactions  of  the  tenth  and  eleventh  years  of 
the  king,  in  prosecution  of  his  Castilian  war,  foimed  a  link 
between  the  parties,  and  seems  to  have  maintained  some 
share  of  public  favor. 

There  was  now  a  more  apparent  harmony  between  the 

court  and  the  parliament.  It  seems  to  have  been 
Skmony  tacitly  agreed  that  they  should  not  interfere  w^ilh 
between  the  the  kin^s  household  expenses ;  and  they  gratified 
"nKniint     ^^^  ^  A  point  where  his  honor  had  been  moat 

wounded,  declaring  his  prerogative  to  be  as  hig^h 
and  unimpaired  as  that  of  his  predecessors,  and  repealing  the 
pretended  statute  by  virtue  of  which  Edward  II.  was  said  to 
have  been  deposed.^    They  were  provident  enough,  however 
to  grant  conditional  subsidies,  to  be  levied  only  in  case  of  m 

1  The   JadgmeDt    egidiut   Simon   de  IV.;  a  fldr  pTeeninption  of  its  liOiutios. 

Bnrlev,  one  of  thoee  who  were  ezeeuted  Hot.  P»rl.  toI.  iii.  p.  464. 
on  tbie  ocoaelon,  upon  impeechmenfc  of        <  Rot  Pari.  14  R.  II.  p.  279,  U  E.  II 

the  oommona,  wae  zeTerted  under  Henry  p.  286 
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rojal  expedition  against  the  enemy;  and  several  were  ae- 
oordinglj  remitted  by  proclamation,  this  condition  not  being 
fulfilled.  Richard  never  ventured  to  recall  his  favorites, 
though  he  testified  his  unabated  affection  for  Vere  by  a  pom- 
pous fiineraL  Few  complaints,  unequivocally  affecting  the 
ministry,  were  presented  by  the  commons.  In  one  parlia- 
ment Uie  chancellor,  treasurer,  and  counsel  resigned  their 
offices,  submitting  themselves  to  its  judgment  in  case  any 
matter  of  accusation  should  be  alleged  against  them.  The 
commons,  after  a  day's  deliberation,  probably  to  make  their 
approbation  appear  more  solemn,  declared  in  full  parliament 
that  nothing  amiss  had  been  found  in  the  conduct  of  these 
ministers,  and  that  they  held  them  to  have  faithfully  dis- 
diaiged  their  duties.  The  king  reinstated  them  accordingly, 
with  a  protestation  that  this  should  not  be  made  a  precedent, 
and  that  it  was  his  right  to  change  his  servants  at  pleasure.^ 
Bat  this  summer  season  was  not  to  last  forever.  Richard 
had  but  dissembled  with  those  concerned  in  the 
transacdons  of  1388,  none  of  whom  he  could  ever  amongMm* 
forgive.  These  lords  in  lapse  of  time  were  di-  >e~**n« 
vided  among  each  other.  The  earls  of  Derby  and  "***"* 
Nottingham  were  brought  into  the  king's  interest.  The  earl 
of  Arundel  came  to  an  open  breach  with  the  duke  of  Lan- 
caster, whose  pardon  he  was  compelled  to  ask  for  an  un- 
founded accusation  in  parh'ament'  Gloucester's  ungovemed 
ambition,  elated  by  popularity,  could  not  brook  the  ascendency 
of  his  brother  Lancaster,  who  was  much  less  odious  to  the 
king.  He  had  constantly  urged  and  defended  the  concession 
of  Guienne  to  this  prince  to  be  held  for  life,  reserving  only 
his  Uege  homage  to  Richard  as  king  of  France ; '  a  gi*ant  as 
unpopular  among  the  natives  of  that  country  as  it  was  derog-^ 
atory  to  the  crown  ;  but  Lancaster  was  not  much  indebted  to 
his  brother  for  assistance  which  was  only  given  in  order  to 
£minish  his  influence  in  England.  The  truce  with  France, 
and  the  king's  French  marriage,  which  Lancaster  supported, 
were  passionately  opposed  by  Gloucester.  And  the  latter 
had  given  keener  provocation  by  speaking  contemptuously 
of  that  misalliance  with  £[atherine  Swineford  which  contam- 
inated the  blood  of  Plantagenet.  To  the  parliament  sum- 
moned in  the  20th  of  Richard,  one  object  of  which  was  to 

1  Bot  Ftol.  IB  R.  n.  p.  268.  •  17  R.  n.  p.  818 

>  Bymar,  t.  tA.  p.  688, 660. 
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legitimate  the  duke  of  Lancaster's  antenuptial  children  by 
this  ladj,  neither  Gloucester  nor  Arundel  would  repair. 
There  passed  in  this  assembly  something  remarkable,  as  it 
exhibits  not  only  the  arbitrary  temper  of  Uie  king,  a  point  by 
no  means  doubtful,  but  the  ineihciency  of  the  commons  to 
resist  it  without  support  from  political  confederacies  of  the 
mobility.     The  circumstances  are  thus  related  in  the  record. 

During  the  session  the  king  sent  for  the  lords  into  parlia- 
Bieiiard'i  ^lent  one  aflemoon,  and  told  them  how  he  had 
proeecutioa  heard  of  Certain  articles  of  complaint  made  by  the 
of  u&zey.  commons  in  conference  with  them  a  few  days  be- 
fore, some  of  which  appeared  to  the  king  against  his  royalty, 
estate,  and  liberty,  and  commanded  the  chancellor  to  inform 
him  fuUy  as  to  this.  The  chancellor  accordingly  related  the 
whole  matter,  which  consisted  oF  four  alleged  grievancea; 
namely,  that  sheriffs  and  escheators,  notwithstanding  a  stat- 
ute, are  continued  in  their  offices  beyond  a  year ;  ^  that  the 
Scottish  marches  were  not  well  kept ;  that  the  statute  against 
wearing  great  men's  liveries  was  disregarded ;  and,  lastly, 
that  the  excessive'  charges  of  the  king's  household  ought  to 
be  diminished,  arising  from  the  multitude  of  bishops  and  of 
ladies  who  are  there  maintained  at  his  cost 

Upon  this  information  the  king  declared  to  the  lords  that 
through  God's  gifl  he  is  by  lineal  right  of  inheritance  king  of 
England,  and  will  have  the  royalty  and  freedom  of  his  crown, 
from  which  some  of  these  articles  derogate.  The  first  peti- 
tion, that  sheriffs  should  never  remain  in  office  beyond  a  year, 
he  rejected ;  but,  passing  lightly  over  the  rest,  took  most  of* 
fence  that  the  commons,  who  are  his  lieges,  should  take  on 
themselves  to  make  any  ordinance  respecting  his  royal  per- 
son or  household,  or  those  whom  he  might  please  to  have 
about  him.  He  enjoined  therefore  the  lords  to  declare  plainly 
to  the  conmions  his  pleasure  in  this  matter ;  and  especially 
directed  the  duke  of  Lancaster  to  make  the  speaker  give  up 
the  name  of  the  person  who  presented  a  bill  for  this  last  ar- 
ticle in  the  lower  house. 

1  Hume  hM  repnoented  this  as  if  tha  Is  unfortunate  that  Hume  relied  so  nmeh. 

eommoDS  had  petitioned  ft>r  the  eontinu*  The  passage  from   Walslngham  in  th« 

ance   of   shenSi   heyond  a  year,  and  same  note  Is  also  whoUj  perrerted ;  ac 

Sounds  upon  this  mistake  part  of  his  the  reader  will  disoorer  without  tudoMr 

fence  of  Kichard  II.    (Note  to  toI.  ii.  obaervation.      An    historian    mu^t   be 

P  270,  4to.  edit.)    For  this  he  refers  to  strangely  warped  who  quotes  a  passan 

Cotton^s  Abridgment ;  whether  rightly  or  explicitly  complaining  of  illegal  acts  in 

ftot  I  cannot  say,  being  little  acquainted  order  to  infer  that  tlraee  Tecy  acta  wars 

with  that  inaccurate  book,  upon  which  it  legal. 
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The  commons  were  in  no  state  to  resist  this  unexpected 
promptitude  of  action  in  the  king.  They  surrendered  the 
obnoxious  bill,  with  its  proposer,  one  Thomas  Haxey,  and 
with  great  humility  made  excuse  that  thej  never  designed  to 
give  offence  to  his  majesty,  nor  to  interfere  with  his  house- 
hold or  attendants,  knowing  well  that  such  things  do  not  bo* 
long  to  them,  but  to  the  king  alone ;  but  merely  to  draw  hin 
attention,  that  he  might  act  therein  as  should  please  him  best. 
The  king  forgave  these  pitiful  suppliants;  but  Haxey  was 
adjudged  in  parliament  to  suffer  death  as  a  traitor.  As,  how- 
ever, he  was  a  clerk,*  the  archbishop  of  Canterbury,  at  the 
head  of  the  prelates,  obtained  of  the  king  that  his  life  might 
be  spared,  and  that  they  might  have  the  custody  of  his  per- 
son ;  protesting  that  this  was  not  claimed  by  way  of  right,  but 
merely  of  the  king's  grace.^ 

This  was  an  open  defiance  of  parliament,  and  a  declara- 
tion of  arbitrary  power.     For  it  would  be  impossible  to  con- 
tend that,  after  the  repeated  instances  of  control  over  public 
expenditure  by  the  commons  since  the  50th  of  Edward  III., 
this  principle  was  novel  and  unauthorized  by  the  constitution, 
or  that  the  right  of  free  speech  demanded  by  them  in  every 
parliament  was  not  a  real  and  indisputable  privilege.     The 
king,  however,  was  completely  successful,  and,  having  proved 
the  feebleness  of  the  commons,  fell  next  upon  those  ^^^it„-- 
he  more  dreaded.     By  a  skilful  piece  of  treachery  mewans  of 
he  seized  the  duke  of  Gloucester,  and  spread  con-  ^*  *^^* 
Btemation  among  all   his   party.     A  parliament  was  sum- 
moned, in  which  the  only  struggle  was  to  outdo  the  king's 
wishes,  and    thus    to  efface   their  former   transgressions.' 
Gloucester,  who  had  been  murdered  at  Calais,  was  attainted 

<  The  dinreh  would  porliaps  haToin-  pariement.    p.  480.    Then  eao  bo   no 

tetfered  in  behalf  of  Baxey  if  he  had  doubt  with  any  man  who  looks  atten- 

only  received  the  tonauxe.    But  it  seemi  tively  at  the  paaagen  ralatiye  to  Ilazey, 

Chat  he  waa  actiuJIv  in  orders ;  for  the  that  he  was  a  member  of  parliament ; 

leeord  calls  him  Sir  Thomas  Hazey,  a  thoosh  this  was  questioned  a  few  yeara 

title  at  that  Hme  regularly  given  to  the  ago  by  the  committee  of  the  house  of 

paxaon  of  a  parish.    If  this  be  so,  it  is  a  commonSf  who  made  a  report  on  the  right 

remarkable  authority  for  the  clergy *s  ca-  of  the  clergy  to  be  elected ;  a  right  whieh, 

paclty  of  sitting  in  parliament.  I  am  inclined  to  believe,  did  exist  down 

s  Bot.  Pari.  20  R.  II.    p.  889.      In  to  the  Reformation,  as  the  grounds  al- 

Itatry  TV.^s  first   parliament  the  com-  leged  for  Nowell^s  expulsion  in  the  first, 

mons  petitioned  for  Hazey's  restoration,  of  Mary,  besides  this  instance  of  Uaxey, 

and  truly  say  that  his  sentence  was  en  conspire  to  prove,  though  it  has  slnoo 

aneantiwement  des  eustumes  de  la  com-  been  lost  by  disuse.                     ' 

mane.  p.  484.     EQs  Judgment  was  re-  *  This  assembly,  if  we  may  trust  the 

vwrted  by  both  houses,  as  having  passed  anonymous  author  of  the  Life  of  Richard 

de  volont6du  roy  Richard  en  centre  droit  II.,    published    by    Hearne,   was   sur 

ei  la  eouae  quel  avolt  este  devant  en  ronnded  by  the  king's  troope.    p.  188 
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after  his  death  ;  Arundel  was  beheaded,  his  brother  the  arch- 
bishop of  Canterbury  deposed  and  banished,  Warwick  and 
Cobtiam  sent  beyond  sea.  The  commissiiMi  of  the  lenth,  tha 
proceedings  in  parliament  of  the  eleventh  year  of  the  kin^ 
were  annulled.  The  answers  of  the  judges  to  tlie  questions 
put  at  Nottingham,  which  had  been  punished  with  death  and 
exile,  were  pronounced  by  parliament  to  be  just  and  legaL 
It  was  declared  high-treason  to  procure  the  repeal  of  any 
judgment  against  persons  therein  impeached.  Their  issue 
male  were  disabled  from  ever  sitting  in  parliament  or  liold- 
ing  place  in  coundL  These  violent  ordinances,  as  if  the 
precedent  tliey  were  then  overturning  had  not  shielded  itself 
with  the  same  sanction,  were  sworn  to  by  parliament  upon 
the  cross  of  Canterbury,  and  confirmed  by  a  national  Mth, 
with  the  penalty  of  excommunication  denounced  against  its 
infringers.  Of  those  recorded  to  have  bound  themselves  by 
this  adjuratioQ  to  Ricliard,  far  the  greater  part  had  touched 
the  same  relics  for  Gloucester  and  Arundel  ten  years  before, 
and  two  years  afterwards  swore  allegiance  to  Henry  of  Lan- 
caster.^ 

In  the  fervor  of  prosecution  this  parliament  could  hardly 
go  beyond  that  whose  acts  they  were  annulling ;  and  each  is 
f^ike  unworthy  to  be  remembered  in  the  way  of  precedent. 
But  the  leaders  of  the  former,  though  vindictive  and  turbo- 
lent,  had  a  concern  for  the  public  interest ;  and,  afler  pun- 
ishing their  enemies,  lefV  the  govemmeat  upon  its  right 
fbuui^tion.  In  this  all  regard  for  liberty  was  extinct ;  and 
the  commons  set  the  dangerous  precedent  of  granting  the 
king  a  subsidy  upon  wool  during  his  life.  Their  remarkable 
act  of  severity  was  accompanied  by  another,  less  unexampled, 
but,  as  it  proved,  of  more  ruinous  tendency.  The  petiiiona 
of  the  commons  not  having  been  answered  during  the  sea- 
sion,  which  ihey  were  always  anxious  to  conclude,  a  commis- 
sion was  grmited  for  twelve  peers  and  six  commoners  to  Ht 
after  the  dissolution,  and  "  eiLamine,  answer,  and  fully  deter- 
mine, as  well  idl  the  said  petitions,  and  the  matters  therein 
comprised,  as  all  other  matters  and  things  moved  in  the  king's 
presence,  and  all  things  incident  thereto  not  yet  determined, 
as  shall  seem  best  to  them."*  The  "other  matters"  men' 
tioneS  above  were,  I  suppose,  private  petitions  to  the  king*! 

■  Rot.  ttii.  n  B.  Q.  p.  HT.  )  n  B.  n.  p-w 
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council  in  parliament,  which  had  been  frequently  despatched 
after  a  dissolution.  For  in  the  statute  which  establishes  this 
commission,  21  R.  II.  c.  16,  no  powers  are  committed  but 
those  of  examinmg  petitions:  which,  if  it  does  not  confirm  the 
charge  afterwards  alleged  against  Richard,  of  fulsifjing  the 
parliament  roll,  must  at  least  be  considered  as  limiting  and 
explaining  the  terms  of  the  latter.  Such  a  trust  had  been 
committed  to  some  lords  of  the  council  eight  years  before,  in 
very  peaceftil  times  ;  and  it  was  even  requested  that  the  same 
might  be  done  in  future  parliaments.^  But  it  is  obvious 
what  a  latitude  this  gave  to  a  prevailing  faction.  These 
eighteen  commissioners,  or  some  of  them  (for  there  were  who 
disliked  the  turn  of  affairs),  usurped  the  full  rights  of  the 
l^lature,  which  undoubtedly  were  only  delegated  in  re- 
spect of  business  already  commenced."  They  imposed  a  per- 
petual oath  on  prelates  and  lords  for  all  time  to  come,  to  be 
taken  before  obtaining  livery  of  their  lands,  that  they  would 
maintain  the  statutes  and  ordinances  made  by  this  parliament, 
or  "  afterwards  by  the  lords  and  knights  having  power  com- 
mitted to  them  by  the  same."  They  declared  it  high  treason 
to  disobey  their  ordinances.  They  annulled  the  patents  of 
the  dukes  of  Hereford  and  Norfolk,  and  adjudged  Henry 
Bowet,  the  fonnei*'s  chaplain,  who  had  advised  him  to  petition 
for  his  inheritance,  to  the  penalties  of  treason.'  And  thus, 
having  obtained  a  revenue  for  life,  and  the  power  of  parliament 
hemg  notoriously  usurped  by  a  knot  of  his  creatures,  the  king 
was  little  likely  to  meet  his  people  again,  and  became  as  truly 
absolute  as  his  ambition  could  require. 

It  had  been  necessary  for  this  purpose  to  subjugate  the 
ancient  nobility.      For  the  English    constitution  gave  them 

1  18  a.  II.  p.  366.  pemielosiim    •zemplam.     Et  ut  super 

*  This  DToeeeding  was  mtds  oii«  of  the  fhctis  eomm  h^jM^od^  allquem  oolorem 

krtioks  of  charge  afpUnst  Richard  In  the  et  aactorltatem  rlderentur  habere,  rex 

Mlowtng  terms:   Item,  in   parlfamento  fecit  rotulok   parliamenti  pro  Toto  su* 

ultimo  eelebrato  apud   Salopiam,  Idem  matarl  et  deleri,  contra  effectum  ron- 

mproponens  opprimere  populum  suum  sensfonie  pnedlctSB.    Kol.  Pari.  1  H.  IV. 

proenraTltsubtiliteret  fecit  joncedi,qood  Tol.  iii.  p.  418.    Whether  the  Uut  accoaa- 

poleatafl parliamenti  de  consensu  omnium  tioUf  of  altering  the  parllamentarj  roIL 

statoom  regnl  sni  remaneret  apud  qnas-  be  true  or  not,  there  is  enough  left  in  it 

dam  oertas  pwsonaa   ad  terminandum,  to  prore  everything  I  have  asserted  in 

(Ussolato  parliamento,  eertas  petitionee  the  text.    From   tills  it  Is  snfllcleotly 

in  eodem  parliamento  porrectas  protuno  manifest  how  nnlUrly  (^rte  and  Hume 

minimi  ezpeditas.      Ciyus  concesslonis  have  drawn  a  parallel  between  this  self- 

•criore  penoDSB  sie  deputatse  prooeseernnt  deputed  legislattTS  commission  and  that 

ad  alia  generaliter  parliameotum  iUud  app<4nted  by  parliament  to  reform  the 

taogentb ;  et  hoe  de  Toluntate  regis  ;  in  administration  eleren  years  belbre. 

derogationem  statAs  parlUmentl,  et  in  •  <  Rot.  Pari.  p.  872,  886. 
ttsgnnm  incommodum  toUus  regnl  et 
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Quarrel  of  such  paramount  rights  that  it  was  impossible 
HweforT  ^  either  to  make  them  surrender  their  country's  free- 
and  Norfolk,  dom,  or  to  destroy  it  without  their  consent.  But 
several  of  the  chief  men  had  fallen  or  were  involved  with 
the  party  of  Gloucester.  Two  who,  having  once  belonged 
to  it,  had  lately  plunged  into  the  depths  of  infamy  to  ruin 
their  former  friends,  were  still  perfectly  obnoxious  to  the  king, 
who  never  forgave  their  original  sin.  These  two,  Henry  of 
Bolingbroke,  earl  of  Derby,  and  Mowbray,  earl  of  Notting- 
ham, now  dukes  of  Hereford  and  Norfolk,  the  most  powerful 
of  the  remaining  nobility,  were,  by  a  singular  conjuncture, 
thrown,  as  it  were,  at  the  king^s  feet.  Of  the  political  mysi- 
teries  which  this  reign  affords,  none  is  more  inexplicable  than 
the  quarrel  of  these  peers.  In  the  parliament  at  Shrewsbury, 
in  1398,  Hereford  was  called  upon  by  the  king  to  relate  what 
had  passed  between  the  duke  of  Norfolk  and  himself  in 
slander  of  his  majesty..  He  detailed  a  pretty  long  and  not 
improbable  conversation,  in  which  Norfolk  had  asserted  the 
king's  intention  of  destroying  them  both  for  their  old  oflfence 
in  impeaching  his  ministers.  Norfolk  had  only  to  deny  the 
charge  and  throw  his  gauntlet  at  the  accuser.  It  was  referred 
to  the  eighteen  commissioners  who  sat  afler  the  dissolution, 
and  a  trial  by  combat  was  awarded.  But  when  this,  after 
many  delays,  was  about  to  take  place  at  Coventry,  Richard 
interfered  and  settled  the  dispute  by  condemning  Hereford  to 
banishment  for  ten  years  and  Norfolk  for  life.  This  strange 
determination,  which  treated  both  as  guilty  where  only  od6 
could  be  so,  seems  to  admit  no  other  solution  than  the  king^fl 
desire  to  rid  himself  of  two  peers  whom  he  feared  and  hated 
at  a  blow.  But  it  ia  difficult  to  understand  by  what  means 
he  drew  the  crafty  Bolingbroke  into  his  snare.*  However 
this  might  have  been,  he  now  ihrew  away  all  appeai-ance  of 
moderate  government.  The  indignities  be  had  suffered  in 
the  eleventh  year  of  his  reign  were  still  at  his  heart,  a  desire 
to  revenge  which  seems  to  have  been  the  mainspring  of  his 
conduct.    Though  a  general  pardon  of  those  proceedings  had 

1  BflddM  the  eontomporaiy  historians,  bhment  of  his  aoeunr  was  whollj  an- 

wt  may  read  a  f^ll  narratiTo  of  these  Justlflable  by  any  motlTes  that  we  esa 

prooeedings  in  the  Rolls  of  Parliament,  discover.    It  is  strange  that  Carte  should 

▼ol.  iU.  p.  882.    It  appears  that  Mowbray  express  surprise  at  the  sentence  upon  the 

was  the  most  offending  party,  since,  in-  dulce  of  Norfolk,  while  he  seems  to  eon- 

dependently  of  Hereford's  accusation,  be  sider  that  upon  Hereford  as  T«ry  eqnita> 

Is  charged  with  openly  maintaining  the  ble.    But  he  4rlewed  the  whole  of  this 

appeals  made  in  the  false  parliament  of  reign,  and  of  those  that  enaaed,  with  the 

the  eleventh  of  the  king.    But  the  ban-  Jaundiced  eye  of  Jaeobltisa 
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been  granted,  not  onlj  at  the  time,  but  in  his  own  last  parlia- 
ment, he  made  use  of  them  as  a  pretence  io  extort  money 
from  seventeen  counties,  to  whom  he  imputed  a  share  in  the 
rebellion.  He  compelled  men  to  confess  under  their  seals 
that  thej  had  been  guilty  of  treason,  and  to  give  blank  cbli- 
gations,  which  his  officers  filled  up  with  large  sums.^  Upon 
the  death  of  the  duke  of  Lancaster,  who  had  passively  com- 
plied throughout  all  these  transactions,  Richard  refused  livery 
of  his  inheritance  to  Hereford,  whose  exile  implied  no  crime, 
and  who  had  letters-patent  enabling  him  to  make  his  attorney 
for  that  purpose  during  its  continuance.  In  short,  j^^oeMity 
his  government  for  nearly  two  years  was  altogether  for  deposing 
tyrannical ;  and,  upon  the  same  principles  that  **°'**^  "• 
cost  James  II.  his  throne,  it  was  unquestionably  far  more 
necessary, '  unless  our  fathers  would  have  abandoned  all 
thought  of  liberty,  to  expel  Richard  II.  Far  be  it  from  us 
to  extenuate  the  treachery  of  the  Percies  towards  this  un- 
happy prince,  or  the  cruel  circumstances  of  his  death,  or  in 
any  way  to  extol  either  his  successor  or  the  chief  men  of 
that  time,  most  of  whom  were  ambitious  and  faithless ;  but 
afler  such  long  experience  of  the  king's  arbitrary,  dissembling, 
and  revengeful  temper,  I  see  no  other  safe  course,  in  the  ac- 
tual state  of  the  constitution,  than  what  the  nation  concurred 
in  pursuing. 

The  reign  of  Richard  H.  is,  in  a  constitutional  light,  the 
most  interesting  part  of  our  earlier  history ;  and  it  has  been 
the  most  imperfectly  written.  Some  have  misrepresented 
the  truth  through  prejudice,  and  others  through  carelessness. 
It  is  only  to  be  understood,  and,  indeed,  there  are  great  diffi- 
culties in  the  way  of  understanding  it  at  all,  by  a  perusal  of 
the  rolls  of  parliament,  with  some  assistance  from  the  con- 
temporary historians,  Walsingham,  Enyghton,  the  anony- 
mous biographer  published  by  Heame,  and  Froissart  These, 
I  must  remark,  except  occasionally  the  last,  are  extremely 
hostile  to  Richard;  and  although  we  are  far  from  being 
bound  to  acquiesce  in  their  opinions,  it  is  at  least  unwarrant- 
able in  modem  writers  to  sprinkle  their  margins  with  refer- 
ences to  such  authority  in  support  of  positions  decidedly 
opposite.' 

• 

1  Rot.  Pari.  1  n.  r^.  jp.  420,  420 ;  •  It  la  lUr  to  obMrro  that  Frol8»rt'a 
WtdtiatfitMBi,  p.  868,  867 ;  Otterbam,  p.  toBtlmooy  makei  most  in  fltror  of  tho 
109 ;  Vlte  aio.  n.  p.  147.  king,  or  rath«r  against  liia  enemioa,  wliaia 
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Tbe  revolution  wbich  elevated  Henry  IV.  to  tbe  throne 
im-  was  certainlj  bo  far  accomplished  by  force,  that 
U*  (he  king  was  in  captivity,  and  those  who  might  still 

7  iv,>i  ndhere  to  him  in  no  condition  lo  support  his  au- 
""■  thoritj.  But  the  sincere  concurrence  whicli  most 
he  prelates  and  nobility,  with  the  macs  of  the  people,  gave 
banges  that  could  not  have  been  otherwise  effectwi  by  one 
mprovided  wilb  foreign  support  as  Henry,  proves  this 
>lution  to  have  been,  if  not  an  indispensable,  yet  n  n»- 
al  act,  and  should  prevent  our  considering  the  Lancastrian 
p  fm  usurpers  of  the  throne.  Kothing  indeed  looks  so 
^  like  usurpation  in  the  whole  transaction  as  Henry's 
arkable  challenge  of  the  crown,  insinuating,  though  not 
iring,  AS  Hume  has  justly  animadverted  upon  it,  a  fals> 
ridiculous  title  by  right  line  of  descent,  and  one  equally 
'armnlahle  by  conquest.  The  course  of  proceedings  is 
tby  of  notice.  As  the  renunciation  of  Richard  might 
I  pass  for  the  effect  of  compulsion,  there  was  a  strong 
on  for  propping  up  its  instability  by  a  solemn  deposition 
a  the  throne,  founded  upon  specie  charges  of  misgovem- 
it.  Again,  as  ibe  right  of  dethroning  a  monarch  was  no- 
ire found  in  the  law,  it  was  equally  requisite  to  support  this 
imption  of  power  by  an  actual  abdication.  But  as  ueither 
nor  the  oilier  filled  up  the  duke  of  Lancaster's  wishes, 
I  was  not  contented  with  owing  a  crown  to  election,  nor 
ned  altogether  to  account  for  the  exclusion  of  the  bouse 
tfarch,  he  devised  this  claim,  wbich  was  preferred  in  the 
uicy  of  the  tlirone,  Richard's  cession  having  been  read 
approved  in  parliament,  and  the  sentence  of  deposition, 
il  of  abundant  caution,  and  to  remove  all  scruple,"  eol- 
ily  passed  by  seven  commissioners  appointed  out  of  the 
sral  estates.  "After  which  challenge  and  chiira,"  says 
record,  "the  lords  spiritual  and  temporal,  and  all  the 
,tes  there  present,  being  asked,  separately  and  togeth- 
what  they  thought  of  the  said  challenge  and  claim, 
said  estates,  with  the  whole  people,  without  any 
culty  or  delay,  consented  that  the  said  duke  should 
p  over  them." '    The  cltum  of   Henry,  as  opposed  to 


»Hd  In  Uw  ^IMi  mnrt  In  InfMlwd  of  bigUah  lOiln,  > 
c.  A2,  wbvTV  li«  rIth  k  Terr  mmior  to  be  quoted  v  u  mat 
shumsMr  of   tlw  dak*   of        1  But.  Ful.  p.  428. 
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that  of  the  earl  of  March,  was  indeed  ridiculous ;  but  it  is 
bj  no  means  evident  tliat,  in  such  cases  of  extreme  urgency 
as  leave  no  securitj  for  the  common  weal  but  the  deposition 
of  a  reigning  prince,  there  rests  any  positive  obligation  upon 
the  estates  of  the  realm  to  fill  his  place  with  the  nearest  heir. 
A  revolution  of  this  kind  seems  rather  to  defeat  and  con- 
found aU  prior  titles;  though  in  the  new  settlement  it  will 
Gommonlj  be  prudent,  as  well  as  equitable,  to  treat  them  with 
some  regard.  Were  this  otherwise  it  would  be  hard  to  say 
why  William  III.  reigned  to  the  exclusion  of  Anne,  or  even 
of  the  Pretender,  who  had  surely  committed  no  oifence  at 
that  time  ;  or  why  (if  such  indeed  be  the  true  construction 
of  the  Act  of  Settlement)  the  more  distant  branches  of  the 
royal  stock,  descendants  of  Henry  YU.  and  earlier  kings, 
have  been  cut  off  from  their  hope  of  succession  by  the  re- 
striction to  the  heirs  of  the  princess  Sophia. 

In  this  revolution  of  1399  there  was  as  remarkable  an 
attention  shown  to  the  formalities  of  the  constitution,  allow- 
ance made  for  the  men  and  the  times,  as  in  that  of  1688. 
The  parliament  was  not  opened  by  commission ;  no  one  took 
the  office  of  president ;  the  commons  did  not  adjourn  to  their 
own  chamber ;  they  chose  no  speaker ;  the  name  of  parlia* 
ment  was  not  taken,  but  that  only  of  estates  of  the  realm. 
But  as  it  would  have  been  a  violation  of  constitutional  prin- 
ciples to  assume  a  parliamentary  character  without  the  king's 
commission,  though  summoned  by  his  writ,  so  it  was  still 
more  essential  to  limit  their  exercise  of  power  to  the  neces- 
sity of  circumstances.  Upon  the  cession  of  the  king,  as  upon 
his  death,  the  parliament  was  no  more ;  its  existence,  as  the 
council  of  the  sovereign,  being  dependent  upon  his  will.  The 
actual  convention  summoned  by  the  writs  of  Richard  could  not 
legally  become  the  parliament  of  Henry;  and  the  validity 
of  a  statute  declaring  it  to  be  such  would  probably  have  been 
questionable  in  that  age,  when  the  power  of  statutes  to  alter 
the  original  principles  of  the  common  law  was  by  no  means 
so  thoroughly  recognized  as  at  the  Restoration  and  Revolu* 
tion.  Yet  Henry  was  too  well  pleased  with  his  friends  to 
part  with  them  so  readily ;  and  he  had  much  to  effect  before 
the  fervor  of  their  spirits  should  abate.  Hence  an  expedient 
was  devised  of  issuing  writs  for  a  new  parliament,  returnable 
in  six  days.  These  neither  were  nor  could  be  complied  with ; 
but  the  same  members  as  had  deposed  Richard  sat  in  the 

VOL.  II.  —  M.  19 
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new  parliament,  which  was  regularly  opened  by  Henry's 
oommissioner  as  if  they  had  been  duly  elected.^  In  dus 
oontrivance,  more  than  in  all  the  rest,  We  may  trace  the  hand 
of  lawyers. 

If  we  look  back  from  the  accession  of  Henry  IV.  to  thai 
i^^^y^j,^^  of  his  predecessor,  the  constitutional  authority  of 
of  the  prog,  the  house  of  commons  vrill  be  perceived  to  have 
oonstitQtioa  made  surprising  progress  during  the  course  of 
S?^**_^  T^     twenty-two  years,     CS"  the  three  capital  points  in 

contest  while  'Edward  reigned,  that  money  could 
not  be  levied,  or  laws  enacted,  without  the  conrnions*  consent, 
and  that  the  administration  of  government  was  subject  to 
their  inspection  and  control,  the  first  was  absolutely  decid- 
ed in  their  favor,  the  second  was  at  least  perfectly  admitted 
in  principle,  and  the  last  was  confirmed  by  frequent  exercise* 
The  commons  had  acquired  two  additional  engines  of  im* 
roense  efficiency ;  one,  the  right  of  directing  the  application 
of  subsidies,  and  calling  accountants  before  them ;  the  other, 
that  of  impeaching  the  king's  ministers  for  misconduct     All 

these  vigorous  shoots  of  liberty  throve  more  and 
under^^^  more  under  the  three  kings  of  the  house  of  Lan- 
JJJJJ^^^      caster,  and  drew  such  strength  and  nourishment 

from  the  generous  heart  of  England,  that  in  after- 
times,  and  in  a  less  prosperous  season,  though  checked  and 
obstructed  in  their  growth,  neither  the  blasts  of  arbitrary 
power  could  break  them  ofif,  nor  the  mildew  of  servile  opin- 
ion cause  them  to  wither.  I  shall  trace  the  progress  of  par- 
liament till  the  civil  wars  of  York  and  Lancaster:  1.  in 
maintaining  the  exclusive^  right  of  taxation ;  2.  in  directing 
and  checking  the  public  expenditure ;  8.  in  making  supplies 
depend  on  the  redress  of  grievances ;  4.  in  securing  the  peo* 
pie  against  illegal  ordinances  and  interpolations  of  the  stat- 
utes ;  5.  in  controlling  the  royal  administration ;  6.  in  pun- 
ishing bad  ministers;  and  lastly,  in  establishing  their  own 
immunities  and  privileges. 

1.  The  pretence  of  levying  money  without  consent  of  pai^ 
liament  expired  with  Edward  HI.,  who  had  asserted  it,  as 
we  have  seen,  in  the  very  last  year  of  his  reign.  A  great 
council  of  lords  and  prelates,  summoned  in  the  second  year 

1  If  proof  coald  be  required  of  any-    persons,  it  may  be  fbond  in  UuAr  viUi 
thing  BO  self-erident  M  that  these  as-    of  expenses,  as  poblished  by  Prynne,  4th 
iblies  eoosiated  of  encCly  the  aune    Register,  p.  460. 
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of  his  successor,  declared  that  thej  could  advise  no  remedj 
for  the  king's  necessities  without  laying  taxes  on  the  people, 
which  could  only  be  granted  in  parliament^  Nor  was  Rich- 
ard eyer  accused  of  illegal  tallages,  the  frequent  theme  of 
remonstrance  under  Edward,  unless  we  may  conjecture  that 
this  charge  is  implied  in  an  act  (11  R.  11.  c  9)  which  annuls 
all  impositions  on  wool  and  leather,  without  consent  of  par- 
liament, if  any  there  be*  Doubtless  his  innocence  in  this 
respect  was  the  effect  of  weakness ;  and  if  the  revolution  of 
1899  had  not  put  an  end  to  his  newly-acquired  despotism, 
this,  like  every  other  right  of  his  people,  would  have  been 
•wept  away.  A  less  palpable  means  of  evading  the  consent 
of  the  commons  was  by  the  extortion  of  loans,  and  harassing 
those  who  refused  to  pay  by  summonses  before  the  council. 
These  loans,  the  frequent  resource  of  arbitrary  sovereigns  in 
later  times,  are  first  complained  of  in  an  early  parliament 
of  Richard  11. ;  and  a  petition  is  granted  that  no  man  shall 
be  compelled  to  lend  the  king  money.*  But  how  little  this 
was  regarded  we  may  infer  from  a  writ  directed,  in  1386,  to 
some  persons  in  Boston,  enjoining  them  to  assess  every  person 
who  had  goods  and  chattels  to  the  amount  of  twenty  pounds, 
in  his  proportion  of  two  hundred  pounds,  which  the  town  had 
promised  to  lend  the  king ;  and  giving  an  assurance  that  this 
ahall  be  deducted  from  the  next  su^idy  to  be  granted  by 
parliament  Among  other  extraordinary  parts  of  this  letter 
is  a  menace  of  forfeiting  life,  limbs,  and  property,  held  out 
against  such  as  should  not  obey  these  commissioners.^  Afler 
his  triumph  over  the  popular  party  towards  the  end  of  hb 
reign,  he  obtained  large  sums  in  this  way. 

Under  the  Lancastrian  kings  there  is  much  less  appearance 
of  raising  money  in  an  unparliamentary  course.  Henry  IV. 
obtained  an  aid  from  a  great  council  in  the  year  1400 ;  but 
they  did  not  pretend  to  chai^  any  besides  themselves; 
though  it  seems  that  some  towns  afterwards  gave  the  king  a 
contribution.*  '  A  few  years  afterwards  he  directs  the  sheriffs 
to  call  on  the  richest  men  in  their  counties  to  advance  the 

1 2  R.  n.  p.  M.  •  2  a.  n.  p.  62.    This  did  not  And  Ito 

•  It  b  podtlTsly  laid  down  by   CIm    mj  to  the  ataftuto-book. 


rtera  of  dTil  Ubarty.  in  tti«  great  *  RTiner,  t.  Til.  p.  644. 

ofimposiUonfl(Iioweira  State  TrUte,  •  Carte,  toI.  U.  p.  640.     Sir  If.  Hato 

-vol.  B.  p.  448,  607).  that  no  preoedenti  ohieiTMi  that  he  finds  no  eomplalnti  of 

tot  aihitraiy  taxation  of  exports  or  im-  illef^l  imposiMons  nnder  the  kings  of  the 

porta  ooenr  firom  the  aeceeeion  of  Rich-  house  of  Lancaster.    HargraTe^s  Traeta, 

■rd  n.  to  the  reign  of  Mar?  vol.  i.  p.  1S4 
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money  roted  bj  parliament.  This,  if  any  compulsion  was 
threatened,  is  an  instance  of  overstrained  prerogative,  though 
consonant  to  the  practice  of  the  late  reign.*  There  is,  hov^ 
ever,  an  instance  of  very  arbitrary  conduct  with  respect  to  a 
grant  of  money  in  the  minority  of  Henry  VI.  A  subsidy 
had  been  granted  by  parliament  upon  goods  imported  under 
certain  restrictions  in  favor  of  the  merchants,  with  a  provision 
that,  if  these  conditions  be  not  observed  on  the  king's  part, 
then  the  grant  should  be  void  and  of  no  effect.^  But  an 
entry  is  made  on  the  roll  of  the  next  parliament,  that,  ^  where- 
as some  disputes  have  arisen  about  the  grant  of  the  last  sub- 
sidy, it  is  declared  by  the  duke  of  Be<^ord  and  other  lords 
in  parliament,  with  advice  of  the  judges  and  others  learned 
in  the  law,  that  the  said  subsidy  was  at  all  events  to  be  col- 
lected and  levied  for  the  king's  use;  notwithstanding  any 
conditions  in  the  grant  of  the  said  subsidy  contained."  '  The 
commons,  however,  in  making  the  grant  of  a  fresh  subsidy 
in  this  parliament,  renewed  their  former  conditions,  with  the 
addition  of  another,  that  "  it  ne  no  part  thereof  be  beset  ne 
dispensed  to  no  other  use,  but  only  in  and  for  the  defense  of 
the  said  roialme."  * 

2.  The  right  of  granting  supplies  would  have  been  very 
Apnoprift-  incomplete,  had  it  not  been  accompanied  witb 
tfon  of  that  of  directing  their  application.     The  principle 

wpp  •*  Qf  appropriating  public  moneys  began,  as  we  have 
seen,  in  the  minority  of  Richard ;  and  was  among  the  best 
fruits  of  that  period.  It  was  steadily  maintained  under  the 
new  dynasty.  The  parliament  of  6  H.  IV,  granted  two  fif- 
teenths and  two  tenths,  with  a  tax  on  skins  and  wool,  on  con- 
dition that  it  should  be  expended  in  the  defence  of  the  king 
dom,  and  not  otherwise,  as  Thomas  lord  Fumival  and  Sir 
John  Pelham,  ordained  treasurers  of  war  for  this  parliament, 
to  receive  the  said  subsidies,  shall  account  and  answer  to  the 
commons  at  the  next  parliament  These  treasurers  were 
sworn  in  parliament  to  execute  their  trusts.*  A  similar  pre- 
caution was  adopted  in  the  next  session.* 
Attempt  to  3.  The  commons  made  a  bold  attempt  in  the 
^*  J^JPP*^  second  year  of  Henry  TV.  to  give  the  strongest 
rwbwi  of  security  to  their  claims  of  redress,  by  inverting 
citeraiiiKs.     ^j^^  usual  course  of  parliamentary  proceedings. 

1  Rymer,  t.  vtiL  p.  412,  488.  «  Id.  p.  808. 

•  Rot.  P^rl.  Tol.  It.  p.  216.  •  Id.  toI.  Jtt.  p.  646. 

«  Id.  p.  801.  •  Id.  p.  60S 
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It  was  nsual  to  answer  their  petitions  on  the  last  day  of 
die  session,  which  put  an  end  to  all  fui*ther  discussion  upon 
thexxiy  and  prevented  their  making  the  redress  of  grievances 
a  neoessarj  condition  of  supply.  Thej  now  requested  that  - 
an  answer  might  be  given  before  they  made  their  grant  of 
subsidy.  This  was  one  of  the  articles  which  Richard  II.'s 
judges  had  declared  it  high  treason  to  attempt.  Henry  was 
not  inclined  to  make  a  concession  which  would  virtually  have 
removed  the  chief  impediment  to  the  ascendency  of  parlia- 
ment. He  first  said  that  he  would  consult  with  the  lords, 
and  answer  according  to  their  advice.  On  the  last  day  of 
the  session  the  commons  were  informed  that  "  it  had  never 
been  known  in  the  time  of  his  ancestors  that  they  should  have 
their  petitions  answered  before  they  had  done  all  their  busi- 
ness in  parliament,  whether  of  granting  jponey  or  any  other 
concern  ;  wherefore  the  king  will  not  alter  the  good  customs 
and  usages  of  ancient  times."  ^ 

Notwithstanding  the  just  views  these  parliaments  appear 
gienerally  to  have  entertained  of  their  power  over  the  public 
purse,  that  of  the  third  of  H^nry  V.  followed  a  precedent 
from  the  worst  times  of  Richard  IL,  by  granting  the  king  a 
subsidy  on  wool  and  leather  during  his  life. '  This,  an  histo- 
rian tells  us,  Henry  IV.  had  vainly  labored  to  obtain  ;*  but  the 
taking  of  Harfleur  intoxicated  the  English  with  new  dreams 
of  conquest  in  France,  which  their  good  sense  and  constitu- 
tional jealousy  were  not  firm  enough  to  resist.  The  con- 
tinued expenses  of  the  war,  however,  prevented  this  grant 
from  becoming  so  dangerous  as  it  might  have  been  in  a  sea- 
son of  tranquillity.  Henry  Y.,  like  his  father,  convoked  par- 
liament almost  in  every  year  of  his  reign. 

4.  It  had  long  been  out  of  all  question  that  the  legislature 
consisted  of  the  king,  lords,  and  commons ;  or,  in  j^.  ., 
stricter  language,  that  the  king  could  not  make  or  ri^or^ 
repeal  statutes  without  the  consent  of  parliament.  "JJ^JJI^^ 
But  this  fun(]amental  maxim  was  still  frequently 
defeated  by  various  acts  of  evasion  or  violence ;  which,  though 
protested  against  as  illegal,  it  was  a  difficult  task  to  prevent. 
The  king  sometimes  exerted  a  power  of  suspending  the  ob- 
servance of  statutes,  as  in  the  ninth  of  Richard  II.,  when  a 
petition  that  all  statutes  might  be  confirmed  is  granted,  with 

1  Rot.  Pari.  T4>1.  UL  p.  4fi8.  *  Id.  yol.  ir.  p.  68. 

s  Walslngfaam,  p.  870 
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an  exception  as  to  one  passed  in  the  last  parliament,  forbid- 
ding the  judges  to  take  fees,  or  give  counsel  in  cases  where 
the  king  was  a  party ;  which,  "  because  it  was  too  severe  and 
needs  declaration,  the  king  would  have  of  no  effect  till  it 
should  be  declared  in  parliament."  ^  The  apprehension  of 
the  dispensing  prerogative  and  sense  of  its  illegalitj  are  man- 
ifested by  the  wary  terms  wherein  the  commons,  in  one  of 
Richard's  parliaments,  *^  assent  that  the  king  make  such  suf- 
ferance respecting  the  statute  of  provisors  as  shall  seem  rea- 
sona])le  to  him,  so  that  the  said  statute  be  not  repealed ;  and, 
moreover,  that  the  commons  may  disagree  thereto  at  the  next 
parliament,  and  resort  to  the  statute ; "  with  a  protestation  that 
this  assent,  which  is  a  novelty  and  never  done  before,  shall 
not  be  drawn  into  precedent ;  praying  the  king  that  this  prot- 
estation may  be  entered  on  the  roil  of  parliament.^  A  peti- 
tion, in  one  of  Henry  IV.'s  parliaments,  to  limit  the  num- 
ber of  attorneys,  and  forbid  filazers  and  prothonotories  from 
practising,  having  been  answered  &vorably  as  to  the  first 
point,  we  find  a  marginal  entry  in  the  roll  that  the  prince 
and  council  had  respited  the  execution  of  this  act.' 

The  dispensing  power,  as  exercised  in  favor  of  individuals, 
DteMniins  ^  quite  of  a  difllsrent  character  from  this  general 
power  of  tiM  suspension  of  statutes,  but  indirectly  weakens  the 
•^^^'  sovereignty  of  the   legislature.     This  power  was 

exerted,  and  even  recognized,  throughout  all  the  reigns  of 
the  Plantagenets.  In  the  first  of  Henry  V.  the  commons 
pray  that  the  statute  for  driving  aliens  out  of  the  kingdom 
be  executed.  The  king  assents,  saving  his  prerogative  and 
his  right  of  dispensing  with  it  when  he  pleased.  To  which 
the  commons  replied  that  their  intention  was  never  other 
wise,  nor,  by  God's  help,  ever  should  be.  At  the  same 
time  one  Rees  ap  Thomas  petitions  the  king  to  modiiy  or 
dispense  with  the  statute  prohibiting  Welchmen  from  pur- 
chasing lands  in  England,  or  the  £nglish  towns  in  Wides ; 
which  the  king  grants.  In  the  same  parliament  the  com- 
mons pray  that  no  grant  or  protection  be  made  to  any  one 
in  contravention  of  the  statute  of  provisors,  saving  the  kmg's 

1  Waldngfaam,  p.  210.    Ruff  head  ob-  *  15  R.  11.  p.  285.    See,  too.  16  R.  IL 

•enm  in  the  margiu  upon  this  statute,  p.  801,  where  the  lune  poirar  to  noeirBd 

8  R.  II.  0.  8.  that  it  is  repealed,  but  In  U.  IV. 's  parliaments, 

does  not  take  notice  wlutt  sort  of  repeal  >  18  H.  Iv.  p.  648. 
It  had. 
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prerogative.     He    merely   answers,  ^Let    the  statutes  be 
observed :  *  evadiug  any  allusion  to  his  dispensing  power.' 

It  has  been  observed,  under  the  reign  of  £dward  III., 
that  the  practice  of  leaving  statutes  to  be  drawn  up  by  the 
judges,  from  the  petition  and  answer  jointly,  after  a  disso- 
lation  of  parliament,  presented  an  opportunity  of  falsifying 
the  intention  of  the  legislature,  whereof  advantage  was 
ofien  taken.  Some  very  remarkable  instances  of  this  fraud 
occurred  in  the  succeeding  reigns. 

An  ordinance  was  put  upon  the  roll  of  parliament,  in 
the  fifth  of  Richard  II.,  empowering  sheriffs  of  counties 
to  airest  preachers  of  heresy  and  their  abettors,  and  de- 
tain them  in  prison  till  they  should  justify  themselves  before 
the  church.  This  was  introduced  into  the  statutes  of  the 
year ;  but  the  assent  of  lords  and  commons  is  not  expressed. 
In  the  next  parliament  the  commons,  reciting  this  ordinance, 
declare  that  it  was  never  assented  to  or  granted  by  them,  but 
what  had  been  proposed  in  this  matter  was  without  their  con- 
currence (that  is,  as  I  conceive,  had  been  rejected  by  them), 
and  pray  that  this  statute  be  annulled;  for  it  was  never 
their  intent  to  bind  themselves  or  their  descendants  to  the 
bishops  more  than  their  ancestors  had  been  bound  in  times 
past.  The  king  returned  an  answer,  agreeing  to  this  petition. 
Nevertheless  the  pretended  statute  was  untouched,  and  i^- 
mains  still  among  our  laws  ;^  unrepealed,  except  by  desue 
tnde,  and  by  inference  from  the  acts  of  much  later  times. 

This  commendable  reluctance  of  the  commons  to  let  the 
clergy  forge  chains  for  them  produced,  as  there  is  much  ap- 
pearance, a  similar  violation  of  their  legislative  rights  in  the 
next  reign  The  statute  against  heresy  in  the  second  of  Hen- 
ry IV.  is  not  grounded  upon  any  pedtion  of  the  commons,  but 
only  upon  one  of  the  clergy.  '  It  is  said  to  be  enacted  by  con- 
sent of  the  lords,  but  no  notice  is  taken  of  the  lower  house 
in  the  parliament  roll,  though  the  statute  reciting  the  petition 
asserts  the  commons  to  have  joined  in  it*     The  petition  and 

1  Bot.  PmI.  t.  4.  H.  v.  p  6,  9.  oofmitlflB  ahould  be  rounlted  to  tbem,  la 

*  C  R.  II.  stafc.  2,  0.  6 ;  Rot.  Pari.  DOtHbondfld  upon  anj  petition  that  ap- 

6  JL  II.  p.  141.     Some  other  Instancet  pears   on    the  roll ;   and  probably,  by 

of  the  rommoni  attempting  to  prevent  making  eeareh,  other  instances  equally 

these  bnfidr  practices  are   adduced  by  flagrant  might  be  diacoyered. 

Ruff  head,  in  his  prefiuse  to  the  Statutes,  >  There  htA  been,  howeyer,  a  petition 

and   in  Prynne's    prelkoe   to   Cotton's  of  the  commons  on  the  same  eul:uect.  ez- 

Abridgment  of  the  Records.     The  act  pressed  in  -nry  general  terms,  on  whieb 

18  R.  II.  Stat.  1,  o.  15,  that  the  Idng's  this  terrible  superstructure  might  ari- 

eastles  and  gaols  which  had  been  sepa-  fully  be  raised,    p.  474 
mtcd  from  the   body  of   the  a4)oinuig 
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talule  are  both  in  Latin,  wUch  is  UQOsaal  in  the  lam  of 
lime.  In  a  subsequent  petition  of  the  commons  lliis  act 
'led  "  the  statute  made  in  the  eecond  year  of  jour  maj- 
I  reign  at  the  requestor  the  prelates  and  clei^  of  your 
iom  ;"  which  afibrds  a  presumption  that  it  had  no  leg- 
assent  of  parliament.'  And  the  spirit  of  the  commons 
ig  this  whole  reign  being  remarkably  hostile  to  the  church, 
luld  have  been  luwUy  possible  to  obtain  their  consent  to 
nal  a  taw  against  heresy.  Several  of  their  petitions  seem 
ned  indirectly  to  weaken  its  efficacy.* 
lese  infringements  of  their  moat  essential  right  were  re- 
I  by  the  commons  in  various  ways,  according  to  the  meas- 
f  their  power.  In  the  fiilh  of  Richard  II.  they  request 
ords  to  let  them  see  a  certain  ordinance  before  it  is  eo- 
ed.*  At  another  time  they  procured  some  of  their  own 
bers,  as  well  as  peers,  to  be  present  at  engrossing  the 
At  length  they  spoke  out  unequivocally  in  a  memora- 
leiition  which,  besides  its  intrinsic  importance,  is  deserv- 
f  notice  as  the  earliest  inatonce  in  which  the  house  of 
ions  adopted  the  English  language.  I  shall  present  itR 
rable  orthography  vrithout  change. 
)ure  Boverain  lord,  youre  humble  and  trewe  lieges  that 
come  tor  the  comune  of  youre  loud  bysechyn  onto 
i  rizt  riztwesnesse,  That  so  as  hit  hath  ever  be  thair  libte 
Iredom,  that  thar  sholde  no  statut  no  Liwe  be  made  i^- 
;  than  theye  yaf  tlierto  their  assent ;  conslderinge  that  the 
:ne  of  youre  lend,  the  whicbe  that  is,  and  ever  huh  be, 
mbre  of  youre  parlemente,  ben  as  welt  assentera  as  peti- 
rs,  that  fro  this  tyrae  foreward,  by  comploynte  of  lie 
ine  of  any  myschief  axkynge  remedie  ._,  mouthe  of 
gpeker  for  the  comune,  other  cUys  by  petJtion  wnteu,  that 
never  be  no  lun-e  made  theruppon,  and  engrossed  as  statut 
awe,  notber  by  addicions,  nother  by  diminucions,  by  no 
icr  of  terme  ne  termes,  the  whiche  that  sholde  chaunge 
entence,  and  the  ehtente  axked  by  the  speker  mouthe,  or 
•etilions  beforeiiiaid  yeven  up  yn  writyng  by  the  manere 

t.Purl.  eR-Ilp.  638.  Ui  king  md  frm  vf  Ot  rtalm.    Thb 

I  Bod  %  imukiibLa  ptUtkni  In  B  Ktmi  to  (upsnedi  tha  bamlug  (Utntt 

.,  profeuedlT  »lin«d  tifsliHt  th«  of  2  H.  IV.,siiil  th«i]ilrl(iulina]aiE* 

Li,  butlulandid.  ul  itron^j  iiu-  of  bsTM]'.     Roc  Pul.  p.  (83-     Sm,  IDO, 

a  ihtlr  <h'or.     Ilcan4gnini  pa>  p.    62n.      Th«   psUUnn   ni    sipiwlj 
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fbr^d,  withoute  assente  of  the  forsaid  comnne.  Consider- 
inge,  care  soverain  lord,  that  it  is  not  in  no  wyse  the  entente 
of  joare  comunes,  zif  yet  be  so  that  they  axke  you  by  spe- 
kyng,  or  by  writyng,  two  thynges  or  three,  or  as  manye  as 
theym  lust :  But  that  ever  it  stande  in  the  fredom  of  youre 
hie  regalie^  to  graunte  whiche  of  thoo  that  you  lust,  and  to 
wemne  the  remanent. 

^  The  kyng  of  his  grace  especial  grannteth  that  fro  hens- 
fbrth  nothyng  be  enacted  to  the  peticions  of  his  comune  that  be 
oontrarie  of  hir  askyng,  wharby  they  shuld  be  bounde  with- 
oate  their  assent  Savyng  alwey  to  our  liege  lord  his  real  pre- 
Togatif,  to  graunte  and  denye  what  him  lust  of  their  petitions 
and  iisk}iiges  aforesaid.^  ^ 

Notwithstanding  the  fulness  of  this  assent  to  so  important  a 
petition  we  find  no  vestige  of  either  among  the  statutes,  and 
the  whole  transaction  is  unnoticed  by  those  historians  who 
have  not  looked  into  our  original  records.  If  the  compilers 
of  the  statute-roll  were  able  to  keep  out  of  it  the  very  provi- 
sion that  was  intended  to  check  their  fraudulent  machinations, 
it  was  in  vain  to  hope  for  redress  without  altering  the  estab- 
lished practice  in  this  respect ;  and  indeed,  where  there  was 
no  design  to  falsify  the  roll  it  was  impossible  to  draw  up  stat- 
ntes  wbjch  should  be  in  truth  the  acts  of  the  whole  legislature, 
BO  long  as  the  king  continued  to  grant  petitions  in  part,  and  to 
engrafl  new  matter  upon  them.  Such  was  still  the  case  till 
the  commons  hit  upon  an  effectual  expedient  for  screening 
themselves  against  these  encroachments,  which  has  lasted 
without  alteration  to  the  4>rcsent  day.  This  was  the  intro- 
duction of  complete  statutes  under  the  name  of  bills,  instead 
of  the  old  petitions ;  and  these  containing  the  royal  assent 
and  the  whole  form  of  a  law,  it  became,  though  not  quite  im- 
mediately,' a  constant  principle  that  the  king  must  admit  or 
reject  them  without  qualification.  This  alteration,  which 
wrought  an  extraordinary  effect  on  the  character  of  our  con- 
stitution, was  gradually  introduced  in  Henry  VI.'s  reign.* 

1  Rot  Pari.  Tol.   hr.   p.   22.     It  to  ,    t  Henry  VI.  aod  Bdward  IV«  In  nam 

•mioiia  that  Uie  anthon  of  the  Parlla-  eaees  passed  bills  with  sandry  proTialoni 

nentary  History  my  that  the  roll  of  this  annexed  by  themselves.     Thus  the  aet 

parliament  is  lost,  and  eonseqaently  sup-  ibr  resumption  of  grants,  4  S.  IV.,  was 

frees  altogether  this  important  petition,  encumbered  with  vS&  clauses  In  lliTor  of 

nstead   of  whkh    they  gire,  as  their  so  many  persons  whom  the  king  meant 

ftshlon  Is,  impertinent  speeches  out  of  to  exempt  from  its  operation ;  and  the 

Holingshed,    which    are    certainly    not  same  was  done  in  other  acts  of  the  same 

fenuine,  and  woald  be  of  no  yaloe  If  deecrlpUon.    Rot.  Pari.  toI  ▼.  p.  517. 

tiMT  wen  so  a  The  Taiiatioos  of  each  statute,  as 
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From  the  first  jears  of  Henry  V.,  though  not,  I  tlsnk, 
earlier,  the  commons  hegan  to  concern  themselves  with  the 
petitions  of  individuals  to  the  lords  or  council.  The  nature 
of  the  jurisdiction  exercised  by  the  latter  will  be  treated  more 
fully  hereafter ;  -  it  is  only  necessary  to  mention  in  this  place 
that  many  of  the  requests  preferred  to  them  were  sudi  as 
could  not  be  granted  without  transcending  the  boundaries  of 
law.  A  just  inquietude  as  to  the  encroachments  of  the  king's 
council  had  long  been  manifested  by  the  commons ;  and  find- 
ing remonstrances  ineffectual,  they  took  measures  for  prevent- 
ing such  usurpations  of  legislative  power  by  introducing  their 
own  consent  to  private  petitions.  These  were  now  presented 
by  the  hands  of  the  commons,  and  in  very  many  instances 
passed  in  the  form  of  statutes  with  the  express  assent  of  all 
parts  of  the  legislature.  Such  was  the  origin  of  private  biUs, 
which  occupy  the  greater  part  of  the  rolls  in  Henry  V.  and 
YL's  parliament  The  commons  once  made  an  ineffectual 
endeavor  to  have  their  consent  to  all  petitions  presented  to 
the  council  in  parliament  rendered  necessary  by  law ;  if  I 
rightly  apprehend  the  meaning  of  the  roll  in  this  place,  which 
seems  obscure  or  corrupt  ^ 

5.  If  the  strength  of  the  commons  had  lain  merely  in  the 
interferenot  weakness  of  the  crown,  it  might  be  inferred  that 
meSTwUh  ^^^^  harassing  interference  with  the  administration 
um  royal  of  affaiTs  as  the  youthful  and  frivolous  Richard 
•xiMnditure.  ^^^^  compelled  to  endure  would  have  been  sternly 
repelled  by  his  experienced  successor.  But,  on  the  contrary, 
the  spirit  of  Richard  might  have*  rejoiced  to  see  that  his 
mortal  enemy  suffered  as  hard  usage  at  the  hands  of  parlia- 
ment as  himself.  Afler  a  few  years  the  government  of 
Henry  became  extremely  unpopular.   Perhaps  his  dissension 

BOW   piiated,   from  the  iiarliamentary  iMkrllament  in  a  perfeet  thape,  and  !•> 

roll,  whether  In  form  or  substance,  ase  ceiring  lint  the  Msent  of  lords  and  com- 

notfeed   In    Cotton's    Abridcnfhnt.      It  mons,  and  finally  that  of  the  king^,  wlio 

may  be  worth  while  to  consult  the  pref-  has  no  power  to  modi(y  them,  must  be 

aoe  to  Ruff  head's  edition  of  the  Statutes,  deemed  to  proeeed,  and  derive  their  efll- 

wliere  this  sutiJect  la  treated  at  some  eaoy,  flrom  the  Joint  ooneuirenee  of  all 

length.  the  three.    It  is  said,  indeed,  at  a  much 

Perhaps   the  triple   diri^ion  of   our  earlier  time,  that  ie  ley  <to  la  terre  est 

Ififislature  may  be  dated  firom  this  in>  (kit   en   parlement   par   le   rol,  et  let 

noration.      For   as  it   is  impoasible  to  seigneurs  esplrituelset  tern  p<»els,et  tool 

deny  that,  while  the  Ung  promulgated  a  la  communautA  du  royaume.   Rot.  Pari 

statute  Ibnnded  upon  a  mere  petiUon,  he  rol.  iii.  p.  298.    But  this,  I  must  allow, 

was  himself  the  real  l^^Iator,  so  I  think  was  in  the  Tiolent  session  of  11  RIe.  II., 

It  is  equally  fUr  to  assert,  notwlthstand*  the  constitutional  authority  of  which  if 

ing  the  former  preamble  of  our  statutes,  not  to  be  h^ly  prised, 

that  laws  brought  into  either  house  of  i  8  H.  V.  yol.  It.  p.  127. 
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with  the  great  family  of  Percj,  which  had  placed  him  on  the 
throae,  and  was  regarded  with  partiality  bj  the  people,' 
chiefly  contributed  to  this  alienation  of  their  attachment 
The  commons  requested^  in  the  fifth  of  his  reign,  that  cer- 
tain persons  might  be  remoTcd  i&om  the  court;  the  lords 
eoncurred  in  displacing  four  of  these,  one  being  the  king's 
oonfessor.  Henry  came  down  to  parliament  and  excused 
these  fqpr  persons,  as  knowing  no  special  cause  why  they 
shoald  he  removed ;  yet,  well  understanding  that  what  the 
lords  and  commons  should  ordain  would  be  for  his  and  his 
kingdom's  interest,  and  therefore  anxious  to  conform  himself 
to  their  wishes,  consented  to  the  said  ordinance,  and  charged 
the  persons  in  question  to  leave  his  palace  ;  adding,  that  he 
would  do  as  much  by  any  other  about  his  person  whdm  he 
should  find  to  have  incurred  the  ill  affection  of  his  people.' 
It  was  in  the  same  session  that  the  archbishop  of  Canterbury 
was  commanded  to  declare  before  the  lords  the  king's  inten- 
tion respecting  his  administration ;  allowing  that  some  things 
had  been  done  amiss  in  his  court  and  household ;  and  there* 
fore,  wishing  to  conform  to  the  will  of  God '  and  laws  of  th^ 
land,  protested  that  he  would  let  in  future  no  letters  of  signet 
or  privy  seal  go  in  disturbance  of  law,  beseeched  the  lordi 
to  put  his  household  in  order,  so  that  every  one  might  be  pud 
and  declared  that  the  money  granted  by  the  commons  for  the 
war  should  be  received  by  ti*easurers  appointed  in  parlia- 
ment, and  disbursed  by  them  for  no  other  purpose,  unless  in 
case  of  rebellion.  At  the  request  of  the  commons  he  named 
the  members  of  his  privy  council ;  and  did  the  same,  with 
some  variation  of  persons,  two  years  afterwards.  These, 
though  not  nominated  with  the  express  consent,  seem  to  have 
had  the  approbation  of  the  commons,  for  a  subsidy  is  granted 
in  7  H.  IV.,  among  other  causes,  for  "  the  great  trust  that 
the  commons  have  in  the  lords  lately  chosen  and  ordained  to 
be  of  the  king's  continuAl  council,  that  there  shall  be  better 
management  than  heretofore."  * 

In  the  sixth  year  of  Henry  the  parliament,  which  Sir  E. 
Coke  derides  as  unlearned  because  lawyers  were  excluded 
from  it,  proceeded  to  a  resumption  of  grants  and  a  prohibi- 
tionH>f  alienating  the  ancient  inheritance  of  the  crown  with* 

1  Th«  hoiue  of  commonfl  thanked  th»       •  6  H.  IV.  p.  686. 
Uog  fbr    pardoning  Northnmberland,       >  Hot;  Pari.  nd.  UI.  p.  628,  668, 67a 
vfaom,  as  it  prored,  h»  had  Just  cause  to 
fuepeet.    6H.IV.  p.  626. 


'^twsa 


800  EOYAL  EXPENDITURE.      Ch4p.  VIVI.  Part  UL 

out  consent  of  parliament,  in  order  to  ease  the  commons  of 
taxes,  and  that  the  king  might  live  on  his  own.^  Tiiis  was  a 
favorite  though  rather  chimerical  project.  In  a  later  parlia- 
ment it  was  requested  that  the  king  would  take  his  council's 
advice  how  to  keep  within  his  own  revenue ;  be  answered 
that  he  would  willinglj  comply  as  soon  as  it  should  be  in  his 
power.* 

But  no  parliament  came  near,  in  the  number  and  boldness 
of  its  demands,  to  that  held  in  the  eighth  year  of  Henry  lY. 
The  commons  presented  thirty-one  articles,  none  of  which 
the  king  ventured  to  refuse,  though  pressing  very  severely 
upon  his  prerogative.  He  was  to  name  sixteen  counsellors^ 
by  whose  advice  he  was  solely  to  be  guided,  none  of  them  to 
be  dismissed  without  conviction  of  misdemeanor.  The  chan- 
cellor and  privy  seal  to  pass  no  grants  or  other  matter  con- 
trary to  law.  Any  persons  about  the  court  stirring  up  the 
king  or  queen's  minds  against  their  subjects,  and  duly  con* 
victed  thereof,  to  lose  their  offices  and  be  fined.  The  king'p 
ordinary  revenue  was  wholly  appropriated  to  his  household 
and  the  payment  of  his  debts ;  no  grant  of  wardship  or  other 
profit  to  be  made  thereout,  nor  any  forfeiture  to  be  pardoned. 
The  king,  "  considering  the  wise  government  of  other  Chris- 
tian princes,  and  conforming  himself  thereto,"  was  to  assign 
two.  days  in  the  week  for  petitions,*  *' it  being  an  honorable 
and  necessary  thing  that  his  lieges,  who  desired  to  petition 
him,  should  be  heard.''  No  judicial  officer,  nor  any  in  the 
revenue  or  household,  to  enjoy  his  place  for  life  or  term  of 
years.  No  petition  to  be  presented  to  the  king,  by  any  <^ 
his  household,  at  times  when  the  council  were  not  sitting. 
The  council  to  determine  nothing  cognizable  at  common  law, 
*  unless  for  a  re&sonable  cause  and  with  consent  of  the  judges. 
The  statutes  regulating  purveyance  were  afiirmed  —  abuses 
of  various  kinds  in  the  council  and  in  courts  of  justice  enu- 
merated and  forbidden  —  elections  of  knights  for  counties 
put  under  regulation.  The  council  and  officers  of  state  were 
sworn  to  observe  the  common  law  and  all  statutes,  those 
especially  just  enacted.* 

It  must  strike  every  reader  that  these  provisions  were  of 
themselves  a  noble  fabric  of  constitutional  liberty,  and  hardly 
perhaps  inferior  to  the  petition  of  right  under  Charlea  I 

1  Rot.  Pari  TOl.  iii.  p.  547.  >  13  H.  IV.  p.  684. 

•  Rot.  Pari.  8  H.  IV.  p.  585 
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We  cannot  aooount  for  the. submission  of  Heniy  to  conditions 
fiur  more  derogatory  than  ever  were  imposed  on  Richard,  be- 
cause the  secret  politics  of  his  reign  are  very  imperfectly 
understood.  Towards  its  close  he  manifested  more  vigor. 
The  speaker,  Sir  Thomas  Chaucer,  having  made  the  usual 
petition  for  liberty  of  speech,  the  king  answered  that  he 
might  speak  as  others  had  done  in  the  time  of  his  (Henry's) 
ancestors,  and  his  own,  but  not  otherwise ;  for  he  would  by 
no  means  have  any  innovation,  but  be  as  much  at  his  liberty 
aft  any  of  his  ancestors  had  ever  been.  Some  time  ailer  he 
sent  a  message  to  the  commons,  complaining  of  a  law  passed 
at  the  last  parliament  infringing  his  liberty  and  prerogative, 
which  he  requested  their  consent  to  repeal.  To  this  the  com- 
mons agreed,  and  received  the  king's  thanks,  who  declared  at 
the  same  time  that  he  would  keep  as  much  freedom  and  prero- 
gative as  any  of  his  ancestors.  It  does  not  appear  what  was  the 
particular  subject  of  complaint ;  but  there  had  been  much  of 
the  same  remonstrating  spirit  in  the  last  parliament  that  was 
manifested  on  preceding  occasions.  The  commons,  however, 
for  reasons  we  cannot  explain,  were  rather  dismayed.  Be- 
fore their  dissolution  they  petition  the  king,  that,  whereas  he 
was  reported  to  be  offended  at'some  of  his  subjects  in  this 
and  in  the  preceding  parliament,  he  would  openly  declare 
that  he  held  them  all  for  loyal  subjects.  Henry  granted  this 
**  of  his  special  grace  ; "  knd  thus,  concluded  his  reign  more 
triumphantly  with  respect  to  his  domestic  battles  than  he  had 
goae  through  it^ 

Power  deemed  to  be  ill  gotten  is  naturally  precarious  ;  and 
the  instance  of  Henry  IV.  has  been  well  quoted  jj^nrj  v. 
to  prove  that  public  liberty  flourishes  with  a  bad  iu«  popu- 
title  in  the  sovereign.     None  of  our  kings  seem      ^^' 
to  have  been  less  beloved ;  and  indeed  he  had  little  claim  to 
affection.     But  what  men  denied  to  the  reigning  king  they 
poured  in  full  measure  upon  the  heir  of  his  throne.     The 
virtues  of  the  prince  of  Wales  are  almost  invidiously  eulogized 
by  those  parliaments  who  treat  harshly  his  father ;  *  and  these 
records  afford  a  strong  presumption  that  some  early  petulance 
or  riot  has  been  much  exaggerated  by  the  vulgiir  minds  of 
oar  chroniclers.     One  can  scarcely  understand  at  least  that 
a  prince  who  was  three  years  engaged  in  quelling  the  dan- 

t  U  H.  TV  p.  MS,  668  <  Rot.  Pari.  rol.  Ui.  p.  648,  606,  674,  611. 
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geroiis  insurrection  of  Glendower,  and  who  in  the  latter  time 
of  his  father's  reign  presided  at  the  oouncil,  was  so  lost  in  a 
doud  of  low  debauchery  as  common  fame  represents.'  Loved 
he  certainly  was  throughout  his  life,  as  so  intrepid,  affable, 
and  generous  a  temper  well  deserved ;  and  this  sentiment  was 
heightened  .to  admiration  by  successes  still  more  rapid  aad 
dazzling  than  those  of  Edward  UI.  During  his  reign  there 
scarcely  appears  any  vestige  of  dissatisfaction  in  parliament  — 
a  circumstance  very  honorable,  whether  we  ascribe  it  to  the 
justice  of  his  administration  or  to  the  affection  of  his  people. 
Perhaps  two  exceptions,  though  they  are  rather  one  in  spirit, 
might  be  made:  the  first,  a  petition  to  the  duke  of  G-louoester, 
then  holding  parliament  as  guardian  of  England,  that  he 
would  move  Uie  king  and  queflen  to  return,  as  speedily  as 
might  please  them,  in  relief  and  comfort  of  the  commons ;  * 
the  second,  a  request  that  their  petitions  might  not  be  sent  to 
the  king  beyond  sea,  but  altogether  determined  ^  within  this 
kingdom  of  England,  during  this  parliament,"  and  that  this 
ordinance  might  be  of  force  in  sdl  future  parliaments  to  be 
held  in  England.*  This  prayer,  to  which  the  guardian  de* 
cUned  to  accede,  evidently  sprang  from  the  apprehensions, 
excited  in  their  minds  by  th^  treaty  of  Troyes,  that  England 
might  become  a  province  of  the  French  crown,  which  led 
them  to  obtain  a  renewal  of  the  statute  of  Edward  IIL,  de- 
claring the  independence  of  this  kingdom.^ 

It  has  been  seen  already  that  even  Edward  IIL  consulted 
Wriia  4  ^^*  parliament  upon  the  expediency  of  negotiations 
•onmiUM?  for  peace,  though  at  that  time  the  commons  had  not 
UoaoJn!^  acquired  boldness  enough  to  tender  their  advice. 
In  Richard  II.'s  reign  they  answered  to  a  similar 
proposition  with  aiitlle  more  confidence,  that  the  dangers  each 
way  were  so  considerable  they  dared  not  decide,  though  an 
honorable  peace  would  be  the  greatest  comfort  they  could  have, 
and  concluded  by  hoping  that  the  king  would  not  engage  to 
do  homage  for  Calais  or  the  conquered  country.*  The  parlia- 
ment of  the  tenth  of  his  reign  was  expressly  summoned  in 
order  to  advise  concerning  the  king's  intended  expedition  be- 
yond sea — a  great  council,  which  had  previously  been  assem- 

1  This  paiimg«  wu  written  beft>re  I  wu  *  Rot.  Pari.  8  H.  V.  toI.  It  p.  US. 

aware  that  the  same  opinion  had  been  *  p.  128 

elaborately  maintained  by  Mr.  Ladera,  *  p.  180. 

In  one  of  hla  valuable  CMaya  upon  points  5  7  R.  II  toI  Ui.  p.  170. 
•f  oonatituttonal  history. 
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bled  at  Oxford,  having  declared  their  incompetence  to  consent 
to  this  measore  without  the  advice  of  parliament^  Yet  a 
lew  jears  afterwards,,  on  a  similar  reference,  the  commons 
rather  declined  to  give  an j.  opinion.'  Thej  confirmed  the 
league  of  Henry  V.  with  the  emperor  Sigismund ;  *  and  the 
treaty  of  Troyes,  which  was  so  fundamentally  to  change 
the  situation  of  Henry  and  his  successors,  obtained,  as  it 
evidently  required,  the  sanction  of  both  houses  of  parliament.^ 
These  precedents  conspiring  with  the  weakness  of  the  exec- 
utive government,  in  the  minority  of  Henry  VI.,  to  fiing  an 
increase  of  influence  into  the  scale  of  the  commons,  Uiey 
made  their  concurrence  necessary  to  all  important  business 
both  of  a  foreign  and  domestic  nature.  Thus  commissioners 
were  appointed  to  treat  of  the  deliverance  of  the  king  of 
Scots,  the  duchesses  of  Bedford  and  Gloucester  were  made 
denizens,  and  mediators  were  appointed  to  reconcile  the  dukes 
of  Gloucester  and  Burgundy,  by  authority  of  the  three  estates 
assembled  in  parliament'^  Leave  was  given  to  the  dukes  of 
Bedford  and  Gloucester,  and  others  in  the  king's  behalf,  to 
treat  of  peace  with  France,  by  both  houses  of  parliament,  in 
pursuance  of  an  article  in  the  treaty  of  Troyes,  that  no 
treaty  should  be  set  on  foot  with  the  dauphin  without  consent 
of  the  three  estates  of  both  realms."  This  article  was  after- 
wards repealed.^ 

Some  complaints  are  made  by  the  commons,  even  during 
the  first  years  of  Henry's  minority,  that  the  king's  subjects 
underwent  arbitrary  imprisonment,  and  were  vexed  by  sum- 
monses before  the  council  and  by  the  newly-invented  writ  of 
aubpoena  out  of  chancery.*  But  these  are  not  so  common  as 
formerly ;  and  so  far  as  the  rolls  lead  us  to  any  inference, 
there  was  less  injustice  committed  by  the  government  under 
Henry  VI.  and  his  father  than  at  any  former  period.  Waste- 
fulness indeed  might  justly  be  imputed  to  the  regency,  who 

t  JfLU.  9.  Z1&  troTenr  arom  betwMii  tbe  aarlt  manhal 

*  17  a.  n.  p.  SIA.  and  of  Warwick   napaeting  their  pva- 

*  4  H.  V.  vol.  It.  p.  96.  eedanoa;  founded  upon  the  royal  blood 
4  p.  1S5.  of  the  llrst,  and  long  prwoMton  of  Uia 

*  uoi.  Pari.  4  H.  V.  toI.  It.  p.  211, 242^    second.    In  this  the  commons  could  not 
277.  affrct  to  intarftre  judicially;  but  they 

*  £•  871>  found  a  singular  way  of  meddling,  by 
'  28  H.  VI.  ToL  T.  p.  103.     There  is    petitioning  the  king  to  eonftr  the  duke- 

rather  a  enrfous  instance  in  2  H.  VI.  of  dom  of  Norfolk  oif  the  earl  marshal, 

the  jealousy  with  which  the  commons  toI.  It.  p.  278. 

r^anled  any  proceedings  In  parliament  •  Rot.  Pari.  1  H.  VI.  p.  188 ;  8  H.  VJ 

vhexe  th^y  wtn  not  concerned.    A  con-  p.  292 ;  8  H.  VI.  p.  848. 
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had  scaiidaloaslj  lavished  the  king's  revenue.^  This  ulti- 
mately led  to  an  act  for  resuming  all  grants  since  hb  acces- 
sion, founded  upon  a  public  declaration  of  the  great  officers 
of  the  crown  that  his  debts  amounted  to  372,000^,  and  the 
annual  expense  of  the  household  to  24,000/.,  while  the  oxdi- 
narj  revenue  was  not  more  than  5000/L^ 

6.  But  before  this  time  the  skj  had  begun  to  darken,  and 
impeteh.  discontent  with  the  actual  administration  pervaded 
uonta  of  every  rank.  The  causes  of  this  are  familiar — 
the  unpopularity  of  the  king^s  marriage  with  Mar- 
garet of  Anjou,  and  her  impolitic  violence  in  the  conduct  of 
a^airs,  particularly  the  imputed  murder  of  the  people's  favor- 
ite, the  duke  of  Gloucester.  This  provoked  an  attack  upon 
her  own  creature,  the  duke  of  Suffolk.  Impeachment  had 
lain  still,  like  a  sword  in  the  scabbard,  since  the  accession  of 
Henry  IV.,  when  the  commons,  though  not  preferring  formal 
articles  of  accusation,  had  petitioned  the  king  that  Justice 
Rickhill,  who  had  been  employed  to  take  the  former  duke  of 
Gloucester's  confession  at  Calais,  and  the  lords  appellants  of 
Richard  XL's  last  parliament,  should  be  put  on  their  defence 
before  the  lords.*  In  Suffolk's  case  the  commons  seem  to 
have  proceeded  by  bill  of  attainder,  or  at  least  to  have  de- 
signed the  judgment  against  that  minister  to  be  the  act  of  the 
whole  legislature ;  for  they  delivered  a  bill  containing  articles 
against  him  to  the  lords,  with  a  request  that  they  would  pray 
the  king's  majesty  to  enact  that  bill  in  parliament,  and  tliat 
the  said  duke  might  be  proceeded  against  upon  the  said  arti- 
cles in  parliament  according  .o  the  law  and  custom  of  Eng- 
land. These  articles  contained  charges  of  high  treason,  chief  y 
relating  to  his  conduct  in  France,  which,  whether  treasonable 
or  not,  seems  to  have  been  grossly  against  the  honor  and  ad- 
vantage of  the  crown.  At  a  later  day  the  commons  presented 
many  other  articles  of  misdemeanor.  To  the  former  he  made 
a  defence,  in  presence  of  the  king  as  well  as  the  lords  both 
spiritual  and  temporal ;  and  indeed  the  articles  of  impeach- 
ment were  directly  addressed  to  the  king,  which  gave  him  a 
reasonable  pretext  to  interfere  in  the  judgment  But  from 
apprehension,  as  it  is  said,  that  Suffolk  could  not  escape  con- 
yiction  upon  at  least  some  part  of  these  charges,  Henry  antic- 
ipated with  no  -slight  irregularity  the  course  of  legal  trud,and, 

*  1  Tol.  ▼.  18  H.  VI.  p.  17.  •  38  H.  VI.  p.  18ft. 

•  Bat.  Pari.  toI.  UL  p.  480, 448. 
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snxDmoning  the  peers  into  a  private  chamber,  informed  the 
duke  of  Suffolk,  bj  mouth  of  his  chancellor,  that,  inasmuch 
as  he  had  not  put  himself  upon  his  peerage,  but  submitted 
whoUj  to  the  rojal  pleasure,  the  king,  acquitting  him  of  tats 
first  artides  containing  matter  of  treason,  bj  his  own  advice 
and  not  that  of  the  lonis,  nor  by  way  of  judgment,  not  being 
in  a  place  where  judgment  could  be  delivered,  banished  him 
for  five  years  from  his  dominions.  The  lords  then  present 
besought  the  king  to  let  their  protest  appear  on  record,  that 
neither  they  nor  their  posterity  might  lose  their  rights  of 
peerage  by  this  precedent  It  was  justly  considered  as  an 
arbitrary  stretch  of  prerogative,  ill  order  to  defeat  the  privi- 
leges of  parliament  and  sci-een  a  favorite  minister  from  pun- 
ishment But  the  course  of  proceeding  by  bill  of  attainder, 
instead  of  regular  impeachment,  was  not  judiciously  chosen 
by  the  commons.^ 

7.  Privilege  of  parliament,  an  extensive  and  singular 
branch  of  our  constitutional  law,  begins  to  attract  PriTitog*  of 
attention  under  the  Lancastrian  princes.  It  is  !»""»»•»»*• 
true  indeed  that  we  can  trace  long  before  by  records,  and 
may  infer  with  probability  as  to  times  whose  records  have  not 
survived,  one  considerable  immunity — a  freedom  from  arrest 
for  persons  transacting  the  king's  business  in  his  national 
council.^  Several  authorities  may  be  found  in  Mr.  Hatsell's 
Precedents ;  of  which  one,  in  the  9th  of  Edward  11.,  is  con- 
clusive.* But  in  those  rude  times  members  of  parliament 
were  not  always  respected  by  the  officers  executing  legal  pro- 
cess, and  still  less  by  the  violators  of  law.  Afler  several 
remonstrances,  which  the  crown  had  evaded,^  the  commons 
obtained  the  statute  11  Henry  YI.  c.  11,  for  the  punishment 
of  such  as  assault  any  on 'their  way  to  the  parliament,  giving 
double  damages  to  the  party .^  They  had  more  difficulty  in 
establishing,  notwithstanding  the  old  precedents  in  their  favor, 
an  immunity  from  all  ]priminal  process  except  in  charges  of 
treason,  felony,  and  breach  of  the  peace,  which  is  their  pres- 

1  Bol.  PttL  28  H.  VI.  Tol-.  T.  p.  176.  Jury  to  one  of  th«m,  tot  him  pay  a  fine." 

•  If  thb  wen  to  rest  upon  antiquity  Wilkins,  Leges  Anglo-Saxon,  p.  2. 

of  pr8ced«nt,  one  might  he  produced  that  *  Hatsell,  Tol.  i.  p.  12.                    ^ 

would  chaUenge   all   competition.      In  *  Rot.  Pari.  5  H.  IV.  p.  641. 

the  lava  of  Kthelbert,  the  first  Christian  >  The  clergy  had  got  a  little  prece 

king  of  Kent,  at  the  end  of  the  sixth  dence  in  this.     An  act  passed  8  H.  VI 

eentoxj,  yn  find  this  provision :  **  If  the  e.  I,  granting  privilege  from  arrast  foi 

ting  eaU  Ua  people  to  him  (i.  e.  in  the  themselTes  and  serrants  on  their  wej  to 

wttensiCflmot)  and  any  one  does  an  in-  oonTOcatkm. 
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ent  measure  of  privilege.  The  truth  was,  that,  with  a  right 
pretty  dearlj  recognized,  as  is  admitted  bj  the  judges  in 
Thorp's  case,  the  house  of  commons  had  no  regular  compul- 
sory process  at  their  commands  In  the  cases  of  Lark,  servant 
of  a  member,  in  the  8th  of  Henry  VI.,^  and  of  Gierke,  him- 
self a  burgess,  in  the  d9th  of  the  same  king,^  it  was  thought 
necessary  to  effect  their  release  from  a  civil  execution  by 
Bpeciial  acts  of  parliament  The  commons,  in  a  former  in- 
stance, endeavored  to  make  the  law  general  that  no  members 
nor  their  servants  might  be  taken  except  for  treason,  felony, 
and  breach  of  peace ;  but  the  king  put  a  negative  upon  tins 
part  of  their  petition. 

The  most  celebrated,  however,  of  these  early  cases  of 
privilege  is  that  of  Thomas  Thorp,  speaker  of  the  commons 
in  81  Henry  VI.  This  person,  who  was  moreover  a  baron 
of  the  exchequer,  had  been  imprisoned  on  an  execution  at 
suit  of  the  duke  of  York.  The  commons  sent  some  of  their 
members  to  complain  of  a  violation  of  privilege  to  the  king 
and  lords  in  parliament,  and  to  demand  Thorp's  release.  It 
was  alleged  by  the  duke  of  York's  counsel  that  the  trespass 
done  by  Thorp  was  since  the  beginning  of  the  parliament, 
and  the  judgment  thereon  given  in  time  of  vacation,  and  not 
during  the  sitting.     The  lords  referred  the  question  to  the 

judges,  who  Fud,  afler  deliberation,  that  '<  they  ought  not  to 
answer  to  that  question,  for  it  hath  not  be  used  aforetyme 
that  the  judges  should  in  any  wise  determine  the  privilege 
of  this  high  court  of  parliament;  for  it  is  so  liigh  and  so 
mighty  in  his  nature  thai  it  may  make  law,  and  that  that  is 
law  it  may  make  no  law ;  and  the  determination  and  knowl- 
edge of  that  privilege  belongeth  to  the  lords  of  the  parlia- 
ment, and  not  to  the  justices."  They  went  on,  however, 
afler  observing  that  a  general  writ  of  supersedeas  of  all 
processes  upon  ground  of  privilege  had  not  been  known,  to 
say  that,  **  if  any  person  that  is  a  member  of  this  high  court 
of  parliament  be  arrested  in  such  cases  as  be  not  for  treason, 
or  felony,  or  surety  of  the  peace,  or  for  a  condemnation  had 
before  the  parliament,  it  is  used  that  all  «uch  persons  should 
be  released  of  such  arrests  and  make  an  attorney,  so  that 

hey  may  have  their  freedom  and  liberty  freely  to  intend 
upon  the  parliament" 

1  Hot  Pwl  Tol.  iv.  p  857.  •  7d  TTd.  t.  p.  87i. 
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Notwithstanding  this  answer  of  the  judges,  it  was  con- 
cluded bj  the  lords  that  Thorp  should  remain  in  prison, 
withoat  regarding  the  alleged  privilege ;  and  the  commons 
were  directed  in  the  king's  name  to  proceed  ^  with  all  goodlj 
haste  and  speed"  to  the  election  of  a  new  speaker.  It  is 
curious  to  ohserye  that  the  commons,  forgetting  their  griev- 
ances,  or  content  to  drop  them,  made  such  haste  and  speed 
according  to  this  command,  that  they  presented  a  new  speaker  * 
for  approbation  the  next  day.^ 

This  case,  as  has  been  strongly  said,  was  begotten  bj  the 
iniqoitj  of  the  times.  The  state  was  verging  fast  towards 
dvU  war ;  and  Thorp,  who  afterwards  distinguished  himself 
for  the  Lancastrian  cause,  was  an  inveterate  enemy  of  the 
doke  of  York.  That  prince  seems  to  have  been  swayed  a 
Uttle  from  his  usual  temper  in  procuring  so  unwarrantable  a 
determination.  In  the  reign  of  Edward  IV.  the  commons 
dahned  privilege  against  any  civil  suit  during  the  time  of 
their  session ;  but  they  had  recourse,  as  before,  to  a  particu- 
lar act  of  parliament  to  obtain  a  writ  of  supersedeas  in  favor 
of  one  Atwell,  a  member,  who  had  been  sued.  The  present 
law  of  privilege  seems  not  to  have  been  fully  established,  or 
at  least  effectually  maintained,  before  the  reign  of  Henry 

No  privilege  of  the  commons  can  be  so  fundamental  as 
liberty  of  speech.  This  is  claimed  at  the  opening  of  every 
parliament  by  their  speaker,  and  could  never  be  infringed 
without  shaking  the  ramparts  of  the  constitution.  Richard 
II.'s  attack  upon  Haxey  has  been  already  mentioned  as  a 
flagrant  evidence  of  his  despotic  intentions.  No  other  case 
occurs  until  the  38d  year  of  Henry  VI.,  when  Thomas 
Young,  member  for  Bristol,  complained  to  the  commons, 
that,  "  for  matters  by  him  showed  in  the  house  accustomed 
for  the  commons  in  the  said  parliaments,  he  was  therefore 
taken,  arrested,  and  rigorously  in  open  wise  led  to  the  Tower 
of  London,  and  there  grievously  in  great  duress  long  time 
imprisoned  against  the  said  freedom  and  liberty ; ''  with  much 
more  to  the  like  effect.  The  commons  transmitted  this  peti- 
tion to  the  lords,  and  the  king  ^  willed  that  the  lords  of  his 
council  do  and  provide  for  the  said  suppliant  as  in  their  dis* 

1  Sot.  Pari.  vol.  T.  p.  289;  HatMlPt       <  Upon  this  ral^t  the  nador  ■hotOd 
Pi«a8deaCi,p.29.  havo  reeoano  to  HatieU^  ProMdants, 
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«1i(mi  shall  be  thought  convenieDt  and  re&'^onable."  This 
iprisonment  of  Young,  however,  had  happened  bix  years 
ifore,  in  consequence  of  a  motion  made  by  him  that,  the 
ng  then  having  no  issue,  the  duke  of  York  mi^t  be  de< 
ored  heir-apparent  to  the  crown.  In  the  present  sesaon, 
hen  the  duke  was  protector,  he  thought  it  well-timed  to 
■efer  his  claim  to  remuneration.' 

There  ia  a  remarkable  precedent  in  the  9th  of  Henry  IV, 
id  perhaps  the  earliest  authority  lor  two  eminent  T"axiiin 
'  parliamentary  law  —  that  the  commons  po8.sess  an  ezchi- 
ve  right  of  originating  money  bills,  and  that  the  king  ought 
A  to  take  notice  of  matters  pending  in  parliamcoL  A 
larrel  broke  out  between  the  two  houses  upon  this  ground; 
id  as  we  have  not  before  seen  the  commons  venture  to 
ash  openly  with  their  superiors,  the  circumstance  is  for  this 
Iditional  reason  worthy  of  attention.  As  it  has  been  titlla 
)ticed,  I  shall  translate  the  whole  record. 
"  Friday  the  second  day  of  December,  which  was  the  last 
ly  of  the  parliament,  the  commons  came  before  the  king 
id  the  lords  in  parliament,  and  there,  by  command  of  the 
ng,  a  schedule  of  indeomity  touching  a  certain  altercation 
oved  between  the  lords  and  commons  was  read ;  and  on 
lis  it  was  commanded  by  our  said  lord  the  king  that  the  said 
hedule  should  be  entered  of  record  in  the  roll  of  parlia- 
ent ;  of  which  schedule  the  tenor  is  as  follows :  Be  it  re- 
embered,  that  on  Monday  the  21st  day  of  November,  the 
ing  our  sovereign  lord  being  in  the  council-chamber  in  the 
>bey  of  Gloucester,*  the  lords  spiritual  and  temporal  for 
is  present  parliament  assembled  being  then  in  his  presence, 
debate  to<»  place  among  them  about  the  stale  of  the  king- 
>m,  and  its  defence  to  resist  the  malice  of  the  enemies  who 
I  every  side  prepare  to  molest  the  said  kingdom  and  its 
ithful  subjects,  and  how  no  man  can  resist  this  malice,  tin- 
se,  for  the  saf^uard  and  defence  of  his  said  kingdom,  oui 
ivereign  lord  the  king  has  some  notable  aid  and  subady 
wited  to  him  in  his  present  parliament.  And  therefore  il 
as  demanded  of  the  said  lords  by  way  of  question  what  aid 
ould   be   sufficient  and   requisite  in  these  circumstances? 

1  BM.  PuL  Tol.  T.  p.  StT'i  W.  War-  iDiMiin  oT  Iht  cnm<a  hiUrftnBa  ntt 

rtw,p,4it.   Mr,  HMJBllBamitotun  ftodom  of  ipwih  tn  pulliim«l     nLi 

iriooud  tUl  *u*,  toe    bs    DHntlanl  br  &" 
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To  which  question  it  was  answered  bj  iLe  said  lords  sevei^ 
allj,  that,  considering  the  necessitj  of  the  king  on  one  side, 
and  the  poverty  of  his  people  on  the  other,  no  less  aid  could 
be  sufficient  than  one  tenth  and  a  half  from  cities  and  towns, 
and  one  fifleenth  and  a  half  from  all  other  lay  persons ;  and, 
besides,  to  grant  a  continuance  of  the  subsidy  on  wool,  wool- 
fells,  and  leather,  and  of  three  shillings  on  the  tun  (of  wine), 
and  twelve  pence  on  the  pound  (of  other  merchandise),  from 
Michaelmas  next  ensuing  for  two  years  thenceforth*     Where- 
upon, by  command  of  our  said  lord  the  king,  a  message  was 
sent  to  the  commons  of  this  parliament  to  cause  a  certain 
Dumber  of  their  body  to  come  before  our  said  lord  the  king 
and  the  lords,  in  order  to  hear  and  report  to  their  compan- 
ions what  they  should  be  commanded  by  our  said  lord  the 
king.    And  upon  this  the  said  commons  sent  into  the  pres- 
ence of  our  said  lord  the  king  and  the  said  lords  twelve  of 
their  companions ;  to  whom,  by  command  of  our  said  lord  the 
king,  the  said  question  was  declared,  with  the  answer  by  the 
said  lords  severally  given  to  it.     Which  answer  it  was  the 
pleasure  of  our  said  lord  the  king  that  they  should  report  to 
the  rest  of  their  fellows,  to  the  end  that  they  might  take  the 
shortest  course  to  comply  with  the  intention  of  the  said  lords. 
Which  report  being  thus  made  to  the  said  commons,  they 
were  greatly  disturbed  at  it,  saying  and  asserting  it  to  be 
much  to  the  prejudice  and  derogation  of  their  liberties.    And 
after  that  our  said  lord  the  king  had  heard  this,  not  willing  that 
anything  should  be  done  at  present,  or  in  time  to  come,  that 
might  anywise   turn  against   the  liberty  of  the  estate  for 
which  they  are  come  to  parliament,  nor  against  the  liberties 
of  the  said  lords,  wills  and  grants  and  declares,  by  the  ad- 
'  vice  and  consent  of  the  said  lords,  as  follows :  to  wit,  that  it 
shall  be  lawful  for  the  lords  to  debate  together  in  this  present 
parliament,  and  in   every  other  for  time  to  come,  in  the 
king's  absence,  concerning  the  condition  of  the  kingdom,  and 
the  remedies  necessary  for  it.    And  in  like  manner  it  shall 
be  lawful  for  the  commons,  on  their  part,  to  debate  together 
concemiDg  the  said  condition  and  remedies.     Provided  al- 
ways that  neither  the  lords  on  their  part,  nor  the  commons 
on  theirs,  do  make  any  report  to  our  said  lord  the  king  of 
any  grant  granted  by  tha  commons,  and  agreed  to  by  the 
lords,  nor  of  the  communications  of  the  said  grant,  before 
that  the  said  lords  and  commons  are  of  one  accoi*d  and  agree- 
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ment  in  this  mattel*,  and  then  in  manner  and  form  accus- 
tomed —  that  is  to  say,  bj  the  mouth  of  the  speaker  of  the 
said  commons  for  the  time  being  —  to  the  end  that  the  said 
lords  and  commons  maj  have  what  they  desire  (avoir  puis- 
sent  leur  gree)  of  our  said  lord  the  king.  Our  said  lord  the 
king  willing  moreover,  by  the  consent  of  the  said  lords,  that 
the  oommunication  had  in  this  present  parliament  as  above 
be  not  drawn  into  precedent  in  time  to  come,  nor  be  turned 
to  the  prejudice  or  derogation  of  the  liberty  of  the  estate  for 
which  the  said  commons  are  now  come,  neither  in  this 
present  parliament  nor  in  any  other  time  to  come.  £ut 
wills  that  himself  and  all  the  other  estates  should  be  as  free 
as  they  were  before.  Also,  the  said  last  day  of  parliament, 
the  said  speaker  prayed  our  said  lord  the  king,'  on  the  part 
of  the  said  commons,  that  he  would  grant  the  said  commons 
that  they  should  depart  in  as  great  liberty  as  other  comm<ms 
had  done  before.  To  which  the  king  answered  that  this 
pleased  him  well,  and  that  at  all  times  it  had  been  his  de- 
sire." » 

Every  attentive  reader  will  discover  this  remarkable'  pas- 
sage to  illustrate  several  points  of  constitutional  law.  For 
hence  it  may  be  perceived  —  first,  that  the  king  was  used  in 
those  times  to  be  present  at  debates  of  the  lords,  personally 
advising  with  them  upon  the  public  business ;  which  also  ap- 
pears by  many  other  passages  on  record ;  and  this  practice, 
I  conceive,  is  not  abolished  by  the  king's  present  declaration, 
save  as  to  grants  of  money,  which  ought  to  be  of  the  free  will 
of  parliament,  and  without  that  fear  or  influence  which  the 
presence  of  so  high  a  person  might  create  :  secondly,  that  it 
was  already  the  established  law  of  parliament  that  the  lords 
should  consent  to  the  commons^  gr&nt,  and  not  the  commons 
to  the  lords' ;  since  it  is  the  ii^version  of  this  order  whereof 
the  commons  complain,  and  it  is  said  expressly  that  grants 
are  made  by  the  commons,  and  agreed  to  by  the  lords: 
thirdly,  that  the  lower  house  of  parliament  is  not,  in  proper 
language,  an  estate  of  the  realm,  but  rather  the  image  and 
representative  of  the  commons  of  England ;  who,  being  the 
third  estate,  with  the  nobility  and  clergy  make  up  and  con- 
stitute the  people  of  this  kingdom  and  liege  subjects  of  the 
crown.* 

I  Rot.  Psrl.  Tol.  I!i.  p.  611.  people,  and  not  without  the  authori^  o( 

t  A  notiOD  Li  entertained   bj  manj    lome  vezy  reepeetahto  namee,  that  the 
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At  the  next  meeting  of  parliament,  in  allusion  probablj  to 
this  disagreement  between  the  houses,  the  king  told  them 
that  the  states  of  parliament  were  oome  together  for  the 
common  profit  of  the  king  and  kii)gdom,  and  for  unanimity's 
sake  and  general  consent;  and  therefore  he  was  sure  the 
commons  would  not  attempt  nor  say  an3rthing  but  what 
should  be  fitting  and  conducive  to  unanimity ;  commanding 
them  to  meet  together  and  oonmiunicate  for  the  public 
service.* 

It  was  not  only  in  money  biUs  that  the  originating  power 
was  supposed  to  reside  in  the  commons.  The  course  of 
proceedings  in  parliament,  as  has  been  seen,  from  the  com- 
mencement at  least  of  Edward  III/s  reign,  was  that  the 
commons  presented  petitions,  which  the  lords,  by  themselves, 


king  b  one  of  the  three  estates  of  the 
nalm,  the  lords  spiritoai  and  temporal 
ibnning  together  the  second,  as  the  com- 
mons in  parliament  do  the  third.  This 
ll  contradicted  by  the  genenkl  tenor  of 
oar  ancient  records  and  law-boOks ;  and 
Indeed  the  analogy  of  other  gorernments 
•ught  to  haTe  the  greatest  wdght,  even 
If  Qore  reason  for  doabt  appeared  upon 
the  &ee  of  our  own  authorities.  But  the 
instanoes  where  the  three  estates  are  de- 
clared or  implied  to  be  the  nobility, clergy, 
mad  commons,  or  at  least  their  repre- 
sentatives in  parliament,  are  too  nnmer- 
•ue  for  insertion.  This  land  standeth, 
■STS  the  Chancellor  ScilUogton,  in  7th 
Bdward  IV..  by  three  states,  and  abore 
that  one  principal,  that  is  to  wit,  lords 
spiritual,  lords  tempoial,  and  eommoDS, 
and  over  ttiat,  state  royal,  as  our  rnver- 
eign  lord  the  king.  Rot.  Pari.  toI.  t. 
p.  622.  Thus,  too,  it  is  declared  that  the 
treaty  of  Staples  in  1492  was  to  be  oon- 
flnned  per  tros  status  regni  AogliiB  ritd 
et  debits  eouTooatos,  Tidelioet  per  pre- 
latos  et  eleniminoblles  et  oommnnltates 
^usdem  regni.    Rymer,  t.  xil.  p.  606 

I  will  not,  however,  suppress  one 
pasnge,  and  the  only  instance  that  has 
oceorred  in  my  reading,  where  the  king 
does  appear  to  hare  been  reckoned  among 
the  three  estates.  The  commons  say,  in 
the  2d  of  Ilenry  T?.,  that  the  states  of 
the  realm  may  be  compared  to  a  trinity, 
that  is,  the  king^  the  lords  spiritual  and 
temporal, and  the  eommons.  Rot.  Pari, 
vol.  iii.  p.  450.  In  this  expression,  how- 
ever, the  sense  shows  that  by  estates  of 
the  ffBslm  they  meant  members,  or  neo- 
easary  parts,  of  the  parliament. 

Whitekieke,on  the  ParUameritnryWrit, 
vol.  ii.  p.  43,  argues  at  length,  that  the 
are  king,  lordd.  and  com- 


mons, which  seems  to  hare  been  a  cur- 
rent doctrine  among  the  popular  lawyers 
of  Uie  Mventeenth  century.  Hie  reason> 
ing  is  chiefly  grounded  on  tlie  baronial 
tenure  of  bishops,  the  validity  of  acts 
passed  against  their  consent,  and  other 
arguments  of  the  same  kind  ;  which  might 
go  (jp  prove  that  there  are  only  at  pres- 
ent two  estates,  but  can  never  turn  tiie 
king  into  one. 

The  source  of  this  error  is  an  inatten- 
tion to  the  primary  sense  of  the  word 
estate  (status),  which  means  an  order  or 
condition  Into  which  men  are  classed  by 
the  institutions  of  society.  It  is  only  in 
a  secondary,  or  rather  an  elliptical  appl^ 
cation,  that  it  can  be  referred  to  theit 
representatives  in  parliament  or  national 
couu'^ils.  The  lords  temporal,  indeed,  of 
England  are  identical  -with  the  estate 
of  -the  nobility :  but  the  house  of  com- 
mons Is  not,  strictly  speaking,  the  estate 
of  commonalty,  to  which  its  members 
belong,  and  from  which  they  are  deputed. 
So  the  whole  body  of  the  clergy  are  prop- 
erly spoaking  one  of  the  estates,  and  are 
deficribed  as  such  in  the  older  authori- 
ties, 21  Rie.  II.  Rot.  Pari.  vol.  iii.  p.  848, 
though  latterly  the  lords  spiritual  in  par- 
liament acquired,  with  lens  correctness, 
that  appellation.  Hody  on  Convocations, 
p.  426.  The  bishops,  indeed,  may  be 
said,  constructively,  to  represent  the 
whole  of  the  clergy,  with  whoM  griev- 
ances  they  are  supposed  to  be  best  ao- 
qualnted,  and  whose  rights  it  is  their 
peculiar  duty  to  defend.  And  I  do  not 
find  that  the  inlbrior  clergy  had  any 
other  representation  in  the  cortas  of  Cas- 
tile and  Aragon.  where  the  ecolesiastioal 
order  was  always  counted  among  the 
estates  of  the  realm. 

1  Rot.  Pari.  vol.  ill  p.  628. 
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or  with  tbe  assistance  of  the  council,  having  dnlj  considered, 
the  sanction  of  the  king  was  notified  or  withheld.'  This  was 
so  much  according  to  usage,  that,  on  one  occasion,  when  the 
commons  requested  the  advice  of  the  other  house  on  a  matter 
before  them,  it  was  answered  that  the  ancient  custom  aod 
form  of  parliament  had  ever  been  for  the  commons  to  report 
their  own  opinion  to  the  king  and  lords,  and  not  to  the  con- 
trary; and  the  king  would  have  the  ancient  and  laudable 
usages  of  parliament  maintained.^  It  is  singular  that  in  the 
terror  of  innovation  the  lords  did  not  discover  how  materiallj 
this  usage  of  parliament  took  off  from  their  own  legislative 
influence.  The  rule,  however,  was  not  observed  in  succeed- 
ing times ;  bills  originated  indiscriminatelj  in  either  house 
and  indeed  some  acts  of  Henry  Y.,  which  do  not  appear  to 
be  grounded  on  any  petition,  may  be  suspected,  from  the 
manner  of  their  insertion  in  the  rolls  of  parliament,  to  have 
been  proposed  on  the  king's  part  to  the  commons.*  Bat 
there  is  one  manifest  instance  m  the  18th  of  Henry  VI., 
where  the  king  requested  the  commons  to  give  their  authori- 
ty to   such   regulations*  as   his  council  might  provide  for 


1  Hot.  Pari.  6  R.  n.  p.  100. 

•  Stat.  3  H.  V.  o.  6,  7,  8,  9 ;  4  H.  VI. 
e«  7. 

*  Rot.  Pari.  Tol.  t.  p.  7.  It  appears 
by  ft  caM  in  the  Tear  Book  of  the  83d 
of  Henry  VI.,  that,  where  the  lords 
made  only  some  minor  alterations  in 
ft  bill  sent  up  to  them  flrom  the  com- 
mons, eren  if  it  related  to  ft  g^nt  of 
money,  the  custom  was  not  to  remand 
It  for  their  assent  to  the  amendment. 
Brooke^s  Abridgment:  Parliament.  4. 
The  paasa^  is  worth  extracting,  io  order 
to  illustrate  the  course  of  proceeding  in 
parliament  at  that  time.  Case  fuit  que 
Sir  J.  P.  fUlt  attaint  de  certeyn  trespas 
paraotede  parliament,  dont  les  commons 
ftirent  assentus,  que  sit  ne  vient  oins  per 
tiel  jour  que  U  fbrfeytera  tiel  summe,  et 
les  spigneurs  done  plus  longe  jour,  et  le 
btl  nient  rehaile  al  ecwimous  arrere ;  et 
per  Kirby,  clerk  des  roles  del  parliament, 
ruse  del  parliament  est,  que  si  bil  Tieut 

itrimes  a  les  commons,  et  ils  passent  ceo, 
1  est  use  d'endorser  oeo  en  tiel  forme, 
Soit  bayle  as  seigniors;  et  si  les  seig- 
niors ne  le  toy  ne  alteront  le  bil,  donques 
est  use  ft  IlTcrer  ceo  al  clerke  del  parlia- 
mente  destre  enrol  saunz  endorser  ceo.  . 
Et  si  les  seigniors  Tolent  alter  un  bil  in 
ceo  que  poet  estoyer  ore  le  bil,  lis  poyent 
Minns  remHfdre  oeo  al  commons,  come  si 
les  commons  graunte  poundage,  purqna- 
tuor  ans,  et  fee  grantent  nia  par  deux 


ans,  oeo  ne  serra  rebftyle  ftl  eranmOBs; 
mes  si  les  commons  grauntent  nisi  par 
deux,ftns.  et  les  seignenzv  pur  qufttream, 
1&  ceo  serra  lelirer  ftl  commoiw«  et  «■ 
oest  case  les  seigniors  doyent  fidrs  nn 
sedule  de  lour  intent,  ou  d^endorserls 
bil  en  ceste  forme,  lies  seignears  eeo 
assentent  pur  durer  par  qufttu<u*  ans;  et 
quant  les  commons  onnt  le  bil  arrere,  et 
ne  Tolent  assenter  a  ceO,  oeo  ne  poet 
estre  un  actre;  mes  si  les  commons  vomit 
assentef,  donques  ils  indorse  leurrespons 
sur  le  mergent  ne  basaa  deins  le  bil  en 
tiel  fbrme,  Les  commons  sont  assentaos 
al  sednl  des  seigniors,  a  mesme  cesty  Ml 
annexe,  et  donques  sera  bayle  ad  eMrke 
del  parliament,  ut  supra.  JBt  si  un  bil 
soit  primes  liver  al  seigniors,  et  lebil 
passe  eox.  lis  ne  usont  de  ihyreascun  en- 
dorsement, mess  de  mitter  le  bil  as  com- 
mons ;  et  donques,  si  le  bil  passe  les  com- 
mons, il  est  use  destre  issint  endorce, 
Les  commons  sont  assentants;  et  oeo 
prore  que  U  ad  passe  les  seigniors  devant, 
et  lour  assent  est  a  ceet  passer  del  seig* 
niors ;  et  ideo  cest  aote  supra  nest  bon, 
pur  ceo  que  ne  fuic  rebaile  as  commons 
A  singular  assertion  is  made  in  the 
Year  Book  21  B-  TV.p  48  (Blaynard'f 
edit.),  that  ft  subsidy  grftnted  by  tbe 
commons  without  assent  of  the  peers  is 
Kood  enough.  This  cannot  surely  JiftV* 
been  law  at  that  time. 
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redressmg   the    abuse  of  purveyance;  to  which  thej  as- 
sented. 

If  we  are  to  choose  oonstitufional  precedents  from  seasons 
of  tranquillity  rather  than  disturbance,  which  surely  is  the  only 
means  of  preserving  justice  or  consistency,  but  little  intrinsic 
authori^  can  be  given  to  the  following  declaration  of  parlia- 
mentary law  in  the  llih  of  Richard  II. :  ^  In  this  parliament 
(the  roll  says)  all  the  lords  as  well  spiritual  and  temporal 
there  present  claimed  as  their  liberty  and  privilege,  that  the 
great  matters^moved  in  this  parliament,  and  to  be  moved  in 
other  parliaments  for  time  to  come,  touching  the  peers  of  the 
land,  should  be  treated,  adjudged,  and  debated  according  to  the 
course  of  parliament,  and  not  by  the  civil  law  nor  the  common 
law  of  the  land,  used  in  the  other  lower  courts  of  the  kingdom ; 
which  claim,  liberty,  and  privileges,  the  king  graciously  al- 
k)wed  and  granted  them  in  full  parliament."  ^  It  should  be 
remembered  that  this  assertion  of  paramount  privilege  was 
made  in  very  irregular  times,  when  the  king  was  at  the  mercy 
of  the  duke  of  Gloucester  and  his  associates^,  and  that  it  had 
a  view  to  the  inunediate  object  of  justifying  their  violent  pro-, 
ceedings  against  the  opposite  party,  and  taking  away  the  re- 
straint of  the  common  law.  It  stands  as  a  dangerous  rock 
to  be  avoided,  not  a  lighthouse  to  guide  us  along  the  channel. 
The  law  of  parliament,  as  determined  by  regular  custom,  is 
incorporated  into  our  constitution ;  btit  not  so  as  to  warrant 
an  indefinite,  uncontrollable  assumption  of  power  in  any  case, 
least  of  all  in  judicial  procedure,  where  the  form  and  the  es- 
sence of  justice  are  inseparable  from  each  other.  And,  in 
fact,  this  claim  of  the  lords,  whatever  gloss  Sir  E.  Coke  may 
put  upon  it,  was  never  intended  to  bear  any  relation  to  the 
privileges  of  the  lower  house.  I  should  not,  perhaps,  have 
noticed  this  passage  so  strongly  if  it  had  not  been  made  the 
basis  of  extravagant  assertions  as  to  the  privileges  of  parlia- 
ment;' the  spirit  of  which  exaggerations  might  not  be  ill 
adapted  to  the  times  wherein  Sir  E.  G)ke  lived,  though  I 
thixik  they  produced  at  several  later  periods  no  slight  mischief, 
some  consequences  of  which  we  may  still  have  to  experience. 

The  want  of  all  judicial  authority,  either  to  issue  process 
or  to  examine  witnesses,  together  with  the  usual  Contested 
shortness  of  sessions,  deprived  the  house  of  com-  Jaw***"* 
mons  of  what  is  now  considered  one  of  its  most  determined 

1  Boi.  Pari.  toI.  Ul.  p.  214.  >  Coke's  4th  InsUtate,  p.  IB. 
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fundamental  privileges,  the  cognizance  of  disputed  elecdona. 
Upon  a  false  return  by  the  sheriff,  there  was  no  rem- 
edy but  through  the  king  or  his  counciL  Six  instances 
only,  I  believe,  occur,  during  the  reigns  of  the  Plantagenet 
family,  wherein  the  misconduct  or  mistake  of  the  sheriff  is 
recorded  to  have  called  for  a  specific  animadversion,  though  it 
was  frequently  the  ground  of  general  complaint,  and  even  of 
some  statutes.  The  first  is  in  the  12th  of  Edward  11^  when 
a  petition  was  presented  to  the  council  against  a  false  return 
for  the  county  of  Devon,  the  petitioner  having  been  duly 
elected.  It  was  referred  to  the  court  of  exchequer  to  summon 
the  sheriff  before  them.^  The  next  occurs  in  the  36th  of 
Edward  III.,  w^en  a  writ  was  directed  to  the  sheriff  of  Lan- 
cashire, after  the  dissolution  of  parliament,  to  inquire  at  the 
county-court  into  the  validity  of  the  election ;  and  upon  bis 
neglect  a  second  writ  issued  to  the  justices  of  the  peace  to 
satisfy  themselves  about  this  in  the  best  manner  they  could, 
and  report  the  truth  into  chancery.  This  inquiry  a^r  the 
dissolution  was  on  account  of  the  wages  for  attendance,  to 
which  the  knights  unduly  returned  could  have  no  pretence.' 
We  find  a  third  case  in  the  7th  of  Richard  U.,  when  the 
king  took  notice  that  Thomas  de  Camoys,  who  was  sum- 
moned by  writ  to  the  house  of  peers,  had  been  elected  knight 
for  Surrey,  and  directed  the  sheriff  to  return  another.*  In 
the  same  year  the  town  of  Shaftesbury  petitioned  the  king, 
lords,  and  commons  against  a  false  return  of  the  sheriff  of 
Dorset,  and  prayed  them  to  order  remedy.  Nothing  further 
appears  respecting  this  petition.^  This  is  the  first  instance  of 
the  commons  being  noticed  in  matters  of  election.  But  the 
next  case  is  more  material ;  in  the  5th  of  Henry  IV.  the 
commons  prayed  the  king  and  lords  in  parliament,  that,  be- 
cause the  writ  of  summons  to  parliament  was  not  sufficiently 
returned  by  the  sheriff  of  Rutland,  this  matter  might  be  ex- 
amined in  parliament,  aiid  in  case  of  default  found  therein 
an  exemplary  punishment  might  be  inflicted ;  whereupon  the 
lords  sent  for  the  sheriff  and  Oneby,  the  knight  returned,  as 
well  as  for  Thorp,  who  had  been  duly  elected,  and,  having  ex- 
amined into  the  facts  of  the  case,  directed  the  return  to  be 
amended,  by  the  insertion  of  Thorp's  name,  and  committed 


1  OlaoTil^a  Reports  of  Bleetloiui,  odlt.       *  QIanTirs  Reports,  fbld.  from  Piyni 
rri;  Introduction,! 
<  4  Prynoe,  p  261 


1771;  Introducaon,  p  12.  *  QUavil's  Reports,  iUd.  from  PzyniM 
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the  sheriff  to  the  Fleet  till  he  should  pay  a  fine  at  the  king^a 
pleasare.^  The  last  passage  that  I  can  produce  is  from  the 
roll  of  18  H.  VI.,  where  "  it  is  considered  by  the  king,  with 
the  advice  and  assent  of  the  lords  spiritual  and  temporal," 
that,  whereas  no  knights  have  been  returned  for  Cambridge- 
shire, the  sheriff  shall  be  directed,  by  another  writ,  to  hold  a 
court  and  to  proceed  to  an  election,  proclaiming  that  no  person 
shall  come  armed,  nor  any  tumultuous  proceeding  take  place ; 
something  of  which  sort  appears  to  have  obstructed  the  exe* 
cution  of  the  first  writ.  It  is  to  be  noticed  that  the  commons 
are  not  so  much  as  named  in  this  entry .^  But  several  pro- 
visions were  made  by  statute  under  the  Lancastrian  kings, 
when  seats  in  parliament  became  much  more  an  object  of 
competition  than  before,  to  check  the  partiality  of  the  sheriffs 
iu  niaking  undue  returns.  One  act  (11  H.  IV.  c.  1)  gives 
the  justices  of  assize  power  to  inquire  into  this  matter,  and 
inflicts  a  penalty  of  one  hundred  pounds  on  the  sheriff.  An- 
other (6  H.  YI.  c  4)  mitigates  the  rigor  of  the  former,  so  far 
as  to  permit  the  sheriff  or  the  knights  returned  by  him  to  trav- 
erse  the  inquests  before  the  justices ;  that  is,  to  be  heard  in  their 
own  defence,  which,  it  seems,  had  not  been  permitted  to  them. 
Another  (23  H.  VI.  c  14)  gives  an  additional  penalty  upon 
false  returns  to  the  party  aggrieved.  These  statutes  conspire 
with  many  other  testimonies  to  manifest  the  rising  importance 
of  the  house  of  commons,  and  the  eagerness  with  which  gen- 
tlennen  of  landed  estates  (whatever  might  be  the  case  in  petty 
boroughs)  sought  for  a  share  in  the  national  representation* 
Whoever  may  have  been  the  original  voters  for  county  re- 
presentatives, the  first  statute  that  regulates  their  in  whom 
election,  so  far  from  limiting  the  privilege  to  ten-  ^^J^,°' 
ants  in  capite,  appears  to  place  it  upon  a  very  knights 
large  and  democratical  foundation*  For  (as  I  ""^^•*- 
rather  conceive,  though  not  without  much  hesitation),  not 
only  all  freeholders,  but  all  persons  whatever  present  at  the 
county-court,  were  declared,  or  rendered,  capable  of  voting 
for  the  knight  of  their  shire.  Such  at  least  seems  to  be  the 
inference  from  the  expressions  of  7  H.  IV.  c  15,  *•  all  who 
are  there  present,  as  well  suitors  duly  summoned  for  that 
canse  as  others.**  *    And  this  acquires  some  degree  of  confir- 

1  OlanTiri  Reports,  Ibid,  md  Boft.  Pari  hypothesis,  though  embnoed  by  PrynDe. 

fol.  Hi.  p.  680'.  l8, 1  conftss,  much  opposed  to  genenu 

V  Bot.  Ptol.  Tol.  T.  p.  7.  opinion  ;  and  a  Tezy  rwipectable  living 

•  S  Pxynns's  Register,  p.  187.     Tliis  writer  treats  such  an  interpretation  of 
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madon  from  the  later  statute,  8  H.  VI.  c  7,  which,  reciting 
that  "elections  of  knights  of  shires  have  now  of  late  been 
made  bj  very  great,  outrageous,  and  excessive  number  of 
people  dwelling  within  the  same  counties,  of  the  which  most 
part  was  people  of  small  substance  and  of  no  value,"  confines 
the  elective  franchise  to  freeholders  of  lands  or  tenements  to 
the  value  of  fortj  shillings. 

The  representation  of  towns  in  parliament  was  founded 
Kieetknis  of  upou  two  principles  —  of  consent  to  public  bur- 
bttigessQt.  dens,  and  of  advice  in  public  measures,  especially 
such  as  related  to  trade  and  shipping.  Upon  both  these  ac- 
counts it  was  natural  for  the  kings  who  first  summoned  them 
to  parliament,  little  foreseeing  that  such  half-emancipated 
burghers  would  ever  clip  the  lowest  plumes  of  their  prerog- 
ative, to  make  these  assembles  numerous,  and  summon  mem- 
bers from  every  town  of  consideration  in  the  kingdom.  Thus 
the  writ  of  23  E.  I.  directs  the  sherifis  to  cause  deputies  to  be 
elected  to  a  general  council  from  every  city,  borough,  and 
trading  town.  And  although  the  last  words  are  omitted  in 
subsequent  writs,  yet  their  spirit  was  preserved ;  many  towns 
having  constantly  returned  members  to  parliament  by  r^ukur 
summonses  from  the  sheriffs,  which  were  no  chartered  bor- 
oughs, nor  had  apparently  any  other  claim  than  their  popu- 
lousness  or  commerce.  These  are  now  called  boroughs  by 
prescription.^ 


the  statnte  7  H.  IV.  m  chimerical.  The 
words  cited  in  the  text,  "  u  othera," 
mean  only,  according  to  him,  eultoni  not 
duly  aommoned.  Ueywood  on  Elections, 
▼ol.  1.  p.  20.  Bnt,  as  I  preaame,  the 
tummons  to  fireebolders  was  by  general 
proclamation ;  so  that  it  ia  not  easy 
to  perceire  what  diflforence  there  could 
be  between  aammoned  and.  onsummoned 
suitors.  And  if  the  words  are  supposed 
to  glance  at  the  private  summonses  to 
a  few  friends,  by  means  of  which  the 
•heriffli  were  accustomed  to  procure  a 
clandestine  election,  one  can  hardly  ini- . 
agine  tliat  such  persons  would  be  styled 
*^  duly  summoned."  It  is  not  unlikely, 
howerer,  that  these  large  expressions 
were  inadvertently  used,  and  that  they 
led  to  that  inundation  of  roterb  without 
property  wliich  rendered  the  subsequent 
act  of  Henry  VI.  necessary.  That  of 
Henry  IV.  had  itself  been  occasioned  by 
an  opposite  evil,  the  dose  election  of 
knights  by  a  fcw  persons  In  the  name  of 
the  cnun^. 
Yet  the  oonsequenoe  of  the  statute  of 


Henry  IV.  was  not  to  let  in  too  ma^y 
voters,  or  to  render  elections  tamnltoovs, 
in  the  largest  of  English  counties,  what* 
ever  it  might  be  In  others.  Prynne  has 
published  some  dngular  sheriff's  in- 
dentures ibr  the  county  of  York,  all 
during  the  interval  between  the  acts  of 
Henry  IV.  and  Henry  VI.,  which  an 
sealed  by  a  few  persons  calling  them- 
selves  the  attorneys  of  some  peers  and 
ladles,  who,  as  Ikr  as  appears,  had  soldy 
returned  the  knights  of  that  shire.  8 
Prynne,  p.  162.  ^Vhat  degree  of  weight 
these  anomalous  returns  ought  to  possess 
I  leave  to  the  reader. 

1  The  majority  of  prasoxfptive  boroughs 
hare  prescriptive  corporations,  wluBh 
cany  the  le^sl,  which  Is  not  always  tlM 
moral,  presumption  of  an  ori^nal  charter. 
But  "  many  boroughs  and  towns  in  Bn^ 
land  have  burgesses  by  prsseiiption,  thai 
never  were  incorporated."  Ch.  J.  Ho- 
bart  in  Dungaanon  Case,  Hobart's  Ba- 

Krts,  p.  15.    And  Mr.  Lnden  thinks,  I 
ow  not  how  Justly,  that  in  the  age  of 
Edward  I.,  which  is  most  to  our  immedl* 
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Besides  ihese  respectable  towns,  there  were  some  of  a  less 
raoinent  figure  which  had  writs  directed  to  them  as  ancient 
demesnes  of  the  crown.  During  times  of  arbitrary  taxation 
the  crown  had  set  tallages  alike  upon  its  chartered  boroughs 
and  upon  its  tenants  in  demesne.  When  parliamentary  con- 
sent became  indispensable,  the  free  tenants  in  ancient  de< 
mesne,  or  rather  such  of  them  as  inhabited  some  particular 
yUIs,  were  called  to  parliament  among  the  other  representa- 
tives of  the  commons.  They  are  usually  specified  distinctly 
from  the  other  classes  of  representives  in  grants  of  subsidies 
throughout  the  parliaments  of  the  first  and  second  Edwards, 
till,  about  the  beginning  of  the  third's  reign,  they  were  con- 
founded with  ordinary  burgesses.^  This  is  th^  foundation  of 
that  particular  species  of  elective  franchise  incident  to  what 
we  denominate  burgage  tenure ;  which,  however,  is  not  con- 
fined to  the  ancient  demesne  of  the  crown.* 

The  proper  constituents  therefore  of  the  citizens  and  bur- 
gesses in  parliament  appear  to  have  been  —  1.  All  chartered 
boroughs,  whether  they  derived  their  privileges  fro  A  the 
crown,  or  from  a  mesne  lord,  as  several  in  Cornwall  did  from 
Richard  king  of  the  Romans;*  2.  All  towns  which  were  the 
ancient  or  the  actual  demesne  of  the  crown ;  3.  All  consider- 
able  places,  though   iminoorporated,  which   could  afford  to 
defray  the  expenses  of  their  representatives,  and  had  a  no- 
table interest  in  the  public  welfare.     But  no  parliament  ever 
perfectly  corresponded  with  this  theory.    The  writ 
was  addressed  in  general  terms  to  the  sheriff,  re-  thT^erur 
quiring  him  to  cause  two  knights  to  be  elected  out  JJ^^^L 
of  the  body  of  the  county,  two  citizens  from  every 
city,  and  two  burgesses  from  every  borough.     It  rested  alto- 
gether upon  him  to  determine  what  towns  should  exercise 
this  franchise ;  and  it  is  really  incredible,  with  all  the  care- 

ftto  pnxpow,  **  there  were  not  perfaapa  has  more  firequently  been  that  of  adTO. 

thirty    oorporationfl   In  the   kingdom.'*  eates  pleading  for  their  clients  than  of 

aeports  of  Electtons,  toI.  i.  p.  98.    Bat  I  nnblaned  antiquaries.  If  this  be  kept  in 

rnuat  allow  that»  in  the  opinion  of  manj  yiew,  the  lorer  of  constitutional  history 

sound  lawyers,  the  representation  of  nn-  will  find  much  information  In  several  of 

cbarterred,   or   at  least   unincorporated  the  reported  cases  on  controTerted  eleo- 

boronghs  wm  rather  a  real  priTllege.  and  tions ;  particularly  those  of  Tewksbury 

founded  upon  tenure,  than  one  arising  and   Lbkeanl,   in   FeckweU^s    Keports, 

oat  of  thcttr  share  in  public  contribu-  toI.  i. 

tions.    Ch.  J.  Holt  in  Ashby  r.  White,  2  1  Brady  on  Boroughs,  p.  76,  80,  and 

Ld.  Raymond,  951.   Heywood  on  Borough  168.    Case  of  Tewksbary,  in  PeekweU^ 

XleetioDS,  p.  11.    This  inquiry  is  very  Reports.  toI.  i.  p.  178. 

otaKore ;  and  perliaps  the  more  so,  b»*  *  Littleton,  s.  182, 168 

tiM  Ifsacning  direofced  towards  it  '  Brady,  P*  97 
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lessness  and  ignorance  of  those  times,  what  fraads  the  sheriffs 
▼entared  to  commit  in  executing  this  trust.  Though  parlia- 
ments met  almost  every  year,  and  there  could  be  no  mistake 
in  so  notorious  a  fact,  it  was  the  omtinual  practice  of  sheriffs 
to  omit  boroughs  that  had  been  in  recent  habit  of  electing 
members,  and  to  return  upon  the  writ  that  there  were  no 
more  within  their  county.  Thus  in  the  12th  of  Edward  ILL 
the  sheriff  of  Wiltshire,  after  returning  two  citizens  for  Salis- 
bury, and  burgesses  for  two  boroughs,  concludes  with  these 
words:  —  "There  are  no  other  cities  or  boroughs  within  my 
bailiwick."  Yet  in  fact  eight  other  towns  had  sent  members 
to  preceding  parliaments.  So  in  the  6th  of  Edward  XL  the 
sheriff  of  Bucks  declared  that  he  had  no  borough  within  his 
county  except  Wycomb ;  though  Wendover,  Agmondesham, 
and  Marlow  had  twice  made  returns  since  that  king's  acces- 
sion.^ And  from  this  cause  alone  it  has  happened  that  many 
towns  called  boroughs,  and  having  a  charter  and  constitution 
as  such,  have  never  returned  members  to  parliament ;  some 
of  wltich  are  now  among  the  most  considerable  in  England, 
as  Leeds,  Birmingham,  and  Macclesfield.' 

It  has  been  suggested,  indeed,  by  Brady,*  that  these  returns 
may  not  appear  so  false  and  collusive  if  we  suppose  the  sheriff 
to  mean  only  that  there  were  no  resident  burgesses  within 
these  boroughs  fit  to  be  returned,  or  that  the  expense  of  their 
wages  would  be  too  heavy  for  the  place  to  support  And  no 
doubt  the  latter  plea,  whether  implied  or  not  in  the  retnm, 
was  very  frequently  an  inducement  to  the  sheriffs  to  spare 
the  smaller  boroughs.  The  wages  of  knights  were  four  shil- 
lings a  day,  levied  on  all  freeholders,  or  at  least  on  all  holding 
by  knight-service,  within  the  county.*     Those  of  bui^gesses 

1  Brady    on   BoroughSi    p.    110.     8  *  WIIUs,  Notltia  Parliamenterfa,  toI.  U 

Prynne,  p.  2S1.    The  latter  eTen  arirnes  prefiuse,  p.  85. 

that   thia   poorer   of    omitting  ancient  >  p.  Il7. 

boronghfl  was  legally  rested  in  the  Bheriff  *  It  is  a  perplexing  question  wbeCher 

before   the  6th   of    Richard   II. ;    and  freeholders  in  socage  were  liable  to  eon- 

though  the  Utngnage  of  that  act  implies  tribute  towards  the  wages  of  knights; 

the  contrary  of  this  position,  yet  it  is  and  anthorities  might  be  produced  on 

more  than  probable  that  most  of  our  both  sides.    The  more  probable  snpposl- 

parliamentary  boroughs  by  prescription,  tion  is,  that  they  were  not  exempted, 

especially  such  as  were  then  unincorpo-  See  the  various  petitions  relating  to  Um 

rated,  are  indebted  for  their  privileges  to  payment  of  vmgeB  in    Prynne's  fburtb 

the  exercise  of  the  sheriff 's  discretion ;  k^gister.    This  to  not  unconnected  with 

not  founded  on  partiality,  which  would  the  question  as  to  their  itght  of  sufbage. 

rather  have  led  him  to  omit  them,  but  See  p.  115  of  thte  volume.    Freeholden 

on  the  broad  principle  that  they  were  within  franchises  made  repeated  endear- 

fufllciently   opulent   and  important   to  ors  to  exempt  themselves  ftt>m  payment 

•end  repreeentativw  to  parliament.  of  wages.    Thus  in  9  H.  IV  it  was  ist* 
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were  half  that  sutn;^  but  even  this  pittance  was  raised  with 
reluctance  and  difficulty  from  miserable  burghers,  little  solici- 
tous about  political  franchises.  Poverty,  indeed,  seems  to 
have  been  accepted  as  a  legal  excuse.  In  the  6th  of  £.  II. 
the  sheriff  of  Northumberland  returns  to  the  writ  of  sum- 
mons that  aU  his  knights  are  not  sufficient  to  protect  the 
county;  and  in  the  1st  of  E.  III.  that  they  were  too  much 
ravaged  by  their  enemies  to  send  any  members  to  parliament.' 
The  sheriffs  of  Lancashire,  after  several  returns  that  they 
had  no  boroughs  within  their  county,  though  Wigan,  Liver- 
pool, and  Preston  were  such,  alleged  at  length  that  none 
ought  to  be  called  upon  on  account  of  their  poverty.  This 
return  was  constantly  made,  from  36  £.  III.  to  the  reign  of 
Henry  VL» 

The  elective  franchise  was  deemed  by  the  boroughs  no 
privilege  or  blessing,  but  rather,  during  the  chief 
part  of   this    period,  an    intolerable    grievance,  of  ^roughi 
Where  they  could  not  persuade  the  sheriff  to  omit  Jj^jj^ 
sending  his  writ  to  them,  they  set  it  at  defiance  by 
sending  no  return-    And  this  seldom  failed  to  succeed,  so  that, 
after  one  or  two  refusals  to  comply,  which  brought  no  punish- 
ment upon  them,  they  were  left  in  quiet  enjoyment  of  their 
insignificance.    The  town  of  Torrington,  in  Devonshire,  went 

I                   tied  "by  parlluiMnt  that,  to  put  an  end  came,  for  going  and  retamlng.    It  ap- 

'                   to  the  dlfiputes  on  thiB  rabject  between  pean  by  theae  that  thlrty-flye  or  forty 

fbm  people  of  CambHdgeshlr»  and  thote  miles  were  reckoned  a  day^s  journey ; 

of  the  Isle  of  Ely.  the  latter  shonid  pay  which  may  correct  the  exaggerated  no- 

20Q<.  and  be  quit  in  future  of  all  ehaxgoe  tlons  of  bad  roada  and  tardy  locomotion 

on  that  account.    Rot.  Pari.  toI.  It.  p.  that  are   aometimca   entertained.     See 

MS.    By  this  means  the  inhabitants  of  Prynne's  fourth  Register,  and  Willis's 

that  f^DChise  seem  to  hare  purchased  Notida  Parliamentana,  passim. 

tiM  right  of  suffrage,  which  they  still  The  latent  entries  of  writs  for  ezpenssB 

enjoy,  though  not,  I  suppose,  suitors  to  In   the  close  rolls  are  of  2  H.  V. ;  but 

the  eoanty-conrt.    In  most  other  fran-  they  may  be  prored  to  hare  issued  much 

chises,  and  in  many  cities  erected  into  longer ;  and  Prynne  trsces  them   to  the 

disUnet  counties,  the  same  pririlege  of  end   of    Henry  VITI.'b  reign,    p     405. 

Todng  for  knights  of  the  shire  is  practi-  Without  the  formality  of  this  writ  a 

I                    tally  exercised ;  but  whether  this  has  rery  fow  Instances  of  towns  remunera^ 

!                    notproceeded  as  mnch  from  the  tendency  Ing  their  burgesses   for  attendance  In 

of  returning  oOieen  and  of  parliament  parliament  are  known  to  hare  occurred 

to  likTor  the  right  of  election  in  donbtfhl  in  later  times.    Andrew  Marvel  Is  oom- 

I                   cases,  as  from  the  merits  of  their  preten-  monly  said  to  have  been  the  la^t  who 

BioM,  may  be  a  question.  received  this  honorable  salary.  A  modem 

&  The  wages  of  knights  and  burgesses  book  asserts  that  wages  were   paid  In 

were  first  reduced  to  this  certain  sum  some  Cornish  boroughs  as  late  as  the 

hs  the  writs  De  levandls  expensis.  16  E.  eighteenth  century.    Lysons^  Gomwall, 

11.    Prynne**   fourth   Register,   p.    68.  pre&oe,    p.    xxzii. ;     but   the     pai 

These  were  Issued   at   the  request  of  quoted  in  proof  of  this  Is  not  pi 

Aose  who  had  serred,  after  the  dissolu-  enough  to  support  so  unlike^  a  &ot. 

I                   tion  of  parliament,  and  included  a  ecr-  *  8  Prynne,  p.  166 

I                    Wn  number  of  days,  according  to  the  '4  Prynne,  p.  817. 

^  astanee  at    the  county  whence   they 
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further,  and  obtained  a  charter  of  exemption  from  sending 
burgesses,  grounded  upon  what  the  charter  asserts  to  appear 
on  the  rolls  of  chancery,  that  it  had  never  been  represented 
before  the  21st  of  £.  III.  This  is  absolutely  false,  and  is  a 
proof  how  little  we  can  rely  upon  the  veracity  of  records, 
Torrington  having  made  not  less  than  twenty-two  returns  be- 
fore that  time.  It  is  curious  tliat  in  spite  of  this  charter  the 
town  sent  members  to  the  two  ensuing  parliaments,  and  then 
ceased  forever.^  Richard  II.  gave  the  inhabitants  of  Col« 
Chester  &  dispensation  from  returning  burgesses  for  five  years, 
in  consideration  of  the  expenses  they  had  incurred  in  fortify- 
ing the  town.'  But  this  immunity,  from  whatever  reason, 
was  not  regarded,  Colchester  having  continued  to  make  re- 
turns as  before. 

The  partiality  of  sheriffs  in  leaving  out  boroughs,  which 
were  accustomed  in  old  time  to  come  to  the  parliament,  was 
repressed,  as  far  as  law  could  repress  it,  by  a  statute  of  Rich- 
ard II.,  which  imposed  a  fine  on  them  for  such  neglect,  and 
upon  any  member  of  parliament  who  should  absent  himself 
from  hi^  duty.*  But  it  is,  I  think,  highly  probable  that  a 
great  part  of  those  who  were  elected  from  the  boroughs  did 
not  trouble  themselves  with  attendance  in  parliament.  The 
sheriff  even  found  it  necessary  to  take  sureties  for  their  exe- 
cution of  so  burdensome  a  duty,  whose  names  it  was  usual, 
down  to  the  end  of  the  fifteenth  century;  to  endorse  upon  the 
writ,  along  with  those  of  the  elected.*  This  expedient  is  not 
likely  to  have  been  very  successful ;  and  the  small  number, 
comparatively  speaking,  of  writs  for  expenses  of  members 
for  boroughs,  which  have  been  published  by  Prynne,  while 
those  for  the  knights  of  shires  are  almost  complete,  leads  to 
a  strong  presumption  that  their  attendance  was  very  defective. 
This  statute  of  Richard  11.  produced  no  sensible  effect 
By  what  persons  the  election  of  burgesses  was  usually 
made  is  a  question  of  great  obscurity,  which  is  still 
eiacton'in  occasi6nally  debated  before  committees  of  parlia- 
N^ronghs  ment.  It  appears  to  have  been  the  common  prac- 
tice for  a  very  few  of  the  principal  members  of 
the  corporation  to  make  the  election  in  the  county-court,  and 


/ 


4  Prynntt,  p.  820.  times  an  elected  burgess  absolutely  re- 

•  8  Prynne,  p.  241.  ftised  to  go  to  parliament,  and  dro^Ws 

'  6  R.  n.  Stat.  ii.  0.  4.  conntituents  to  a  fre^h  choiee.  8  FrpanB, 

I  Lodeit's  Reports,  toI.  i.  p.  16.  Some-  p  277. 
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their  names,  as  actual  electors,  are  generally  returned  upon 
the  writ  by  the  sheriff.^  But  we  cannot  surely  be  warranted 
by  this  to  infer  that  they  acted  in  any  other  capacity  than  as 
deputies  of  the  whole  body,  and  indeed  it  is  frequently  ex- 
pressed that  they  chose  such  and  such  persons  by  the  assent 
of  the  community ; '  by  which  word,  in  an  ancient  corporate 
borough,  it  seems  natural  to  understand  the  freemen  partici- 
pating in  its  general  franchises,  rather  than  the  ruling  body, 
which,  in  many  instances  at  present,  and  always  perhaps  in 
the  earliest  age  of  corporations,  derived  its  authority  by  dele 
gation  from  the  rest.  The  consent,  however,  of  the  inferio. 
freemen  we  may  easily  believe  to  have  been  merely  nominal ; 
and,  £rom  being  nominal,  it  would  in  many  places  come  by 
degrees  not  to  be  required  at  all ;  the  corporation,  specially  so 
denominated,  or  municipal  government,  acquii'ing  by  length 
of  usage  an  exclusive  privilege  in  election  of  members  of 
parliament,  as  they  did  in  local  administration.  This,  at  least, 
appears  to  me  a  more  probable  hypothesis  than  that  of  Dr. 
Bnuly,  who  limits  the  original  right  of  election  in  all  corpo- 
rate boroughs  to  the  aldermen  or  other  capital  burgesses.* 

The  members  of  the  house  of  commons,  from  this  occa> 
rional  disuse  of  ancient  boroughs  as  welltis  from  the  Mmnben  of 
creation  of  new  ones,  underwent  some  fluctuation  the  house  of 

«      .  .1  .    _i         1  ■      1.    X  •  rn         oommoni* 

during  the  period  subject  to  our  review.    Two 
hundred  citizens  and  burgesses  sat  in  the  parliament  held  by 
Edward  I.  in  his  twenty-third  year,  the  earliest  epoch  of  ac- 
knowledged representation.    But  in  the  reigns  of  Edward  IIL 
and  his  three  successors  about  ninety  places,  on  an  average, 

1  8  Prynne,  p.  252.  ently  hj  delegates  from  the  boroughs, 

t  8  PryniM,  p.  257,  de  anensu  totina  who  wexe  authorised  bj    their    fellow- 

oommanitaftis  pnedictae  elegeruut  R.  W. ;  burgesses   to   elect  representatlTes    fbr 

ao  in  seTeral  other  instances  quoted  In  them  in   parliament.    In  the  reigns  of 

the  ensuing  pages.  James  I.  and  Charles  I.,  when  popular 

*  Bradj  on    Boroughs,   p.    132,    ke.  principles  were  in   their  greatest  vigor, 

Mr.  Allen,  than  whom  no  one  of  equal  there  was  a  strong  disposition    in  the 

learning  was  erer  less   inclined  to  de-  house  of  commons  to  extend  the  right 

irreciaCe  popular  rights,  inclines   more  of  suflThige  in  boroughs,  and  in  many 

tlian  we  should  ex|  eet  to  the  school  of  instances  these  efforts  were  crowned  with 

Biadx  in  this  point.    "There  is  reason  success."    Edin.  Rev.  zxylii.  145.    But 

to  belicTe  that  originally  the  right  of  an  election  by  del^^tes  chosen  for  tliat 

aleeiion  in  boroughs  was  Tested  in  the  purpose  by  the  burgesses  at  large  is  very 

cov«miiq;  part  of  these  communities,  or  dilTerent  from  one  by  the  governing  pari 

m  a  select  portk>n  of  the  buigesses ;  and  of  the  community.    Even  in  the  latter 

that,  in  the  progress  of  the  house  of  case,  however,  this  part  had  generally 

eommons  to  power  and  importance,  the  been  chosen,  at  a  greater  or  less  interviU 

ftendew^  has  been  in  general  to  render  of   time,  by  the  entire   bod  v.     8ome« 

tlie  elections  more  popular.    It  is  oertalu  times,  indeed,  corporations  fell  into  self- 

that  Ibr    many   years   burgesses   were  election  and  became  eloee. 
elaetiwl  in.  the  county  oourts,  and  appar- 

VOL.  II.  —  M.  21 
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returned  members,  so  that  we  may  reckon  this  part  of  the 
commons  at  one  hundred  and  eighty.^  These,  if  regular  in 
their  duties,  might  appear  an  over-balance  for  the  seventy- 
four  knights  who  sat  with  them.  But  the  dignity  of  ancient 
lineage,  territorial  wealth,  and  military  character,  in  timea 
when  the  feudal  spirit  was  hardly  extinct  and  that  of  chivalry 
at  its  height,  made  these  burghers  vail  their  heads  to  the 
landed  aristocracy.  It  is  pretty  manifest  that  the  knights, 
though  doubtless  with  some  support  frtai  the  representativea 
of  towns,  sustained  the  chief  brunt  of  battle  against  the  crown. 
The  rule  and  intention  of  our  old  constitudon  was,  that  each 
county,  city,  or  borough,  should  elect  deputies  out  of  its  own 
body,  resident  among  themselves,  and  consequently  acquainted 
with  their  necessities  and  grievances.*  It  would  be  very  in- 
teresting to  discover  at  what  time,  and  by  what  degrees,  the 
practice  of  election  swerved  from  this  strictness.  But  I  have 
not  been  able  to  trace  many  steps  of  the  transition.  The 
number  of  practising  lawyers  who  sat  in  parliament,  of  wliich 
there  are  several  complaints,  seems  t6  afford  an  inference  that 
it  had  begun  in  the  reign  of  Edward  HI.  Besides  several 
petitions  of  the  commons  that  none  but  knights  or  reputable 
squires  should  be  returned  for  shires^  an  ordinance  was  made 
in  the  forty-sixth  of  his  reign  tliat  no  lawyer  practising  in  the 
king^s  court,  nor  sheriff  during  his  shrievalty,  be  returned 
knight  for  a  county ;  because  these  lawyers  put  forward  manjr 
petitions  in  the  name  of  the  commons  which  only  concerned 
their  clients.*  This  probably  was  truly  alleged,  as  we  may 
guess  from  the  vast  number  of  proposals  for  changing  the 
course  of  legal  process  which  fill  the  rolls  during  this  reign. 
It  is  not  to  be  doubted,  however,  that  many  practising  lawyers 
were  men  of  landed  estate  in  their  respective  counties. 

An  act  in  the  first  year  of  Henry  V.  directs  that  none  be 
chosen  knights,  citizens,  or  burgesses,  who  are  not  resident 
within  the  place  for  which  they  are  returned  on  the  day  of 

t  Willis,  Notltia  Parllamenterift,  toI.    19  E.  II.  there  ynm  twrntf-^i^t  m 
lii.  p.  66,_fre.  ;^  Piynne,  p.  224,  fro.         ben  rettirned  from  shfree  who  wers 
«  I    '     ' 


[n  4  Bdw.  n.  the  sheriff  of  Rutland  knfghtii,  and  but  tweuty-eeven  who 

made  this  return  :    BHiii^  feel  in  pleno  such.    The  former  had  at  thiff  time  only 

oomitatu.  loco  duorum  militum,  eo  quod  two  shillings  or  three  shilliiigs  a  day  fbr 

mllites  non  sunt  in  hoe  comitatu  com-  their  wageSf  wlille  the  real  knightc  h^d 

morantes,  duos    homines   de   ctmiitatu  four  shillings.    4  Prynne,  p.  S3, 74.   Bvift 

Rutland,  de  discretloribus  et  ad  labor>  in  the  next  reign  their  wages  wsira  put 

andum  potentloribus,  &c.  8  Prynne,  p.  on  a  leTel.  • 

170.     But     this    deficiency    of  aetiial       >  Rot.  Pari.  Tol.  ii.  p.  810l 
loiJghts  soon  became  yeiy  common.    In 
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file  date  of  the  writ.^  This  statute  apparently  indicates  a  point 
of  time  when  the  deviation  from  the  line  of  law  was  frequent 
enough  to  attract  notice,  and  yet  not  so  estahlished  as  to  pass 
for  an  unavoidable  irregularity.  It  proceeded,  however,  ^m 
great  and  general  causes,  which  new  laws,  in  this  instance  very 
fortunately,  are  utterly  incompetent  to  withstand.  There  can- 
not be  a  more  apposite  proof  of  the  inefficacy  of  human  insti- 
tutions to  struggle  against  the  steady  course  of  events  than 
this  unlucky  statute  of  Henry  Y.,  which  is  almost  a  solita* 
ly  instance  in  the  law  of  England  wherein  the  principle  of 
desuetude  has  been  avowedly  set  up  against  an  unrepealed 
enactment  I  am  not  aware,  at  least,  of  any  other,  which 
not  only  the  house  of  commons,  but  the  court  of  king's  bench, 
bas  deemed  itself  at  liberty  to  declare  unfit  to  be  observed.* 
Even  at  the  time  when  it  was  enacted,  the  law  had  probably, 
as  such,  very  little  effect  But  still  the  plurality  of  elections 
were  made  according  to  ancient  usage,  as  well  as  statute,  out 
of  the  constituent  body.  The  contrary  instances  were  excep- 
tions to  the  rule ;  but  exceptions  increasing  continually,  till 
they  subverted  the  rule  itself.  Prynne  has  remarked  that 
we  chiefly  find  Cornish  surnames  among  the  representatives 
of  Cornwall,  and  those  of  northern  families  among  the  re- 
tarns  from  the  North.  Nor  do  the  members  for  shires  and 
towns  seem  to  have  been  much  interchanged ;  the  names  of 
the  former  belonging  to  the  most  ancient  families,  while  those 
of  the  latter  have  a  more  plebeian  cast*  In  the  reign  of 
Edward  lY.,  and  not  before,  a  very  few  of  the  burgesses  bear 
the  addition  of  esquire  in  the  returns,  which  became  universal 
in  the  middle  of  the  succeeding  century.* 
Even  county  elections  seem  in  general,  at  least  in  the 

1  Boi.  Vmrl.  1 H.  V.  e.  1.  tceMskm  to  our  knowledgs  of  ancient 

*  8«e  tbe  ease  of  Dublin  nnVreraltj  In  times,  the  Paeton  collection,  shows  that 
file  fint  Tolnme  of  Peckveirs  Reports  eager  eanyaas  was  sometimes  made  by 
of  eoDteeted  eleotiotts.  Note  D,  p.  68.  ooantry  gentlemen  in  Edward  IV.'s 
Tbe  itatnte  itself  was  repealed  by  14  G.  reign  to  represent  boroughs.  This  letter 
ni.  0. 88.  throws  light  at  the  same  time  on  the 

'  B728  H.  VI.  e.  15,  none  bnt  gen^  creation  or  reviTal  of  boroughs.     The 

ilemen  bom,  generoai  a  nAtivltate,  are  writer  tells  Sir  John  Paston,  ^*  If  ye  miss 

•apablenfrittiDgin  parliament  as  knights  to  be  buivess  of  Maiden,  and  my  lord 

of  conntles;  an  election  was  set  aside  duunberUJn  will,  ye  may  be  in  another 

89  B.  VI.  bccanse  the  person  returned  place ;  there  be  a  dosen  towns  in  Bngland 

VBs  not  of  gentle  birth.    Piynne^B  third  that  choose  no  bnrgera,  which  ought  to 

BogHter,  p.  101.  do  it ;  ye  may  be  set  in  fbr  one  of  those 

*  Willis,  Notitia  Parllamentaiia,  towns  an*  ye  be  Mended."  This  riui  in 
Pryiine't  fbnrtb  Register,  p.  1184.     A  1472.    toI.  U.  p.  107. 

liMivIn  that  antiientio  and  intwestlng 


•'T  ^^«^ 
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imnuiity  fourteenth  century,  to  have  been  ill-attended  and 
«r  ^tioiu.  left  tQ  the  influence  of  a  few  powerful  and  active 
persons.  A  petitioner  against  an  undue  return  in  the  12th 
of  Edward  XL  complains  that,  whereas  he  had  been  ebosen 
knight  for  Devon  by  Sir  William  Martin,  bishop  of  Exeter, 
with  the  consent  of  the  county,  y^t  the  sheriff  had  returned 
another.^  In  several  indentures  of  a  much  later  date  a 
few  persons  only  seem  to  have  been  concerned  in  the  elec- 
tion, though  the  assent  of  the  community  be  expressed.* 
These  irregularities,  which  it  would  be  exceedingly  erroneous 
to  convert,  with  Hume,  into  lawful  customs,  resulted  firom 
the  abuses  of  the  sheriff's  power,  which,  when  parliament  sat 
only  for  a  few  weeks  with  ita  hands  full  of  business,  were 

iniiiuiiee  of  ^'"^^^  ^'^^  ^  cscape  with  impunity.  They  were 
feh«  crown  somctimes  also  countenanced,  or  rather  instigated, 
iipontb«in.    y^j  ^^^  crowu,  which,  havin^  rccovcrcd  in  Edward 

IL's  reign  the  prerogative  of  naming  the  sheriffs,  surrendered 
by  an  act  of  his  father,*  fiUed  that  office  with  its  creatureSi 
and  constantly  disregarded  the  statute  forbidding  their  con- 
tinuance beyond  a  year.  Without  searching  for  every  pas* 
sage  that  might  illustrate  the  interference  of  the  crown  in 
elections,  I  will  mention  two  or  three  leading  instances. 
Wheh  Richard  II.  was  meditating  to  overturn  the  famous 
commission  of  reform,  he  sent  for  some  of  the  sheriffs,  and 
required  them  to  permit  no  knight  or  bui^ess  to  be  elected  to 
the  next  parliament  without  the  approbation  of  the  king  and 
his  council.  The  sheriffs  replied  that  the  commons  would 
maintain  their  ancient  privilege  of  electing  their  own  repre- 
sentatives.* The  parliament  of  1397,  which  attainted  his 
enemies  and  left  the  constitution  at  his  mercy,  was  chosen, 
as  we  are  told,  by  dint  of  intimidation  and  influence.' 
Thus  also  that  of  Henry  VI.,  held  at  Coventry  in  1460, 
wherein  the  duke  of  York  and  his  party  were  attainted,  is 
said  to  have  been  unduly  returned  by  the  like  means.  This 
is  rendered  probable  by  a  petition  presented  to  it  by  the 

1  OIbutH^s  Reporto  of  IQeetloDi,  edit.  Nonnan  kings.    Hiat.  oT  Hsniy  n.  loL 

1774,  Introduction,  p.  zIL  tt.  p.  921. 

i  Piynn*'!  third  Register,  p.  171.  «  Vita  Rkardl  II.  p.  86. 

S88B.  I.  e.8;  9S.n.    Itiiseidthat  •  Otterbonrae,  p.  191.    ReeaTicfChe 

the  aherlff  wm  elected  by  the  people  of  knights  retnroed  on  this  oeeeaon,  thai 

his  eoanty  in  the  Anglo-Saxon  period;  tliey  were  not  elected  per  eommanitattm, 

no  instance  of  this  howeyer.  according  to  vt  mos  ezlgit,  aed  per  ngSam  Tirin» 

lord  I^rttelton,  occurs  after  the  Conquest,  tatem. 
■hdefaltiei  irere  commonly  sold  hj  the 
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sberifid,  praying  indemnitj  for  all  which  thej  had  done  in 
relation  thereto  contrary  to  law.^  An  &ct  passed  according 
to  their  prayer,  and  in  confirmation  of  elections.  A  few 
years  before,  in  1455,  a  singular  letter  under  the  king's 
signet  13  addressed  to  the  sheriffs,  reciting  that  ^  we  be  en- 
fourmed  there  is  busy  labour  made  in  sondry  wises  by  cer- 

taine  persons  for  the  chesyng  of  the  said  knights, of 

which  labour  we  marvaille  greatly,  insomuche  as  it  is  nothing 
to  the  honour  of  the  laborers,  but  ayenst  their  worship ;  it  is 
also  ayenst  the  lawes  of  the  lande,"  with  more  to  that  effect ; 
and  enjoining  the  sheriff  to  let  elections  be  free  and  the 
peace  kept*  There  was  certainly  no  reason  to  wonder  that 
a  parliament,  which  was  to  shift  the  virtual  sovereignty  of 
the  kingdom  into  the  hands  of  one  whose  claims  were  known 
to  extend  much  further,  should  be  the  object  of  tolerably 
warm  contests.  Thus  in  the  Paston  letters  we  find  several 
proofs  of  the  importance  attached  to  parliamentary  elections 
by  the  highest  nobility.* 

The  house  of  lords,  as  we  left  it  in  the  reign  of  Henry 
HL,  was  entirely  composed  of  such  persons  hold-  oonsutatkm 
ing  lands  by  barony  as  were  summoned  by  partic-  «J  Sjl?®"* 
alar  writ  of  parliament*  Tenure  and  summons 
were  both  essential  at  this  time  in  order  to  render  any  one  a 
lord  of  parliament-^  the  first  by  the  ancient  constttutibn  of 
our  feudal  monarchy  from  the  Uonquest,  the  second  by  some 
regulation  or  usage  of  doubtful  origin,  which  was  thoroughly 
established  before  the  conclusion  of  Henry  IIL's  reign.  This 
produced,  of  course,  a  very  marked  difference  between  the 
greater  and  the  lesser  or  unparliamentary  barons.  The 
tenure  of  the  latter,  however,  still  subsisted,  and,  though  too 
inconsiderable  to  be  members  of  the  legislature,  they  paid 
relief  as  barons,  they  might  be  challenged  on  juries,  and,  as 
I  presume,  by  parity  of  reasoning,  were  entitled  to  trial  by 
their  peerage.  These  lower  barons,  or  more  commonly 
tenants  by  parcels  of  baronies,^  may  be  dimly  traced  to  the 

1  Piynae'*  laeond  &ef.  p.  141;  Rot.  Inqnliy  Into  the  Manner  of   oreating 

Ttol.  vol.  T.  p.  867.  Peers;    which,  though  written  with  a 

s  Pi3rnne's  second  Rag.  p.  460.  party  motiTe,  to  serre  the  minletxy  of 

*  ToL  i.  p.  96,  96;  ToL  11.  p.  99,  106;  1719,  in  the  peerage  biU,  deserrefl,  for  the 
toL  H.  p.  248.  penpienity  of  the  method  and  style,  to 

*  Upon  this  dry  and  obscure  subject  be  reckoned  among  the  best  of  our  oon- 
«f  inqutry,  the  nature  and  oonstitation  stitutional  dissertations. 

cf  the  house  of  lords  during  this  period.  >  Baronies  were  often  divided  by  de- 
l  liATe  been  much  indebted  to  the  first  scent  among  ftmales  into  many  parts, 
part  of  Prynne's  Register,  and  to  West's    ea^  retaining  Its  oharacter  m  a  ftae> 


''"H^ 
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latter  jears  of  Edward  III.^  But  many  of  them  were  sue* 
oessivelj  summoned  to  parliament,  and  thus  i*ecovered  the 
former  lustre  of  their  rai^  while  the  rest  fell  gradually  into 
the  station  of  commoners,  as  tenants  hy  simple  knight-«ervice. 
As  tenure  without  summons  did  not  entitle  any  one  to  the 
Baronial  privileges  of  a  lord  of  parliament,  so  no  spiritual 
iMuM  person  at  least  ought  to  liave  been  summoned 
for  lord!  without  baronial  tenure.  The  prior  of  St.  James 
•piritnaL  ^^  Northampton,  having  been  summoned  in  the 
twelfth  of  Edward  II.,  was  discharged  upon  his  petition,  be- 
cause he  held  notliing  of  the  king  by  barony,  but  only  in 
frankalmoign.  The  prior  of  Bridlington,  after  frequent  sum- 
monses, was  finally  left  out,  with  an  entry  made  in  the  roll 
that  he  held  nothing  of  the  king.  The  abbot  of  Leicester 
had  been  called  to  fifty  parliaments;  yet,  in  the  25th  of 
Edward  III.,  he  obtained  a  charter  of  perpetual  exemption, 
reciting  that  he  held  no  lands  or  tenements  of  the  crown  by 
barony  or  any  such  service  as  bound  him  to  attend  parlia- 
ments or  councils.'  But  great  irregularities  prevailed  in  the 
rolls  of  chancery,  from  which  the  writs  to  spiritual  and  tem- 
poral peers  were  taken  —  arising  in  part,  perhaps,  ftx>m 
negligence,  in  part  from  wilful  perversion ;  so  that  many 
abbots  and  priors,  who  like  these  had  no  baronial  tenure, 
were  summoned  at  times  and  subsequently  omitted,  of  whose 
actual  exemption  we  have  no  record.  Out  of  one  hundred 
and  twenty-two  abbots  and  forty-one  priors  who  at  some 
time  or  other  sat  in  parliament,  but  twenty-five  of  the  former 
and  two  of  the  latter  were  constantly  summoned :  the  namei 
of  forty  occur  only  once,  and  those  of  thirty-six  others  not 
more  than  five  times.*    Their  want  of  baronial  tenure,  in  all 


Honal  member  of  a  barony.  The  tenants 
in  auch  ease  were  said  to  hold  of  the 
king  hj  the  thirdf  fourth,  or  twentieth 
part  of  k  barony,  and  did  itenrliee  or  paid 
relief  in  nnch  proportion. 

1  Madox,  Baronia  AnsHea,  p.  42  and 
68;  West's  inquiry,  p.  28,  88.  That  a 
baron  eould  only  be  tried  by  his  fellow 
barons  was  proljAbly  a  rule  as  old  as  the 
trial  per  pais  of  a  commoner.  In  4  B.  III. 
Sir  Simon  Berefbrd  having  been  accused 
before  the  lords  In  parliament  of  aiding 
and  adrising  Mortimer  in  his  treasons, 
they  declanMi  with  one  Tolce  that  he 
was  not  their  peer  ;  wherefore  they  were 
not  bound  to  judge  him  as  a  peer  of  the 
land ;  but  inasmuch  as  it  was  notorious 
%at  be  had  been  coaoerned  in  usurpa- 


tion of  royal  powers  and  murder  of  the 
liege  lord  (as  they  styled  Bdward  IL), 
the  lords,  as  Judges  of  parttameui,  by  a*> 
sent  of  the  king  in  parliament,  awwded 
and  adjudged  him  to  be  hanged.  A  like 
sentence  with  a  like  protestation  was 
passed  on  Mautravers  and  Goumay. 
There  is  a  Teiy  remarkable  anomaly  in 
the  case  of  Lord  Berkley,  who,  though 
undoubtedly  a  baron,  hto  ancestors  hav- 
ing been  summoned  fh>m  the  earliesi 
data  of  writs,  put  hlniseLf  on  his  trial 
in  parliament,  by  twelre  knights  of  the 
county  of  Qlouoester.  Rot.  Pari.  toI  ii. 
p.  68 ;  Rymer,  t.  It.  d.  781 . 

*  Prynne,  p  142,  &o.;  West's  Inquirr 

>  Piynne,  p.  141. 
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probability,  prevented  the  repetition  of  writs  which  aocident 
or  occasion  had  caused  to  issue.^ 

The  ancient  temporal  peers  are  supposed  to  have  been  in* 
termingled  with  persons  who  held  nothing  of  the  b^^q, 
crown  by  barony,  but  attended  in  parliament  solely  <»itad  by 
by  virtue  of  the  king's  prerogative  exercised  in 
the  writ  of  summons.^  These  have  been  called  barons  by 
writ ;  and  it  seems  to  be  denied  by  no  one  that,  at  least  under 
the  first  three  Edwards,  there  were  some  of  this  description 
in  parliament.  But  after  all  the  labors  of  Dugdale  and  others 
in  tracing  the  genealogies  of  our  ancient  aristocracy,  it  is  a 
problem  of  much  difficulty  to  distinguish  these  from  the 
territorial  barons.  As  the  latter  honors  descended  to  female 
heirs,  they  passed  into  new  families  and  new  names,  so  that 
we  can  heinlly  decide  of  one  summoned  for  the  first  time  to 
parliament  that  he  did  not  inherit  the  possession  of  a  feudal 
barony.  Husbands  of  baronial  heiresses  were  frequently 
summoned  in  their  wives'  right,  but  by  their  own  names. 
They  even  sat  after  the  death  of  their  wives,  as  tenants  by 
the  courtesy.*  Again,  as  lands,  though  not  the  subject  of 
frequent  transfer,  were,  especially  before  the  statute  de  donis, 
not  inalienable,  we  cannot  positively  assume  that  all  the  right 
heirs  of  original  barons  had  preserved  those  estates  upon  which 
their  barony  had  depended.*  If  we  judge,  however,  by  the 
lists  of  those  summoned,  according  to  the  best  means  in  our 
power,  it  will  appear,  according  at  least  to  one  of  our  most 
learned  investigators  of  this  subject,  that  the  regular  barons 

1  It  is  worthy  of  obflerration  that  the  I  belieTe,  no  iDstance  of  uiy  layman^s 

spiritual  peers  sununoned  to  parliament  making  snch  an  application.    The  terme 

veie  In  general  considerably  more  nn-  of  the  ancient  writ  of  summons,  however, 

merouB  than  the  temporal.    Prynne,  p.  in  fide  et  AomagYo  qulbus  nobis  tenemini, 

114.    This  appears,  among  other  causes,  afford  a  presumption  that  a  foudal  tenure 

to   have   sared  the  church    firom  that  was,  in  construction  of  law,  the  basis  of 

•weeping  reformation  of  its  wealth,  and  every  lord's  attendance  in  parliament, 

perhaps  of  its  doctrines,  which  the  com-  This  Ibrm  was  not  finally  changed  to  the 

mons  were  thoroughly  locUned  to  make  present,  in  fide  et  ligeantiA^tOl  the  46th  of 

onder  Richard  11.  and  Henry  IV.    Thns  Edw.  m.  Prynne's  first  Register,  p.  206. 

the  reduotion  of  the  spiritual  lords  by  *  ColUns's    Proceedings  on  Claims  of 

the  dissolution  of  monasteries  was  indis-  Baronies,  p.  24  and  73. 

pensably   required  to  bring  the  eocle-  *  Prynne   speaks  of  "  the  alienation 

siastlcal  <nder  into  due  suli^tion  to  the  of  baronies  by  sale,  gift,  or  marriage, 

state.  dfter  which   the   new  purchasers   were 

*  Perhaps  it  can  hardly  be  said  that  summoned  instead,"  as  if  it  frequently 

the   king's   prerogative   compelled    the  happened.    First  Register,  p.  289.    And 

Crty  summoned,  not  being  a  tenant  by  several  instances  are  mentioned  in  the 

rony,  to  take  his  seat.     But  though  Bersavenny  ease  (Collinses  Proceedings, 

several  spiritual  persons  appear  to  have  p.  118)  where,  land-baronies  having  been 

been  discharged  fSrom  attendance  on  ao-  entailed  by  the  owners  on  their  heirt 

eoant  of  their  holding  nothing  by  barony,  male,  the  heirs  seneral  have  been  ex> 

as  has  been  Justly  observed,  yet  there  is,  eluded  from  inherittng  the  dignltj. 
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bj  tenure  were  all  along  very  far  more  numerous  than  those 
called  bj  writ ;  and  that  from  the  end  of  Edward  III.'s  reigu 
no  spiritual  persons,  'and  few  if  any  laymen,  except  peers 
created  by  patent,  were  summoned  to  parliament  who  did  not 
hold  territorial  baronies.* 

With  respect  to  those  who  were  indebted  for  their  seats 
among  the  lords  to  the  king's  writ,  there  are  two  material 
questions :  whether  they  acquired  an  hereditary  nobility  by 
virtue  of  the  writ ;  and,  if  this  be  determined  against  them, 
whether  they  had  a  decisive  or  merely  a  deliberative  voice  in 
the  house.  Now,  for  the  first  question,  it  seems  that,  if  the 
writ  of  sunmions  conferred  an  estate  of  inheritance,  it  must 
have  done  so  either  by  virtue  of  its  terms  or  by  established 
construction  and  precedent  But  the  writ  contains  no  words 
by  which  such  an  estate  can  in  law  be  limited ;  it  summons  the 
person  addressed  to  attend  in  parliament  in  order  to  give  his 
advice  on  the  public  business,  but  by  no  means  implies  that 
tliis  advice  will  be  required  of  his  heirs,  or  even  of  lumself  <m 
any  other  occasion.  The  strongest  expression  is  ^  vobiscum 
et  ccBieris  pnelatis,  magnatibus  et  proceribus,"  which  appears 
to  place  the  party  on  a  sort  of  level  with  the  peers.  But  the 
words  magnates  and  proceres  are  used  very  largely  in  an- 
cient language,  and,  down  to  the  time  of  Edward  III.,  com- 
prehend the  king's  ordinary  council,  as  well  as  his  barons 
Nor  can  these,  at  any  rate,  be  construed  to  pass  an  inheri- 
tance, which  in  the  grant  of  a  private  person,  much  more  of 
a  king,  would  require  express  words  of  limitation.  In  a  sin- 
gle instance,  the  writ  of  summons  to  Sir  Henry  de  Bromflete 
(27  H.  VI.),  we  find  these  remarkable  words:  Volumus 
enim  vos  et  haeredes  vestros  masculos  de  corpore  vestro  le- 
gitime exeuntes  barones  de  Yescy  existere.  But  this  Sir 
Henry  de  Bromflete  was  the  lineal  heir  of  the  ancient  barony 
de  Vesci."  And  if  it  were  true  that  the  writ  of  summons 
conveyed  a  barony  of  itself,  there  seems  no  occasion  to  have 
introduced  these  extraordinary  words  of  creation  or  revival 
Indeed  there  is  less  necessity  to  urge  these  arguments  from  the 

1  Prynne'B  flnt  RegUiter,  p.  287.    This  not  aware  of  Sir  Henry  de  Bromfleto*! 

must  be  underatood  to  mean  that  no  new  descent,  admits  that  a  writ  of  summoni 

flkmlliea  were  summoned ;    for    the  de-  to  any  one,  naming  him  baron,  or  domi* 

scendants  of  some  who  are  not  supposed  nus,  as  Baronl  de  Qreystoke.  domino  de 

to   hare  held  land-baronies   may   con-  FurniTal,  did  glTe  an  inheritable  peer* 

stantly  be  found  In  later  lists.    [NoH  s«e;    not  so  a  writ  generally  worded, 

IX.]  naming  the  party  knight  or  esquSn.  Q* 

t  Wewt^s  Inquiry.    Prynne,  who  takes  less  he  held  by  bar(mY> 
lathAT  lower  ground  than  West,  and  wa« 
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nature  of  the  writ,  because  the  modern  doctrine,  which  is  en« 
tirelj  opposite  to  what  has  here  been  suggested,  asserts  that 
DO  one  is  ennobled  by  the  mere  summons  unless  he  has  ren- 
dered it  operative  bj  taking  his  seat  in  parliament ;  distin- 
guishing it  in  this  firom  a  patent  of  peerage,  which  requires 
no  act  of  the  party  for  its  completion.^  But  this  distinction 
could  be  supported  by  nothing  except  long  usage.  If,  how- 
ever, we  recur  to  the  practice  of  former  times,  we  shall  find 
that  no  less  than  ninety-eight  laymen  were  summoned  once 
only  to  parliament,  none  of  their  names  occurring  afterwards ; 
and  fifty  others  two,  three,  or  four  times.  Some  were  con* 
stantly  siunmoned  during  their  lives,  none  of  whose  posterity 
ever  attained  that  honor.'  The  course  of  proceeding,  there- 
fore, previous  to  the  accession  of  Henry  VII.,  by  no  means 
warrants  the  doctrine  which  was  held  in  the  latter  end  of 
Elizabeth's  reign,'  and  has  since  been  too  fully  established 
by  repeated  precedents  to  be  shaken  by  any  reasoning.  The 
foregoing  observations  relate  to  the  more  ancient  history  of 
our  constitution,  and  to  the  plain  matter  of  fact  as  to  those 
times,  without  considering  what  political  cause  there  might  be 
to  prevent  the  crown  from  introducing  occasional  counsellors 
into  the  house  of  lords.^ 

It  is  manifest  by  many  passages  in  these  records  that  ban- 
nerets were  frequently  summoned  to  the  upper 
house  of  parliament,  constituting  a  distinct  class  ^^JjSd 
inferior  to   barons,  though   generally  named  to-J°J^°~°' 
gether,   and  ultimately  confounded,  with    them.* 

1  Lord  Abcigawnny^f  etm,  12  Cokeys  of  M  In  the  house  of  lords,  did  In  fhet 

Reports;    and  CoIUds's  Proceedings   on  create  an  hereditanr  peem^  from  the 

CUms  of  Baronies  hj  Writ,  p.  61.  fifth  year  of  lUehard  11.,  though  ho  re 

>  Prynne^  first  Register,  p.  282.  BI-  sisted  this  with  xvspect  to  clnimants  who 
aynge,  who  strenuously  contends  against  could  only  deduce  their  pedigree  from 
the  writ  of  summons  conferring  an  he-  an  ancestor  summoned  by  one  of  the 
ceditazy  nobility,  is  of  opinion  that  the  three  Edwards.  Nicolas's  Case  of  Barony 
psurty  summoned  was  nerer  omitted  in  of  L'lsle,  p.  200.  The  theory,  therefore, 
subsequent  paxiiaments,  and  conse>  of  West,  which  denies  peerage  by  tirlt 
quently  was  a  peer  for  life.  p.  48.  But  eren  to  those  summoned  In  seyeral  later 
more  regard  is  due  to  Pzynne^s  later  in-  reigns,  must  be  taken  with  limitation. 
quirles.  "  I  am  informed,"  it  Is  said  by  Mr.  Hart, 

>  Case  of  wniougfaby,  Collins,  p.  8 ;  arguendo^  '*  that  every  person  whose 
of  Danes,  p.  41;  of  Abei^Tenny,  p.  119.  name  appears  in  the  writ  of  summons 
But  see  the  ease  of  Orey  de  Ruthin,  of  5  Ric.  II.  was  again  summoned  to 
p.  222  and  280,  where  the  contrary  the  following  parliament,  and  their  poo> 
position  Is  stated  by  Selden  upon  better  terity  hare  sat  in  parliament  as  peers." 
grounds.  p.  288. 

«  It  seems  to  hare  been  admitted  by       S  Rot.  Pari.  toI.  li.  p.  147,  809 ;  rol.  Ill 

Lord  Redesdale,  in  the  ease  of  the  barony  p.  100,  886.  424;  tdL  It.  p.  874.  Ryroer 

of  L'Tsle,  that  a  writ  of  summons,  with  t.  yii.  p.  161 
aoflidant  proof  of  having  sat  by  Tirtue 
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Barons  are  distinguished  by  the  appellation  of  Sire,  Uanner- 
eta  have  only  that  of  Monsieur,  as  le  Sire  de  Berkeley,  le 
Sire  de  Fitzwalter,  Monsieur  Richaixl  Sorop,  Monsieur  Rich* 
ard  Stafford.  In  the  7th  of  Richard  II.  Thomas  Camojs 
having  been  elected  knight  of  the  shire  for  Surrey,  the  king 
addresses  a  writ  to  the  sheriff,  directing  him  to  proceed  to  a 
new  election,  cum  hujusmodi  banneretti  ante  haoc  tempora  in 
milites  comitatus  ratione  alicujus  pai'Iiamenti  eligi  mioime 
consueverunt  Camoys  was  summoned  by  writ  to  the  same 
parliament.  It  has  been  inferred  from  hence  by  Selden  that 
he  was  a  baron,  and  that  the  word  banneret  is  merely  sy- 
nonymous.^ But  this  is  odntradicted  by  too  many  passages. 
Bannerets  had  so  far  been  considered  as  commoners  some 
years  before  that  they  could  not  be  challenged  on  juries.' 
But  they  seem  to  have  been  more  highly  estimated  at  the 
date  of  this  writ. 

The  distinction,  however,  between  barons  and  bannerets 
died  away  by  degrees.  In  the  2d  of  Henry  VL*  Scrop  of 
Bolton  is  called  le  Sire  de  Scrop ;  a  proof  that  he  was  then 
reckoned  among  the  barons.  The  bannerets  do  not  often  ap- 
pear afterwards  by  that  appellation  as  members  of  the  upper 
house.  Bannerets,  or,  as  Uiey  are  called,  banrents,  are  enu- 
merated among  the  orders  of  Scottish  nobility  in  the  year 
1428,  when  the  statute  directing  the  common  lairds  or  tenants 
in  capite  to  send  representatives  was  enacted ;  and  a  modem 
historian  justly  calls  them  an  intermediate  order  between  the 
peers  and  lairds.^  Perhaps  a  consideration  of  these  facts,  which 
have  frequently  been  overlooked,  may  tend  in  some  measure 
to  explain  the  occasional  discontinuance,  or  sometimes  the 
entire  cessation,  of  writs  of  summons  to  an  individu^  or  his 
descendants ;  since  we  may  conceive  that  bannerets,  being  of 
a  dignity  much  inferior  to  that  of  barons,  had  no  such  inherit- 
able nobility  in  their  blood  as  rendered  their  parliamentary 
privileges  a  matter  of  right     But  whether  all  those  who 

1  Selden*8   WorkB,   toI.    lii.    p.    764.  tynn's  Method  of  holding  Pftrliamenta, 

Beldea's  opinion  that  bannersts  In  the  p.  60. 

lords'  house  were  the  same  as  barons  *  Puis  un  ftit  obalengfi  puzoe  qu^U  fiit 

may  set* m  to  call  on  me  for  some  con-  a  banniere,  et  non  alloeatur ;  ear  s'U  soil 

trary  aothoritiee,  in  order  to  support  my  a  banniere,  et  ne  tient  pas  par  baronieJt 

own  assertion,  bwides  the  passages  abore  sera  en  I'assise.    Tear-book  22  £dw.  lU. 

quoted  ficom  the  rolls,  of  which  he  would  fol.  18  a.  apud  WestHi  Inqnizy,  p.  23. 

naturally  be  supposea  a  more  competent  *  Rot.  Pari.  toI.  It  p.  201. 

fudge.     I  refer  therefore  to  Spel man's  *  Pinkerton^s  Hist,  cf  Scotland,  foL  I 

Glossary,  p.  74 ;  Whitelocke  on  Parlla-  p.  867  and  SS5. 
owntary  Writ,  toI.  I.  p.  814;  and  £1- 
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without  anj  baronial  tenure  received  their  writs  of  summons 
to  parliament  belonged  to  the  order  of  bannerets  I  cannot 
pretend  to  affirm ;  though  some  passages  in  the  rolls  might 
rather  lead  to  such  a  supposition/ 

The  second  question  relates  to  the  right  of  suffrage  pos* 
sessed  by  these  temporary  members  of  the  upper  house.  It 
might  seem  plausible  certainly  to  conceiTe  that  the  real  and 
ancient  aristocracy  would  not  permit  their  powers  to  be  im- 
paired by  numbering  the  votes  of  such  as  the  king  might 
please  to  send  among  them,  however  they  might  allow  them 
to  assist  in  their  detmtes.  But  I  am  much  more  inclined  to 
suppose  that  they  were  in  all*  respects  on  an  equality  with 
other  peers  during  their  actual  attendance  in  parliament. 
For, — 1.  They  are  summoned  by  the  same  writ  as  the  rest, 
and  their  names  are  confused  among  them  in  the  lists; 
whereas  the  judges  and  ordinary  counsellors  .are  called  by 
a  separate  writ,  vobiscum  et  caeteris  de  oonsilio  nostro,  and 
their  names  are  entered  afler  those  of  the  peers.*  2.  Some, 
who  do  not  appear  to  have  held  land-baronies,  were  constantly 
summoned  from  father  to  son,  and  thus  became  hereditary 
lords  of  parliament  through  a  sort  of  prescriptive  right,  which 
probably  was  the  foundation  of  extending  the  same  privilege 
afterwards  to  the  descendants  of  all  who  had  once  been  sum- 
moned.  There  is  no  evidence  that  the  family  of  Scrope,  for 
example,  which  was  eminent  under  Edward  III.  and  subse* 
quent  kings,  and  gave  rise  to  two  branches,  the  lords  of  Bolton 
and  Masham,  inherited  any  territorial  honor.*     3.  It  is  very 

1  The  lordB'  eommittee  do  not  like,  ap-  ants  without  suffiragv,  cltM  the  writ  ta 

pBventlj,  to  admit  that  bannerets  were  them  rather  disingenuously,  as  if  it  ran 

summoned  to  ttie  house  of  lords  as  a  robiioum  et  eum  prelatis,  magnatibus 

distinct  class  of  peers.    "  It  is  oboerr-  ao  proceribus,  omitting  the  important 

able,"  they  say,  *'that  this  statute  (6  word  eaetBris.    p.  86.    PrynnSf  however. 

Bic.  U.  c.  4)  speaks  of  bannerets  as  well  from  whom  West  has  borrowed  a  grsat 

as  of  dukes,  earls,  and  barons,  as  persons  part  of  his  arguments,  does  not  seem  to 

bound  to  attend  the  parliament;  but  it  go  the  length  of  denying  the  right  of 

does  not  follow  that  banneret  was  then  suffirage  to  persons  so  summoned.    First 

oonsidered  as  a  name  of  dignity  distinct  Register,  p.  287. 

from  that  honorable  knighthood  under  *  These  descended  from  two  persons. 

the  king's  banner  in  the  field  of  battle,  efch  named   Geoffrey  le  Scrope,  chief 

to  which  precedence  of  all  other  knights  justices  of  K.  B.  and  0.  B.  at\he  begin- 

waa  attributed."     p.  342.    But  did  the  ning  of  Bdward  III.'s  reign.    The  name 

eommittee  really    belicTe  that    all   the  of  one  of  them  is  once  found  among  the 

bannerets  of  whom  we  read  in  the  reigns  barons,  but  I  presume  this  to  have  been 

of  Richard  II.  and  afterwards  had  been  an  accident,  or  mistake  in  the  roll;  as 

knighted  at  Crecy  and  Poitiers?     The  he  Is  frequently  mentioned   afterwards 

name  Is  only   found  in  parliamentary  among  the  Judges.    Scrope,  chief  justice 

pTOOoedings   during  oomparatiTely    pa-  of  K.B.,  was  made  a  6anncrei  in  14  E.  III. 

etts  tfanss.  He  was  the  ftther  of  Henry  Scrope  of 

*  West,  whose  business  it  was  to  repre-  Masham,  a  considerable  person   in  £d 

sent  the  baions  by  writ  as  mere  assist-  ward  IIL  and  Blohard  H.^s  foremmenf 
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difficult  to  obtain  anj  direct  proof  as  to  the  right  of  voting, 
because  the  rolls  of  parliament  do  not  take  notice  of  any  de- 
bates ;  but  there  happens  to  exist  one  remarkable  passage  in 
which  the  suffrages  of  the  lords  are  individually  speofied. 
In  the  first  parliament  of  Henry  IV.  they  were  requested  by 
the  eai*l  of  Northumberland  to  declare  what  should  be  done 
with  the  late  king  Richard.  The  lords  then  present  agreed 
that  he  should  be  detained  in  safe  custody ;  and  on  account 
of  the  importance  of  this  matter  it  seems  to  have  been  thought 
necessary  to  enter  their  names  upon  the  roll  in  these  words  : 
—  The  names  of  the  lords  concurring  in  their  answer  to  the 
said  question  here  follow ;  to  wit,  the  archbishop  of  Canter- 
bury and  fourteen  other  bishops ;  seven  abbots ;  the  prince  of 
Wales,  the  duke  of  York,  and  six  earls ;  nineteen  borons, 
styled  thus — le  Sire  de  Roos,  or  le  Sire  de  Grey  de  Buthyn. 
Thus  far  the  entry  has  nothing  singular ;  but  then  follow 
these  nine  names:  Monsieur  Henry  Percy,  Monsieur  Richard 
Scrop,  le  Sire  Fitz-hugh,  le  Sire  de  Bergeveny,  le  Sire  de 
Lomley,  le  Baron  de  Greystock,  le  Baron  de  Hilton,  Mon- 
sieur Thomas  Erpyngham,  chamberlayn,  Monsieur  Mayhewe 
Groumay.  Of  these  nine  five  were  undoubtedly  barons,  from 
whatever  cause  misplaced  in  order.  Scrop  was  summoned 
by  writ ;  but  his  title  of  Monsieur,  by  which  he  is  invariably 
denominated,  would  of  itself  create  a  strong  suspicion  that 
he  was  no  baron,  and  in  another  place  we  find  him  reckoned 
among  the  bannerets.  The  other  three  do  not  appear  to  have 
been  summoned,  their  writs  probably  being  lost  One  of 
them,  Sir  Thomas  Erpyngham,  a  statesman  well  known  in 
the  history  of  those  times,  is  said  to  have  been  a  banneret;^ 
certainly  he  was  not  a  baron.  It  is  not  unlikely  that  the  two 
others,  Henry  Percy  (Hotspur)  and  Goumay,  an  officer  of 
the  household,  were  also  bannerets ;  they  cannot  at  least  be 
supposed  to  be  barons,  neither  were  they  ever  siimmoned  to 

whoMgnuidMm.LordSeTopeofMMham,  tiili  Intrioato  nil()eot.     Thus  Serope  of 

«u  beheaded  for  a  oonspiraey  against  Maaham,  though  certainly  a  baron,  and 

Henry  V.   There  waa  a  fiunily  of  ScrufSe  tried  next  year  by  the  peen,  is  called 

•a  old  as  the  reign  of  Henry  11. ;  but  It  eheyallor  in  an  Instrument  of  1  H.  V. 

is  not  clear,  notwithstanding  Dagdale''s  Rymer,  t.  Iz.  p.  18.  So  In  the  Indictment 

assertion,  that  the  Scropes  descend^  firom  a^nst  Sir  John  Oldoastle,  he  is  eon* 

fhem,  or  at  least  that  they  held  the  same  stantly  styled  knight,  though  he  had  been 

lands :  nor  were  the  Scrnpes  barons,  as  summoned  seTeral  times  as  lord  Oobliam. 

appears  by  their  paying  a  relief  of  only  in  right  of  his  wife)  who  inherited  thai 

•ixty  marks  for  three  knights'  fees.  Dug-  barony.    Rot.  Pari.  vol.  It.  p.  107. 

dale^s  Baronage,  p.  664.  *  Blomefleld's  Hist,  of  Noilbllc,  Tol.  OL 

The  want  of  consistency  in  old  records  p.  645  (fblio  edit.), 
throws  much  additional  difficultly  orer 
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any  subsequent  parliament  Tet  in  the  oi  \j  record  .we  pos- 
sess of  votes  actually  given  in  the  house  of  lords  they  appear 
to  have  been  reckoned  among  the  rest^ 

The  next  method  of  conferring  an  honor  of  peerage  was 
by  creation  in  parliament.  This  was  adopted  by  q^^^j^^  ^ 
Edward  III.  in  several  instances,  though  always,  peen  bj 
I  believe,  for  the  higher  titles  of  duke  or  earl.  It  ****°'^ 
is  laid  down  by  lawyers  that  whatever  the  king  is  said  in  an 
ancient  record  to  have  done  in  full  parliament  must  be  taken 
to  have  proceeded  from  the  whole  legislature.  As  a  questioi 
of  fact,  indeed,  it  might  be  doubted  whether,  in  many  pro 
ceedings  where  this  expression  is  used,  and  especially  in  thtf 
creation  of  peers,  the  assent  of  the  commons  was  specifically 
and  deliberately  given.  It  seems  hardly  consonant  to  the 
circumstances  of  their  order  under  Edward  III.  to  suppose 
their  sanction  necessary  in  what  seemed  so  little  to  concern 
their  interest  Yet  there  is  an  instance  in  the  fortieth  year 
of  that  prince  where  the  lords  individually,  and  the  commons 
with  one  voice,  are  declared  to  have  consented,  at  the  king's 
request,  that  the  lord  de  Coucy,  who  had  married  his  daugh* 
ter,  and  was  already  possessed  of  estates  in  England,  might 
be  raised  to  the  dignity  of  an  earl,  whenever  the  king  should 
determine  what  earldom  he  would  confer  upon  him.^  Und<ir 
Bichard  11.  the  marquisate  of  Dublin  is  granted  to  Yere  by 
ftill  consent  of  all  the  estates.  But  this  instrument,  besides 
the  xmusual  name  of  dignity,  contained  an  extensive  jurisdic- 
tion and  authority  over  Ireland.*  In  the  same  reign  Lancas- 
ter was  made  duke  of  Guienne,  and  the  duke  of  York's  son 
created  earl  of  Rutland,  to  hold  during  his  father's  life.  The 
consent  of  the  lords  and  commons  is  expressed  in  their  patents, 
and  they  are  entered  upon  the  roll  of  parliament.*  Henry  V. 
crettted  his  brothers  dukes  of  Bedford  and  Gloucester  by  re- 
quest of  the  lords  and  commons.'  But  the  patent  of  Sir 
John  Cornwall,  in  the  tenth  of  Henry  VI.,  declares  him  to  be 
made  lord  Fanhope,  "by  consent  of  the  lords,  in  the  presence 
g(  the  three  estates  of  parliament ;"  as  if  it  were  designed 
to  show  that  the  commons  had  not  a  legislative  Toice  in  the 
creation  of  peers.* 

The  mention  I  have  made  of  creating  peers  by  %ct  of  par* 

I  Bot.  PavL  vol.  m.  p.  427.  *  Id.  p.  268, 2M. 

•  Hot  Pari.  Tol.  U.  p.  290.  *  Tol.  ir.  p.  17. 

•  fvl.  UL  p.  200  •  Id.  p.  40L 
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And  by  -  liament  has  partly  anticipated  the  modem  form  of 
f«tont.  letters-paten^  with  which  the  other  was  nearly 
allied.  The  first  instance  of  a  barony  conferred  by  patent 
was  in  the  tenth  year  of  Richard  II.,  when  Sir  John  Holt,  a 
judge  of  the  Common  Pleas,  was  created  lord  Beaachamp 
of  Kidderminster.  Holt's  patent,  however,  passed  while 
Richard  was  endeavoring  to  act  in  an  arbitrary  manner ;  and 
in  fact  he  never  sat  in  parliament,  having  been  attainted  in 
that  of  the  next  year  by  the  name  of  Sir  John  Holt.  In  a 
number  of  subsequent  patents  down  to  the  reign  of  Henry 
VH.  the  assent  of  parliament  is  expressed,  though  it  fre- 
quently  happens  that  no  mention  of  it  occurs  in  the  parlia* 
mentary  roll.  And  in  some  instances  the  roll  speaks  to  the 
consent  of  parliament  where  the  patent  itself  is  silent' 

It  is  now  perhaps  scarcely  known  by  many  persona  not 
unversed  in  the  constitution  of  their  country,  that, 
■ommoned     besides  the  bishops  and  baronial  abbots,  the  ih- 
Mriiamane     ^G™r  clcrgy  were  regularly  summoned  at  every 
parliament.    In  the  writ  of  summons  to  a  bishop 
he  is  still  directed  to  cause  the  dean  of  his  cathedral  church, 
the  archdeacon  of  his  diocese,  with  one  proctor  from  the  chap 
ter  of  the  former,  and  two  from  the  body  of  his  clergy,  to 
attend  with  him  at  the  place  of  meeting.     This  might,  by  an 
inobservant  reader,  be  confounded  with  the  summons  to  the 
convocation,  which  is  composed  of  the  same  constituent  parts, 
and,  by  modem  usage,  is  made  to  assemble  on  the  same  day. 
But  it  may  easily  be  distinguished  by  this  difference  —  that 
the  convocation  is  provincial,  and  summoned  by  the  metro- 
politans of  Canterbury  and  York ;  whereas  the  clause  com- 
monly denominated  prtemunientes  (from  its  first  word)  in  the 
writ  to  each  bishop  proceeds  from  the  crown,  and  enjoins  the 
attendance  of  the  clergy  at  the  national  council  of  parlia- 
ment' 

The  first  unequivocal  instance  of  representatives  appearing 
for  the  lower  clergy  is  in  the  year  1255,  when  they  are  ex- 
pressly named  by  the  author  of  the  Annals  of  Burton.' 

>  West^s  Inqatry,  p.  66.    Thia  writer  kept  in  fdght.    It  waa  hia  ol^t  to  profv 

does  not  allow  that  the  king  poemieed  that  the  pending  bill  to  limit  the  ntun- 

ihe  prerogatiTe  of  creating  new  peers,  ben  of  the  peerage  waa  confi>nnabI«  lo 

without   ooDdent   of  parliament.     But  the  original  eonatltntion. 

Prynne  (Ist  Register,  p.  225),  who  gener-  >  Hody'a  History  of  ConTOoatlons,  p. 

ally  adopta  the  same  theory  of  peerage  12.    IMaaertatio  de  antiqnft  et  modertti 

aa  West,  stronf^y  aeaerta  the  contrary ;  Synodi  AngUcani  Conatituttooe,  pnAnA 

and  the  party  Tiewa  of  the  latter's  trea-  tr  WiUdoa's  Concilia,  1. 1. 

tlBe«  which  I  mentioned  above,  should  be  *  2  Gale,  Scriptorea  Ber.  Aagtto.  t.  tt 
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They  preceded,  therefore,  by  a  few  years  the  house  of  com- 
mons; but  the  introduction  of  each  was  founded  upon  the 
same  principle.     The  king  required  the  clergy's  money,  but 
dared  not  take  it  without  their  consent.^    In  the  double 
parliament,  if  so  we  may  call  it,  summoned  in  the  eleventh 
of  Edward  I.  to  meet  at  Northampton  and  York,  and  divided 
according  to  the  two  ecclesiastical  provinces,  the  proctors  of 
chapters  for  each  province,  but  not  those  of  the'  diocesan 
clergy,  were  summoned  through  a  royal  writ  addressed  to 
the  archbishops.     Upon  account  of  the  absence  of  any  depu- 
ties from  the  lower  clergy  these  assemblies  refused  to  grant 
a  subsidy.     The  proctors  of  both  descriptions  appear  to  have 
been  summoned  by  the  praemunientes  clause  in  the  22d,  23d, 
24th,  28th,  and  35th  years  of  the  same  king ;  but  in  some 
other  parliaments  of  his  reign  the  prsemunientes  clause  is 
omitted.*    The  same  irregularity  continued  under  his  suc- 
cessor ;  and  the  constant  usage  of  inserting  this  clause  in  the 
bishop's  writ  is  dated  from  the  twenty-eighth  of  Edward  III.* 
It  is  highly  probable  that  Edward  I.,  whose  legislative 
mind  was  engaged  in  modelling  the  constitution  on  a  compre- 
hensive scheme,  designed  to  render  the  clergy  an  effective 
brancb   of  parliament,  however  their  continual  resistance 
may  have  defeated  the  accomplishment  of  this  intention.^ 
Ws  find  an  entry  upon  the  roll  of  his  parliament  at  Carlisle, 
containing  a  list  of  all  the  proctors  deputed  to  it  by  the 
several  dioceses '  of  the  kingdom.     This  may  be  reckoned  a 
dear  proof  of  their  parliamentary  attendance   during  his 
reign  under  the  prsemunientes  clause ;  since  the  province  of 
Canterbury  could  not  have  been  present  in  convocation  at  a 
city  beyond  its  limits.*    And  indeed,  if  we  were  to  found  our 
judgment  merely  on  the  language  used  in  these  writs,  it 
would  be  hard  to  resist  a  very  strange  paradox,  that  the 
clergy  were  not  only  one  of  the  three  estates  of  the  realm, 
but  as  essential  a  member  of  the  legislature  by  their  repre* 
sentatives  as  the  conmions.*    They  are  summoned  in  the 

1^.  866;  nodjf  p.  846.  Atterbmy  (Rlgfate       i  Hody.  p.  881 ;  AtterbiiTy^s  Righto  of 

•r  OoDTocatlons,  p.  296,  816)  eadearon  ConTooatloiuifp.  221. 

to  0bow  that  the  clwsy  had  been  repr»>       *  Hody,  p.  886 ;  Attorbary,  p.  222. 

■anted  in  parliament  from  the  Conquest       *  Hody,  p.  891. 

•e  well   ae  belbre  IL    Many  of  the  pae-       *  Qilbert'g  Hist,  of  Sxeheqner,  p.  47. 


ha  qnotee  are  rery  inconclasiTe ;  *  Rot.  Pari.  toI.  I.  p   189  j  Atterbtttji 

Vot  pofldbly  there  may  be  lome  weight  p.  229. 

fai  one  from  lUtthew  Paria,  ad  ann.  1247  *  The  lower  honse  of  eonvoeatton.  In 

and  two  or  three  write  of  the  reign  of  1647,  terrlfled  at  the  progrBSS  of  refonna* 

Benzy  IH  tton,  petitioned  that,  '^  eocordlng  to  the 
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earliest  year  extant  (23  E.  L)  ad  tractandum,  ordinandom  et 
faciendum  nobiscum,  et  cum  cseteris  praelatis,  proceribua,  ac 
aliis  incolis  regni  nostri ;  in  that  of  the  next  year,  ad  ordi- 
nandum  de  quantitate  et  modo  subsidii ;  in  that  of  the  twen- 
ty-eighth, ad  Sciendum  et  oonsentiendnm  his,  quae  tunc  de 
communi  consilio  ordinaii  oontigerit.  In  later  times  it  ran 
sometimes  ad  faciendum  et  consentiendum,  sometimes  only 
ad  consentiondum ;  which,  from  the  fifth  of  Richard  XL,  has 
been  the  term  invariably  adopted.^  Now,  as  it  is  usual  to 
infer  from  the  same  words,  when  introduced  into  the  writs 
for  election  of  the  commons,  that  they  possessed  an  enacting 
power,  implied  in  the  words  ad  faciendum,  or  at  least  to 
deduce  the  necessity  of  their  assent  from  the  words  ad 
consentiendum,  it  should  seem  to  follow  that  the  clergy  were 
invested,  as  a  branch  of  the  parliament,  with  rights  no  less 
extensive.  It  is  to  be  considered  how  we  can  reconcile  these 
apparent  attributes  of  political  power  with  the  unquestiona- 
ble  facts  that  almost  all  laws,  even  while  they  continued  to 
attend,  were  passed  without  their  concurrence,  and  that,  afler 
some  time,  they  ceased  altftgether  to  comply  with  the  writ* 
The  solution  of  this  difficulty  can  only  be  found  in  that 
estrangement  from  the  common  law  and  the  temporal  courts 
which  the  clergy  throughout  Europe  were  disposed  to  effect. 
In  this  country  their  ambition  defeated  its  own  ends;  and 
while  they  endeavored  by  privileges  and  immunities  to  sepa- 
rate themselves  from  the  people,  they  did  not  perceive  that 
the  line  of  demarcation  thus  strongly  traced  would  cut  them 
off  from  the  sympathy  of  common  interests.  Everything 
which  they  could  call  of  ecclesiastical  cognizance  was  drawn 
into  their  own  courts ;  while  the  administration  of  what  they 
contemned  as  a  barbarous  system,  the  temporal  law  of  the 
land,  fell  into  the  hands  of  lay  judges.     But  these  were  men 

t8Dor  of  the  klng^s  writ,  aad  the  ancient  narliunent  till  the  Refbrmation.     OH- 

cnstoma  of  the  realm,  they  might  hare  bert's  Hist,  of  the  Exchequer,  p.  67. 

room  and  place  and  m  associated  with  i  Hody,  p.  892. 

the  commons  in  the  nether  house  of  this  >  The  prssmunientee  elanse  In  a  bish- 

preeent  parliament,  as  members  of  the  op*a  writ  of  aununons  was  so  fkr  regarded 

commonwealth  and  the  king*s  most  hum-  down  to  the  Reformation,  that  procton 

ble  subjects."     Burnet's   Ulst.  of  Ref-  were  elected,  and  Uieir  names  returned 

ormatlon,  toI.  ii. ;    Appendix,  No.  17.  upon  the  writ ;  tluragfa  the  cletgj  new 

This  assertion  that  the  clergy  had  ever  attended  from  the  beginning  of  the  fif- 

been  associated  as  one  body  with  the  teenth  century,  and  cave  their  money 

eommons  Is  not  borne  out  by  anything  only  in  oouTOcaaon.    Dinoe  the  Refonnar 

that  appears  on  our  records,  and  is  eon-  tlon  the  clause  has  been  prsserred  ftr 

tradicted  by  many  pasasges.    But  it  is  form  merely  in  the  wilt.     Wilkins,  Dli- 

•ald  that  the  clergy  were  actually   so  ertatio,  nU  supra, 
united  with  the  commons  In  the  Irish 
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not  less  subtle,  not  less  ambitious,  n<4  less  attached  to  their 
profession  than  themselves ;  and  wielding,  as  the j  did  in  the 
courts  of  Westminster,  the  delegated  sceptre  of  judicial 
sovereignty,  they  soon  began  to  control  the  spiritual  jurisdic- 
tion, and  to  establish  the  inherent  supremacy  of  the  common 
law.  From  this  time  an  inveterate  animosity  subsisted  be- 
tween the  two  courts,  the  vestiges  of  which  have  only  been 
effaced  by  the  liberal  wisdom  of  modem  ages.  The  general 
k>ve  of  the  common  law,  however,  with  the  great  weight  of 
its  professors  in  the  king's  council  and  in  parliament,  kept  th 
clergy  in  surprising  subjection.  None  of  our  kings  aAer 
Henry  III.  were  bigots ;  and  the  constant  tone  of  l^e  com- 
mons serves  to  show  that  the  English  nation  was  thoroughly 
averse  to  ecclesiastical  influence,  whether  of  their  own  church 
<M*  the  see  of  Rome. 

It  was  natural,  therefore,  to  withstand  the  interference  of 
the  elergy  summoned  to  parliament  in  legislation,  as  much  as 
that  of  the  spiritual  court  in  temporal  jurisdiction.  With 
the  ordinary  subjects,  indeed,  of  legislation  they  had  little 
concern.  The  oppressions  of  the  king's  purveyors,  or  es- 
dieators,  or  officers  of  the  forests,  the  abuses  or  defects  of 
the  common  law,  the  regulations  necessary  for  trading  towns 
and  seaports,  were  matters  that  touched  them  not,  and  to 
which  their  consent  was  never  required.  And,  as  they  well 
knew  there  was  no  design  in  summoning  their  attendance  but 
to  obtain  money,  it  was  with  great  reluctance  that  they 
obeyed  the  royal  writ,  which  was  generally  obHged  to  be  en- 
forced by  an  archiepiscopal  mandate.^  Thus,  instead  of  an 
assembly  of  deputies  from  an  estate  of  the  realm,  they  be- 
came a  synod  or  convocation.  And  it  seems  probable  that 
in  most,  if  not  all,  instances  where  the  clergy  are  said  in  the 
roll  of  parliament  to  have  presented  their  petitions,  or  are 
otherwise  mentioned  as  a  deliberative  body,  we  should  sup- 
pose the  convocation  alone  of  the  province  of  Canterbury  to 
be  intended.'     For  that  of  York  seems  to  have  been  always 

1  Hody,  p.  896,  408,  fro.    In  1814  the  The  latter  seeme  to  think  that  the  clergy 

dsiKf  protest  even  eipdnst  the  recital  of  of  both  proTincee  never  actnalljr  met  In  a 

fbe  idng'e  writ  to  the  archbishop  direct-  national  council  or  bonne  of  parliament, 

Ing  him  to  sommon  the  elergy  of  hlB  pro-  under  the  pnemnnientee  writ,  after  the 

tinee  in  his  letters  mandatory,  declaring  reign  of  Edward  II.,  though  the  procton 

fhat  the  Boglish  clergy  had  not  been  were  duly  returned.    But  Hody  does  not 

aeenstomed,  nor  ought  by  right,  to  be  go  quite  so  fiir,  and  Atterbury  had  a  par* 

eouToked  bv  the  king-s  authority.  Atter-  tioular  motlre  to  enhance  the  influeno* 

bnry,  p.  280.  3f  the  convoeation  ot  Oantnrburr. 

*  Body,  p.  425.    AtterH>ux7,  p.  42,  288 

VOL,  II.  —  M.  22 


t 
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considered .  aa  inferior^  and  even  ancillary,  to  the  greater 
province,  voting  subsidies,  and  even  assenting  to  canona, 
without  deliberation,  in  compliance  with  the  example  of  Can* 
terbnry;^  the  convocation  of  which  province  conseqnentlj 
assumed  the  importance  of  a  national  council.  But  in  either 
point  of  view  the  proceedings  of  this  ecclesiastical  assembly) 
collateral  in  a  certain  sense  to  parliament,  yet  very  inti* 
mately  connected  with  it,  whether  sitting  by  virtue  of  the 
premunientes  clause  or  otherwise,  deserve  some  notice  in  a 
constitutional  history. 

In  the  sixth  year  of  Edward  III.  the  proctors  of  the 
clergy  are  speciaUy  mentioned  as  present  at  the  speech  pro- 
nounced by  the  king's  commissioner,  and  retired,  along  with 
the  prelates,  to  consult  together  upon  the  business  submitted 
to  their  deliberation.  They  proposed  accordingly  a  sentence 
of  excommunication  against  disturbers  of  the  peace,  wluch 
was  assented  to  by  the  lords  and  commons.  The  clergy  ar6 
said  afterwards  to  have  had  leave,  as  well  as  the  knights, 
citizens,  and  burgesses,  to  return  to  their  homes ;  the  prel- 
ates and  peers  continuing  with  the  king.^  This  appearance 
of  the  clergy  in  full  parliament  is  not,  perhaps,  so  decisively 
proved  by  any  later  record.  But  in  the  eighteenth  of  the 
same  reign  several  petitions  of  the  clergy  are  granted  by  the 
king  and  his  council,  entered  on  the  roll  of  parliament,  and 
even  the  statute  roll,  and -in  some  respects  are  still  part  of 
our  law.'  To  these  it  seems  highly  probable  that  the  com- 
mons gave  no  assent ;  and  they  may  be  reckoned  among  the 
other  infringements  of  their  legislative  rights.  It  is  remark- 
able that  in  the  same  parliament  the  commons,  as  if  appre- 
hensive of  what  was  in  preparation,  besought  the  king  that 
no  petition  of  the  clergy  might  be  granted  till  he  and  his 
council  should  have  consideml  whetJber  it  would  turn  to  the 
prejudice  of  the  lords  or  commons.^ 

A  series  of  petitions  from  the  clergy,  in  the  twenty-fifth 
of  Edward  III.,  had  not  probably  any  real  assent  of  the 
conmions,  though  it  is  once  mentioned  in  the  enacting  words, 
when  they  were  drawn  into  a  statute.^    Indeed  the  petitions 

1  Attorbury,  p.  46.  The  pretended  statntw  vera  thefdbN 

t  Rot.  Pari.  Tol.  It.  p.  64,  66.  every  way  null ;  being  fUaely  impated 

•  18  B.  III.  stet.  8.    Rot.  Pail.  toI.  11.  to  an  Incomplete  pariliunent. 

{».  161.    This  is  the  parliament  In  which  ^  Rot.  Pari.  toL  11.  p.  161. 

t  Is  Tery  doubtful  whether  any  deputies  »  2t6  S.  III.  stat  8. 
from  dtiee  and  bwoncfas  had  a  place. 
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correspond  so  little  with  the  general  sentiment  of  hostilitj 
towards  ecclesiastical  privileges  manifested  by  the  lower 
house  of  parliament,  that  thej  would  not  easily  have  ob- 
tained its  acquiescence.  The  convocation  of  the  province  of 
Canterbury  presented  several  petitions  in  the  fiftieth  year  of 
the  same  king,  to  which  they  received  an  assenting  answer ; 
but  they  are  not  found  in  the  statute-book.  This,  however, 
produced  the  following  remonstrance  fix)m  the  commons  at 
the  next  parliament :  ^  Also  the  commons  beseech  their  lord 
the  king,  that  no  statute  nor  ordinance  be  made  at  the  peti- 
tion of  the  clergy,  unless  by  assent  of  your  commons ;  and 
that  your  commons  be  not  bound  by  any  constitutions  which 
they  make  for  their  own  profit  without  the  commons'  assent 
For  they  will  not  be  bound  by  any  of  your  statutes  or  ordi- 
nances made  without  their  assent.'*^  The  king  evaded  a 
direct  answer  to  this  petition.  But  the  province  of  Oanter- 
bury  did  not  the  less  present  their  own  grievances  to  the 
king  in  that  parliament,  and  two  among  the  statutes  of  the 
year  seem  to  be  founded  upon  no  other  authority.' 

In  the  first  session  of  Richard  n.  the  prelates  and  clergy 
of  both  provinces  are  said  to  have  presented  their  schedule 
of  petitions  which  appear  upon  the  roll,  and  three  of  which 
are  the  foundation  of  statutes  unassented  to  in  all  probability 
by  the  commons.'  If  the  clergy  of  both  provinces  were 
actually  present,  as  is  here  asserted,  it  must  of  course  have 
been  as  a  house  of  parliament,  and  not  of  convocation.  It 
rather  seems,  so  far  as  we  can  trust  to  the  phraseology  of 
records,  that  the  clergy  sat  also  in  a  national  assembly  under 
the  king's  writ  in  the  second  year  of  the  same  king.^  Upon 
other  occasions  during  the  same  reign,  where  the  representa- 
tives of  the  clergy  are  alluded  to  as  a  deliberative  body, 
sitting  at  the  same  time  with  the  parliament,  it  is  impossible 
to  ascertain  its  constitution;  and,  indeed,  even  from  those 
ah*eady  cited  we  cannot  draw  any  positive  inference.*    But 

1  85  S  ni.  ftat.  8f  p.  868.    The  word  n.  o.  18, 14, 15.    But  sm  Hody,  p.  425; 

ikey  is  amblgQOiis ;  WUtelocke  (on  Par-  Atterbury,  p.  829. 

Bamtnfaxy  writ,  tdI.  H.  p.  846)  Interprets  «  Rot.  Pari.  tol.  Ui.  p.  87. 

It  of  the  eommoiifl ;  I  should  rather  sup-  *  It  might  be  argned,  from  a  passage 

pose  it  to  mean  the  elergj.  in  the  parliament-roll  of  21  R.  II.|  that 

'  *  50  E.  ni.  e.  4  &  5.  the  clergy  of  both  proyinees  were  so* 

>  Rot  Pari.  TOl.  ill.  p.  25.    A  nostra  only  present,  bnt  that  they  were  ao- 

tms  excellent  sefgnenr  ie  roy  supplient  eonnted  an  essential  part  of  parliament 

numblenient  see  deTOtes  oratours,  les  in  temporal  matters,  which  Is  contrary  to 

'  kts  et  H  eleigie  de  la  proylnce  de  tiie  whole  tenor  of  our  laws.    The  comp 

I  ^  d'Brerwyk.  Stat.  1  Richard  mons  an  there  said  to  baTe  piftyed  thai 


•* 
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whether   in   ooxxYOcation  or  in   parliameDt,  they  certunlj 
formed  a  legislative  council  in  ecclesiastical  matters  bjthe 
advice  and  consent  of  which  alone,  without  that  of  the  com- 
mons (I  can  saj  nothing  as  to  the  lords),  Edward  III.  and 
even  Richard  II.  enacted  laws  to  bind  the  laitj.    I  have 
mentioned  in  a  different  place  a  still  more  conspicuous  in- 
stance of  this  assumed  prerogative ;  namely,  the  memorable 
statute  against  heresy  in  the  second  of  Henry  lY.;  which 
can  hardly  be  deemed  anything  else  than  an  infringement  of 
the  rights  of  parliament,  more  clearly  established  at  that 
time  tihan  at  the  accession  of  Richard  II.     Petitions  of  the 
commons  relative  to  spiritual  matters,  however  frequently 
proposed,,  in  few  or  no  instances  obtained  the  king's  assent 
so  as  to  pass  into  statutes,  unless  approved  by  the  convoca- 
tion.^    But,  on  the  other  hand,  scarcely  any  temporal  lavs 
appear  to  have  passed  by  the  concurrence  of  the  clerg;y. 
Two  instances  only,  so  far  as  I  know,  are  on  record :  the 
parliament  held  in  the  eleventh  of  Richard  II.  is  annulled 
by  that  in  the  twenty-first  of  his  reign,  '^  with  the  assent  of 
the  lords   spiritual  and  temporal,  and  the  proctors  of  the 
clergy y  and  the  commons ;  "^  and  the  statute  entailing  the 
crown  on  the  children  of  Henry  lY.  is  said  to  be  enacted  on 
the  petition  of  the  prelates,  nobl.es,  clergy,  and  commons.' 
Both  these  were  stronger  exertions  of  legislative  authority 
than  ordinary  acts  of  parliament,  and  were  very  likely  to  be 
questioned  in  succeeding  times. 

"wlwjoM  nuuiy  Jndcments  and  ordi-  potestatem."    It  may  be  pereolTad  by 

Bancet  fbrmerly  made  In  parliament  had  theee  exprasrioDSf  and   more   nneqniT- 

been  annulled  beeauM  the  estate  o/dergff  ooally  by  the  nature  of  the  earn,  that  it 

had  not  been  present  tkereaty  the  pxelatea  waa   the  judicial   power  of  parlluMnt 

and  clergy  might  make  a  proxy  with  suf*  which  the  spiritual  lords  delegated  ts 

fleient  power  to  consent  in  their  name  their   proiEy.    Many  impeachmtote  ftr 

to  aU  things  done  in  this  parliament."  capital  oflbncee  were  coming  on,  at  whicli, 

WhMeupon  the  spiritual  lords  agreed  to  by  their  canons,  the  bishops  could  not 

Intrust  their  powers  to  Sir  Thomas  Percy,  assist.    But  it  can  never  be  conceived 

and  gave  him  a  procuration  commencing  that  the  inferior  cleigy  had  any  share  in 

in  the  fbllowing  words:  "Nos  Thomas  this  high  Judicature.    And,  upon  looking 

Cantuar'  et  Robertus  Ebor*  arehiepisco])!,  attentively  at  the  words  above  printed  in 

%s  pnelatl  et  eUnu  utriusque  protineies  ijtalies,  it  wiU  be  evident  that  the  spiritual 

Cantuar^  et  Ebor^  jure  eeelesiantm  nostra-  lords  holding  by  barony  are  the  on]j 

rum  et  temporalium  earundem  habentes  persons  desigioated ;  whatever  may  haie 

Jus  interessendi  in  singulis  parliamentis  men  meant  by  the  singular  phrase,  as 

domini  noetri  regis  et  regnl  Angllae  pro  appUed  to  them,  clems  utriusque  pio- 

tempore  eelebrandis,  necnon  tractandl  et  vindae.    Rot.  Pari.  ^ol.  Ui.  p.  248. 

expedlendi  in  eisdem  quantum  ad  fdngula  >  Atterbuxy,  p.  S4$. 

In   Instanti   parliamento  pro  statu   et  >  21  R.  II.  e.  12.    Bnmet*i  mst.  el 

bonore  domini  noetri  regis,  necnon  re-  Relbrmation  (vol.  U.  p.  47)  led  me  to  this 

galisB  SUB,  ae  quiete,  pace,  et  traoquilU-  act,  which  I  had  overlooked, 

late  regnl  Jndicialiter  jnstlflcandis,  vene-  *  Rot.  Pari.  Tol.  Ul.  p.  682.   Attarbazy, 

labili   viro   domino    Thoma   de   Peny  p.  81. 
aolllti,  •nostnun   plenatle   oommlttimus 
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The  supreme  judicature,  whicli  had  been  exercised  by  the 
kiDg^B  court,  was  diverted,  about  the  reign  of  j„,|a^otioii 
John,  into  three  channels ;  the  tribunals  of  King's  or  tbe  Ung'B 
Bench,  Common  Pleas,  and  the  Exchequer.*  ~°~"' 
These  became  the  regular  fountains  of  justice,  which  soon 
almost  absorbed  the  provincial  jurisdictions  of  the  sheriOr 
and  lord  of  liianor.  But  the  original  institution,  having  been 
designed  for  ends  of  state,  police,  and  revenue,  full  as  much 
as  for  the  determination  of  private  suits,  stiU  preserved  the 
most  eminent  parts  of  its  auUioritj.  For  the  king's  ordinary 
or  privy  council,  which  is  the  usual  style  from  the  reign  of 
£dward  I.,  seems  to  have  been  no  other  than  the  king's  court 
(curia  r^is)  of  older  times,  being  composed  of  ^e  same 
persons,  and  having,  in  a  principal  degree,  tlie  same  subjects 
of  deliberation.  Jt  consisted  of  the  chief  ministers ;  as  the 
chancellor,  treasurer,  lord  steward,  lord  admiral,  lord  mar- 
Bhal,  the  keeper  of  the  privy  seal,  the  chamberlain,  treasurer, 
and  comptroller  of  the  household,  the  chancellor  of  the  ex- 
chequer, the  master  of  the  wardrobe;  and  of  the  judges, 
king's  Serjeant,  and  attorney-general,  the  master  of  the  rolls, 
and  justices  in  eyre,  who  at  that  time  were  not  the  same  as 
the  judges  at  Westminster.  When  all  these  were  called 
together,  it  was  a  full  council ;  but  where*the  business  was 
of  a  more  contracted  nature,  those  only  who  were  fittest  to 
advise  were  summoned ;  the  chancellor  and  judges  for  mat- 
ters of  law;  the  officers  of  state  for  what  concerned  the 
revenue  or  household.' 

The  business  of  this  council,  out  of  parliament,  may  be 
reduced  to  two  heads ;  its  deliberative  office  as  a  council  of 
advice,  and  its  decisive  power  of  jurisdiction.  With  respect 
to  the  first,  it  obviously  comprehended  all  subjects  of  political 
deliberation,  which  were  usually  referred  to  it  by  the  'king : 
this  being  in  fact  the  administration  or  governing  council  of 

1  Thi0  entQlng  sketeli  of  the  jnrladie-  now  my,  the  ministera,  had  no  oecanton 

flon  ezerriaed  by  the  king's  council  ius  Ibr  the  presence  of  judges  or  anj  lawyers 

been  chiefly  dexlTed  ttom  Sir  Matthew  In  the  secret  councils  of  the  crown.  They 

nale*8  Treatise  of  the  Jurisdiction  of  the  become,  therefore,  a  council  of  gOTem* 

Lords'  House  in  Parmment,  published  ment.  though  always  members  of  the 

by  Mr.  Hargrare.  concuiiim  on/tnanum  ,*  and,  in  the  former 

•  The  woids  **  privy  eonneil  **  are  said  capacity,  b^an  to  keep  form'sj  records  of 

not  to  be  used  till  after  the  reign  of  their  proceedings.    The  acts  of  this  counF- 

Henry  VI. ;  the  former  style  was  "  ordi-  eil,  though,  as  I  have  just  said,  it  bore 

nary"  or  "continual  oouncll.*'    But  a  as  yet  no  distinguishing  name,  are  extant 

ffistinction  had  always  been  made,  ac-  from  the  year  US6,  and  for  seventy  yean 

eordiag  to  the  nature  of  the  business ;  afterwards  are  known  through  the  valu* 

tbe  grnt  offloers  of  state,  or,  as  we  might  able -publication  of  Sir  Harris  Nloobw. 
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^  state,  the  distinction  of  a  cabinet  being  introduced  in  oompar* 

^^  ativdj  modem  times*     But  there  wei'e  likewise  a  vast  num- 

ber of  petitions  oontinuallj  presented  to  the  council,  upon 
which  thej  proceeded  no  further  than  to  sort,  as  it  were,  and 
forward  them  by  indorsement  to  the  proper  courts,  or  advise 
; '  the  suitor  what  remedy  he  had  to  seek.     Thus  some  petiti<His 

'  are  answered,  ^xhls  cannot  be  done  without  a  new  law;" 

»^  some  were  turned  over  to  the  regular  court,  as  the  chancery 

or  king's  bench ;  some  of  greater  moment  were  endorsed  to 
be  heard  '^  before  the  great  council ; "  some,  concerning  the 
king's  interest,  were  referred  to  the  chancery,  or  select  per- 
sons  of  the  council. 

The  coercive  authority  exercised  by  this  standing  council 
of  the  king  was  &r  more  important.     It  may  be  divided  into 
'  acts,  legislative  and  judicial.     As  for  the*  first,  many  ordi- 

nances were  made  in  council ;  sometimes  upon  request  of  the 
commons  in  parliament,  who  felt  themselves  better  qualified 
to  state  a  grievance  than  a  remedy ;  sometimes  without  any 
pretence,  unless  the  usage  of  government,  in  the  infancy  d 
our  constitution,  may  be  thought  to  afford  one.  These  were 
always  of  a  temporary  or  partial  nature,  and  were  considered 
as  regulations  not  sufficiently  important  to  demand  a  new 
statute.  Thus,  in  the  second  year  of  Richard  IL,  the  coun- 
cil, after  hearing  read  the  statute-roll  of  an  act  recently 
passed,  confirming  a  criminal  jurisdiction  in  certain  cases 
upon  justices  of  the  peace,  declared  that  the  intention  of 
parliament,  though  not  clearly  expressed  therein,  had  been 
to  extend  that  jurisdiction  to  certain  other  cases  omitted, 
which  accordingly  they  cause  to  be  inserted  in  the  commis- 
sions made  to  these  justices  under  the  great  seaL^  But  they 
frequently  so  much  exceeded  what  the  growing  spirit  of  pub* 
lie  liberty  would  permit,  that  it  gave  rise  to  complaint  in  par 
liament.  The  commons  petition  in  13  R.  II.  that  ^  neither 
the  chancellor  nor  the  king's  council,  after  the  close  of  par- 
liament, may  make  any  ordinance  against  the  common  law, 
or  the  ancient  customs  of  the  land,  or  the  statutes  made 
heretofore  or  to  be  made  in  this  parliament ;  but  that  the 
common  law  have  its  course  for  aU  the  people,  and  no  judg- 
ment be  rendered  without  due  legal  process."  The  king  an- 
fwers,  ^'  Let  it  be  done  as  has  been  usual  heretofore,  saving 

I  Rot.  PwL  vol.  UL  p.  84. 
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the  prerogatiYe ;  and  if  any  one  is  aggrieved,  let  him  show  it 
specially,  and  right  shall  be  done  him."  ^  This  unsatisfactorj 
ansii^er  proves  the  arbitrary  spirit  in  which  Richard  was  de- 
termined to  govenl. 

The  judic^  power  of  the  council  was  in  some  instances 
foanded  upon  particular  acts  of  parliament,  giving  it  power 
to  hear  and  determine  certain  causes.  Many  petitions  like- 
wise were  referred  to  it  from  parliament,  especially  where 
they  were  left  unanswered  by  reason  of  a  dissolution.  But 
independently  of  this  delegated  authority,  it  is  certain  tha 
the  king's  council  did  anciently  exercise,  as  well  out  of  par- 
liament as  in  it,  a  very  great  jurisdiction,  both  in  causes 
criminal  and  civiL  Some,  however,  have  contended,  that 
whatever  they  did  in  this  respect  was  illegal,  and  an  en- 
croachment upon  the  common  law  and  Magna  Gharta.  And 
be  the  common  law  what  it  may,  it  seems  an  indisputable 
viol&tion  of  the  charter  in  its  most  admirable  and  essential 
article,  to  drag  men  in  questions  of  their  freehold  or  liberty 
before  a  tribunal  which  neither  granted  them  a  trial  by  their 
peers  nor  always  respected  the  law  of  the  land.  Against 
this  usurpation  the  patriots  of  those  times  never  ceased  to 
lift  their  voices.  A  statute  of  the  fifth  year  of  Edward  IIL 
provides  that  no  man  shall  be  attached,  nor  his  property 
seized  into  the  king's  hands,  against  the  form  of  the  gre&t 
charter  and  the  law  of  the  land.  In  the  twenty-fifth  of  the 
same  king  it  was  enacted,  that  ^  none  shall  be  taken  by  peti- 
tion or  suggestion  to  the  king  or  his  council,  unless  it  be  by 
indictment  or  presentment,  or  by  writ  original  at  the  common 
law,  nor  shall  be  put  out  of  his  franchise  or  freehold,  unless 
he  be  duly  put  to  answer,  and  forejudged  of  the  same  by 
due  course  of  law."^  This  was  repeated  in  a  short  act  of 
the  twenty-eighth  of  his  reign ;'  but  both,  in  all  probability, 
were  treated  with  neglect;  for  another  was  passed  some 
years  afterwards,  providing  that  no  man  shall  be  puf  to 
answer  without  presentment  before  justices,  or  matter  of 
record,  or  by  due  process  and  writ  original  according  to  the 

1  Bot.  Pari.  Tol.  ill.  p.  206.  pleas  of  freehold  before  the  eounoilf  took 

s  25  B.  in.  itat.  6,  o   4-     Probably  away  the  compuleory  finding  of  men^t. 

Ihte  flIUi  at&tuteof  the  %th  ofBdward  anna  and  other  troops,  oonflrmed  toe 

m.  is  the  most  extendvely  beneficial  act  reasonable  aid  of  the  king's  tenants  fixed 

in  the  whole  body  of  our  laws.    It  es-  by  8  B.  I.,  and  prorided  that  the  king's 

tabllshed   certainty   in   treasons,  regu-  protection  should  not  hinder  d-ril  prooest 

lated  purveyance,  prohibited  arbitrary  or  execution, 

imprisonment  and  the  determination  of  *  28  B.  HE   o.  8 
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old  law  of  the  land.  The  answer  to  the  petition  whereon 
this  statute  is  grounded,  in  the  parliament-roll,  expressly  de- 
clares this  to  be  an  article  of  the  great  charter.^  Nodiing, 
however,  would  prevail  on  the  council  td  surrender  so  emi- 
nent a  power,  and,  though  usurped,  yet  of  so  long  a  continu- 
ance. Cases  of  arbitrary  i)nprisonment  frequently  occurred, 
and  were  remonstrated  against  by  the  commons.  The  right 
of  every  freeman  in  that  cardinal  point  was  as  indubitable, 
legally  speaking,  as  at  this  day ;  but  the  courts  of  law  were 
afraid  to  exercise  their  remedial  functions  in  defiance  of  so 
powerful  a  tribunal.  After  the  accession  of  the  Lancastrian 
5simily,  these,  like  other  grievances)  became  rather  less  fre- 
quent, but  the  commons  remonstrate  several  times,  even  in 
die  minority  of  Henry  VI.,  against  the  coundl's  interference 
in  matters  cognizable  at  common  law.'  In  these  later  times 
the  civil  jurisdiction  of  the  council  was  principally  exercised 
in  conjunction  with  the  chancery,  and  accordingly  the/  are 
generally  named  together  in  the  complaint  The  chancellor 
having  the  great  seal  in  his  custody,  the  council  usually  bor- 
rowed its  process  from  his  court.  This  was  returnable  into 
chancery  even  where  the  business  was  depending  before  the 
council.  Nor  were  the  two  jurisdictions  less  intimately 
allied  in  their  character,  each  being  of  an  equitable  nature ; 
afld  equity,  as  then  practised,  being  little  else  than  innova- 
tion and  encroachment  on  the  course  of  law.  This  part, 
long  since  the  most  important  of  the  chancellor's  judicial 
function,  cannot  be  traced  beyond  the  time  of  Richard  II., 
when,  the  practice  of  feoffments  to  uses  having  been  intro- 
duced, without  any  legal  remedy  to  secure  the  cestui  que  use, 
or  usufructuary,  against  his  feoffees,  the  court  of  chancery 

1  ^  B.  TTI.  e.  8,  and  Rot.  Pari.  toI.  il.  and  Ibr  which  febere  was  always  a  pnnwik  ■ 

fc296.    It  If  not  surprisiDg  that   the  ion  in  th«ir  castleii,  enabled  them  to 

n^^  coancii  should  haTe  persisted  in  render  this  oppressire  jorisdietion  ef- 

these  transgressions  of  their  lawful  an-  fectual. 

thority,  when  we  find  a  similar  Jurisdic-  <  Rot.  Pari.  17  R.  11.  toI.  Ui.  p.  819;  4 

tion  usurped  bv  the  officers  of  inferior  H.  IV.  p.  607;  1  H.  VI.  toKIt.  p.  189; 

persons.    Complaint  is  made  in  the  18th  8  H.  VI.  p.  292  ;  8  H.  VI.  p.  348  ;  10  H. 

of  Richard  II.  that  men  were  compelled  VI.  p.  408 ;  15  H.  VI.  p.  601.    To  one  of 

to  answer  before  ths  eouneU  of  divers  these  (10  H.  Vl.y,  *' tliat  none  should  be 

hrds  and  ladies^  for  their  freeholds  and  put  to  answer  for  his  ft«ehold  in  parlisr 

otiier  matters  ct^^zable  at  common  law,  ment,  nor  before  any  court  or  cooneil 

and  a  remedy  for  this  abuse  is  giTen  by  where  such  things  are  not  cogniaible  by 

petition  in  chancery,  stat.  15  R.  11.  e.  the  law  of  the  land.'*  the  king  gave  a 

12.    This  act  is  confirmed  with  a  penalty  denial.    As  it  was  less  nsnal  to  xeAzse 

on  its  contraveners  the  next  year,  16  R.  promises  of  this  kind  than  to  fofget  than 

n.  0.  2.    The  priTate  jails  which  some  afterwards,  I  do  not  andarstaad  tlie  m» 

lords  were  permitted  by  law  to  possess,  tire  of  tlxis. 
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andertook  to  eD£>rce  this  species  of  contract  bj  process  of 
its  own.*" 

Such  was  the  nature  of  the  king's  ordinary  council  in 
itself,  as  the  organ  of  his  executive  sovereignty,  and  such 
the  jurisdiction  which  it  habitually  exercised.  But  it  is  also 
to  be  considered  in  its  relation  to  the  parliament,  during 
whose  session,  either  singly  or  in  conjunction  with  the  lords' 
house,  it  was  particularly  conspicuous.  The  great  officers  of 
state,  whether  peers  or  not,  Che  judges,  the  king's  Serjeant, 
and  attorney-general,  were,  from  the  earliest  times,  as  the 
latter  still  continue  to  be,  8ummone4  by  special  writs  to  the 
upper  house.  But  while  the  writ  of  a  peer  runs  ad  tractan- 
dum  nobiscum  et  cum  cseteris  prselatis,  magnatibus  et  pro- 
ceribus,  that  directed  to  one  of  the  judges  is  only  ad  tractan- 
dum  nobiscum  et  cum  caeteris  de  consilio  nostro;  and  the 
seats  of  the  latter  are  upon  the  woolsacks  at  one  extremity 
of  the  house. 

In  the  reigns  of  Edward  I.  and  II.  the  council  appear  to 
have  been  the  regular  advisers  of  the  king  iii  passing  laws  to 
which  the  houses  of  parliament  had  assented.  The  pream- 
bles of  most  statutes  during  this  period  express  their  con- 
currence. Thus  the  statute  Westm.  I.  is  said  to  be  the  act 
of  the  king  by  his  council,  and  by  the  assent  of  archbishops, 
bishops,  abbots,  priors,  earls,  barons,  and  all  the  commonalty 
of  the  realm  being  hither  summoned.  The  statute  of  escheat- 
ors,  29  E.  L,  is  said  to  be  agreed  by  the  council,  enumerat- 
ing their  names,  all  whom  appear  to  be  judges  or  public 
officers.  Still  more  striking  conclusions  are  to  be  drawn 
from  the  petitions  addressed  to  the  council  by  both  houses  of 
parliament  In  the  eighth  of  Edward  II.  there  are  four  pe- 
titions from  the  commons  to  the  king  and  his  council,  onb 
from  the  lords  alone,  and  one  in  which  both  appear  to  have 
joined.     Later  parliaments  of  the  same  reign  present  us  with 

t  BaIs's  Jnrlfldlctloa  of  Lords'  Hoqm,  to  adriM  of  a  remedy  against  tho  entiling 

.  46.    Coke,  2  Inst.  p.  568.    The  last  parliament.    It  may  perhaps  be  Inferred 

anthor  places  this  a  little  later.    There  horn  hence  that  the  writ  of  subpoena  out 

is  a  petition  of  the  commons,  in  the  roll  of  chancery  had  not  yet  been  applied  to 

of  the  4th  of  Henry  IV.  p.  511.  that,  protect  the  cestui  que  use.    But  it  ii 

whereas  many  grantees  and  feoflnes  in  equally  possible  that  the  commons,  be- 

tmst  Ibr  their  grantors  and  feoflers  alien-  ing  cUsinclined  to  what  they  would  deem 

ate  or  charge  the  tenements  granted,  in  an  illegal  innoTatlon,  were  endeaTorlng 

vMeh  etue  there  is  no  remedy  unleu  on«  to  reduce  these  fiduciary  estates  within 

ffs  orthrfd  by  parliament^  that  the  king  the  pale  of  the    common  law,  as  was 

.  »nd  lords  would  provide  a  remedy.   This  afterwards  done  by  the  statute  of  Qief 

petition  is  referred  to  the  Idng's  ooonoU  fNors  X.I 
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seyeral  more  instances  of  the  like  nature.  Tlius  in  18 
£.  IL  a  petition  begins,  ^  To  our  lord  the  king,  and  to  his 
council,  the  archbishops,  bishops,  prelates,  earls,  barons,  and 
others' of  the  conunonaltj  of  England,  show,"  &c.^ 

But  from  the  beginning  of  Edward  III/s  reign  it  seems 
that  the  council  and  the  lords'  house  in  parliament  were  often 
blended  together  into  one  assembly.  This  was  denominated 
the  great  council,  being  the  lords  spiritual  and  temporal,  with 
the  king's  ordinary  council  annexed  to  them,  as  a  council 
within  a  council.  And  even  in  much  earlier  times  the  lords, 
as  hereditary  counsellors,  were,  either  whenever  they  thought 
fit  to  attend,  or  on  special  summonses  by  the  king  (it  is  hard 
to  say  which),  assistant  members  of  this  council,  both  for  ad- 
vice and  for  jurisdiction.  This  double  capacity  of  the  peer- 
age, as  members  of  the  parliament  or  legislative  assembly 
and  of  the  deliberative  and  judicial  council,  throws  a  veiy 
great  obscurity  over  the  subject  However,  we  find  that 
private  petitions  for  redress  were,  even  under  Edward  L 
presented  to  the  lords  in  parliament  as  much  as  to  the  ordi- 
nanr  council.  The  parliament  was  considered  a  high  court 
of  justice,  where  relief  was  to  be  given  in  cases  where  the 
oourse  of  law  was  obstructed,  as  well  as  where  it  was  defec- 
tive. Hence  the  intermission  of  parDaments  was  looked  upon 
as  a  delay  of  justice,  and  their  annual  meeting  is  demanded 
upon  that  ground.  ^  The  king,"  says  Fleta,  ^  has  his  court 
in  his  council,  in  his  parliaments,  in  the  presence  of  bishops, 
earls,  barons,  lords,  and  other  wise  men,  where  the  doubtful 
cases  of  judgments  are  resolved,  and  new  remedies  are  pro- 
vided against'  new  injuries,  and  justice  is  rendered  to  every 
man  according  to  his  desert."  ■  In  the  third  year  of  Edward 
IL  receivers  of  petitions  began  to  be  appointed  at  the  open- 
ing of  every  parliament,  who  usually  transmitted  them  to  the 
ordinary,  but  in  some  instances  to  the  great  council.  These 
receivers  were  commonly  three  for  England,  and  three  for 
Ireland,  Wales,  Gascony,  and  other  foreign  dominions.  There 
were  likewise  two  corresponding  classes  of  auditors  or  triers 
of  petitions.  These  consisted  partly  of  bishops  or  peers, 
partly  of  judges  and  other  members- of  the  council;  and 
they  seem  to  have  been  instituted  in  order  to  disburden  the 
ooundl  by  giving  answers  to  some  petitions.     But  about  the 

1  Bot.  Pwl.  vol.  L  p.  416.  •  L.  n.  0. 1 
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middle  of  Edward  inL's  time  they  ceased  to  act  jaridicallj 
in  this  ^respect,  and  confined  themselves  to  transmitting  pe* 
litiona  to  the  lords  of  the  council. 

The  great  comicil,  according  to  the  definition  we  have 
^yen,  consisting  of  the  lords  spiritual  and  temporal,  in  con- 
junction with  t£e  ordinary  council,  or,  in  other  words,  of  all 
who  were  severally  summoned  to  parliament,  exercised  a 
considerable  jurisdiction,  as  well  civil  as  criminal.  In  tliia 
jurisdiction  it  is  the  opinion  of  Sir  M.  Hale  tjiat  the  council, 
though  not  peers,  had  right  of  sufiPrage;  an  opinion  very 
probable,  when  we  recollect  that  the  council  by  themselves, 
both  in  and  out  of  parliament,  possessed  in  fact  a  judicial  au- 
thority little  inferior ;  and  that  the  king's  delegated  sovereign- 
ty in  the  administration  of  justice,  rather  than  any  intrinsic 
right  of  the  peerage,  is  the  foundation  on  which  the  judica- 
ture of  the  lords  must  be  supported.  But  in  the  time  of 
Edward  III.  or  Richard  II.  the  lords,  by  their  ascendency, 
threw  the  judges  and  rest  of  the  council  into  shade,  and  took 
the  decisive  jurisdiction  entirely  to  themselves,  making  use  of 
their  former  colleagues  but  as  assistants  and  advisers,  as  they 
still  continue  to  be  held  in  all  the  judicial  proceedings  of  that 
hoase.^ 

Those  statutes  which  restrain  the  king's  ordinary  council 
from  disturbing  men  in  their  freehold  rights,  or  questioning 
them  for  misdemeanors,  have  an  equal  application  to  the 
lords'  house  in  parliament,  though  we  do  not  frequently  meet 
with  complaints  of  the  encroachments  made  by  that  assem- 
bly. There  was,  however,  one  dass  of  cases  tacitly  excluded 
from  the  operation  of  those  acts,  in  which  the  coercive  juris- 
diction of  this  high  tribunal  had  great  convenience ;  namely, 
where  the  ordinary  course  of  justice  was  so  much  obstructed 
by  the  defending  party,  through  riots,  combinations  of  main* 
tenance,  or  overawing  influence,  that  no  inferior  court  would 
find  its  process  obeyed.  Those  ages,  disfigured  in  their  quiet* 
est  season  by  rapine  and  oppression,  afforded  no  small  num« 
ber  of  cases  that  called  for  this  interposition  of  a  paramount 
authority.*     Another  indubitable  branch  of  this  jurisdiction 

1  [Non  XI.]  law*  shall  be  remitted  ther  to  be  deter- 

*  This  to  momrtoMj  expreaaed  lo  one  mined ;  but  if  so  be  that  the  discresion 

•f  the  articles  agreed  in  parliament  8  U.  of  the  eounseill  fele  to  gnte  myght  on 

▼I.  for  the  regulation  of  the  eouocil.  that  5  syde,  and  unmjght  on  that  other. 

**  Item,  that  alle  the  Miles  that  eompre-  or  elles  other  vause   resonable  yat  shal 

band  matters  terminable  attetlM  common  mors  him."     Rot   Pari.  toI.  ir.  p.  818 
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was  in  ¥rrits  of  error ;  but  it  maj  be  observed  that  their  de- 
termination was  veiy  frequenUj  left  to  a  select  comn^ttee  of 
peers  and  councillors.  These,  too,  cease  almost  entirely  with 
Henry  IV. ;  and  were  scarcely  revived  till  the  acoessicm  of 
James  I. 

Some  instances  occur  in  the  reign  of  Edward  III.  where 
records  have  been  brought  into  parliament,  and  annulled 
with  assent  of  the  commons  as  well  as  the  rest  of  the  legis 
lature.^  But  these  were  attainders  of  treason,  which  it 
seemed  gracious  and  solemn  to  reverse  in  the  most  authentic 
manner.  Certainly  the  commons  had  neither  by  the  nature 
of  our  constitution  nor  the  practice  of  parliament  any  right 
of  intermeddling  in  judicature,  save  where  something  was  re- 
quired beyond  the  existing  law,  or  where,  as  in  the  statute 
of  treasons,  an  authority  of  that  kind  was  particularly  re* 


Mr.  Bruce  has  well  observed  of  the  arti- 
dee  Agreed  upon  in  8  Hen.  VI.,  or  nther 
of  "  &oee  in  6  Hen.  VI.,  which  were 
nearly  the  name,  that  in  theory  nothing 
eould  be  more  excellent.  In  turbulent 
timee,  it  is  scarcely  necessary  to  remark, 
great  men  were  too  apt  to  weigh  out 
justice  for  themselves,  and  with  no  great 
nicety ;  a  court,  therefore,  to  which  the 
people  might  fly  for  relief  against  power- 
ful oppressors,  was  most  especially  need- 
ful. Law  charges  also  were  considerable ; 
and  this,  *the  poor  man's  court,  in 
which  he  might  hare  right  without  pay- 
ing any  moneys  (Sir  T.  Smithes  Common- 
wmlth,  book  ill.  oh.  7),  was  an  institution 
apparently  calculated  to  be  of  unques- 
tionable utility.  It  was  the  comprehen- 
siveness of  the  last  clause  —  the  *■  other 
eause  reasonable' — which  was  Its  ruin." 
Arch8M>l(^a,  vol.  xxv.  p.  848.  The  stat- 
ute 81  Hen.  VI.  e.  2,  which  is  not  printed 
in  Ruff  head's  edition,  is  very  Imimrtant, 
as  giving  a  legal  authority  to  the  ooun- 
eii,  by  writs  under  the  great  seal,  and 
by  writs  of  proclamation  to  the  sheriffs, 
on  parties  making  de&ult,  to  compel  the 
attendance  of  any  persons  complained  of 
for  "  great  riots,  extortions,  oppressions, 
and  grievous  offences,"  under  heavy  pen- 
alties ;  in  case  of  a  peer,  ^^  the  loss  of  his 
estate,  and  name  of  lord,  and  his  place 
In  parliament,"  and  all  his  lands  fbr  the 
term  of  his  Ufa ;  and  floe  at  discretion  in 
the  ease  of  other  persons.  A  proviso  is 
added  that  no  matter  determinable  by 
the  law  of  the  realm  should  be  deter- 
mined in  other  form  than  after  the  course 
of  law  in  the  king's  courts.  Sir  Francis 
Palgrave  (Essay  on  the  King's  Council, 
p.  mJ  observes  that  this  ptoruo  **  would 


In  no  way  intetftre  with  Uie  effcetive  J«> 
risdirtion  of  the  council,  Inasmuch  as  H 
eould  always  be  alleged  in  the  bills  which 
were  preferred  before  it  that  tlie  oppres- 
sive and  grievous  offences  of  which  ttasy 
complained  were  not  detenmloable  by  this 
ordinary  course  of  the  common  law." 
p.  86.  But  this  takes  the  word  "  detsi^ 
minable"to  mean  in /act;  whenas  I 
apprehend  that  the  proviso  must  be  nn* 
dentood  to  mean  cases  legally  determiiH 
able;  the  words,  I  think,  will  beer  ne 
other  construction.  But  as  all  the  of 
fences  enumerated  were  indictable,  we 
must  either  hold  the  proviso  to  be  utterly 
inconsistent  with  the  rest  of  the  statoto. 
or  suppose  that  the  words  **  other  form,** 
were  Intended  to  prohibit  the  irregular 
process  usual  with  the  council;  seeiet 
examination  of  witnesses,  torture,  neg> 
lect  of  technical  formality  in  specifying 
charges,  punishments  not  acoonling  to 
the  course  of  law,  and  other  vioianoas 
of  Ikir  and  ftee  trial,  which  constitated 
the  greatest  srievanoe  In  the  prooeediogi 
of  the  council. 

I  The  Judgment  against  Mortimer  ms 
reversed  at  the  suit  of  his  son,  28  £.111., 
because  he  had  not  been  put  on  his  trial. 
The  peers  had  adjudged  him  to  death  in 
his  absence,  upon  common  notoriety  of 
his  guilt.  4  is.  III.  p.  68.  In  the  sany 
session  of  28  B.  in.  the  earl  of  Arondell 
attainder  was  also  reversed,  which  had 
passed  in  1  E.  III.,  when  Mortimer  tsas 
at  the  height  of  his  power.  These  prsos- 
dents  taken  together  seem  to  have  re- 
sulted from  no  partiality,  but  a  true 
sense  of  justice  in  respeH  of  trssaons, 
animated  by  the  reoent  itatnta.  Bet. 
Part  vol.  U.  p.  266. 
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served  to  both  houses.  This  is  fully  acknowledged  by  them- 
selres  in  the  first  year  of  Henry  IV.*  But  their  influence 
apon  the  balance  of  government  became  so  commanding  in  a 
few  yeaw  afterwards,  that  they  contrived,  as  has  been  men- 
tioneid  already,  to  have  petitions  directed  to  them,  rather  than 
to  the  lords  or  council,  and  to  transmit  them,  either  with  a 
tacitmpprobation  or  in  the  form  of  acts,  to  the  upper  house. 
Perhaps  this  encroachment  of  the  commons  may  have  con- 
tributed to  the  disuse  of  the  lords'  jurisdiction,  who  would 
rather  relinquish  their  ancient  and'  honorable  but  laborious 
function  than  share  it  with  such  bold  usurpers. 

Although  the  restraining  hand  of  parliament  was  continually 
growing  more  effectual,  and  the  notions  of  legal  q^^^ 
right  acquiring  more  precision,  from  the  time  ofchKractar 
Ik^gna  Charta  to  the  civil  wars  under  Henry  VL,  TOwnment 
we  may  justly  say  that  the  general  tone  of  ad  minis-  "» tbe«e 
tration  was  not  a  little  arbitrary.     The  whole  fabric  **^* 
of  English  liberty  rose  step  by  step,  through  much  toil  and 
many  sacrifices,  each  generation  adding  some  new  security  to 
the  work)  and  trusting  that  posterity  would  perfect  the  labor 
as  well  as  enjoy  the  reward.     A  time,  perhaps,  was  even  then 
foreseen  in  the  visions  of  generous  hope,  by  the  brave  knights 
of  parliament  and  by  the  sober  sages  of  justice,  when  the 
proudest  ministers  of  the  crown  should  recoil  from  those  bar- 
riers which  were  then  daily  pushed  aside  with  impunity. 

There  is  a  material  distinction  to  be  taken  between  the 
exercise  of  the  king's  undeniable  prerogative,  however  repug- 
nant to  our  improved  principles  of  freedom,  and  the  abuse  or 
extension  of  it  to  oppressive  purposes.  For  we  cannot  fairly 
consider  as  part  of  our  ancient  constitution  what  the  parlia- 
nient  was  perpetually  remonstrating  against,  and  the  statute- 
book  is  full  of  enactments  to  repress.  Doubtless  the  continual 
acquiescence  of  a  nation  in  arbitrary  government  may  ulti- 
mately destroy  all  privileges  of  positive  institution,  &nd  leave 
them  to  recover,  by  such  means  as  opportunity  shall  offer,  the 
natural  and  imprescriptible  rights  for  which  human  societies 
were  established.  And  this  may  perhaps  be  the  case  at 
present  with  many  European  kingdoms.  But  it  would  be 
necessary  to  shut  our  eyes  with  deliberate  prejudice  against 
the  whole  tenor  of  the  most  unquestionable  authorities,  against 

1  Rot.  Pul.  ToL  Ul.  p.  4Sn* 
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the  petitions  of  th^  commons,  the  acts  of  the  legislature,  the 
testimony  of  historians  and  lawyers,  before  we  CQald  assert 
that  England  acquiesced  in  those  abuses  and  oppressiona 
which  it  must  be  confessed  she  was  unable  fdUy  to  prev^it. 

The  word  prerogadve  is  of  a  peculiar  import,  and  scarcely 
understood  by  those  who  come  from  the  studies  of  politicaL 
philosophy.  We  cannot  define  it  by  any  theory  of  exeoutiye 
functions.  All  these  may  be  comprehended  in  it ;  but  also  a 
great  deal  more.  It  is  best,  perhaps,  to  be  understood  by  its 
derivation,  and  has  been*  said  to  be  that  law  in  case  of  the 
king  which  is  law  in  no  case  of  the  subject.^  Of  the  higher 
and  more  sovereign  prerogatives  I  iBhail  here  say  nothing; 
they  result  from  the  nature  of  a  monarchy,  and  have  nothins 
very  peculiar  in  their  character.  But  the  smaller  rights  of 
the  cro?m  show  better  the  original  lineaments  of  our  c<msti* 
tution.  It  is  said  commonly  enough  that  all  prerogativea  are 
given  for  the  subject's  good.  I  must  confess  that  no  part  of 
this  assertion  corresponds  with  my  view  of  the  subject.  Jt 
neither  appears  to  me  that  these  prerogatives  were  ever  given 
nor  that  they  necessarily  redound  to  the  subject's  good.  Pre- 
rogative, in  its  old  sense,  might  be  defined  an  advantage 
obtained  by  the  crown  over  the  subject,  in  cases  where  their 
interests  came  into  competition,  by  reason  of.  its  greater 
strength.  This  sprang  from  the  nature  of  the  Norman  gov- 
ernment, which  rather  resembled  a  scramble  of  wild  beasts, 
where  the  strongest  takes  the  best  share,  than  a  system 
founded  upon  principles  of  common  utility.  And,  modified 
as  the  exercise  of  most  prerogatives  has  been  by  the  more 
liberal  tone  which  now  pervades  our  course  of  government^ 
whoever  attends  to  the  common  practice  of  courts  of  justice^ 
and,  still  more,  whoever  consults  the  law-books,  will  not  only 
be  astonished  at  their  extent  and  multiplicity,  but  very 
frequently  at  their  injustice  and  severity. 

The  real  prerogatives  that  might  formerly  be  exerted  were 
purreyuiM  sometimes  of  so  injurious  a  nature,  that  we  can 
hardly  separate  them  from  their  abuse :  a  striking 
instance  is  that  of  purveyance,  which  will  at  once  illustrate 
the  definition  above  given  of  a  prerogative,  the  limits  within 
which  it  was  to  be  exercised,  and  its  tendency  to  transgress 
them.     This  was  a  right  of  purchasing  whatever  was  neoea 

«  BlMkttoiiB's  ConuBMit.  from  Vliioh,  vol.  L  «.  7. 
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Huy  for  the  king's  honsebold,  at  a  fair  price,  in  preference  to 
every  competitor,  and  without  the  consent  of  the  owner.  Bj 
the  same  prerogative,  carriages  and  horses  were  impressed 
for  the  king's  journeys,  and  lodgings  provided  for  his  attend- 
ants. This  was  defended  on  a  pretext  of  necessity,  or 
at  least  of  great  convenience  to  the  sovereign,  and  was 
both  of  high  antiquity  and  universal  practice  throughout 
Europe.  But  the  royal  purveyors  had  the  utmost  tempta- 
tioDy  and  doubtless  no  small  store  of  precedents,  to  stretch 
this  power  beyond  its  legal  boundary ;  and  not  only  to  fix 
their  own  price  too  low,  but  to  seize  what  they  wanted  with- 
out any  payment  at  all,  or  with  tallies  which  were  carried  in 
vain  to  an  empty  exchequer.^  This  gave  rise  to  a  number 
of  petitions  from  the  commons,  upon  which  statutes  were 
often  framed ;  but  the  evil  was  almost  incurable  in  its  nature 
and  never  ceased  .tiU  that  prerogative  was  itself  abolished* 
Purveyance,  as  I  have  already  said,  may  serve  to  distinguish 
the  defects  fix>m  the  abuses  of  our  constitution.  It  was  a  re- 
proach to  the  law  that  men  should  be  cbmpeUed  to  send  their 
goods  without  their  consent ;  it  was  a  reproach  to  the  admin- 
istration that  they  were  deprived  of  them  without  payment 
The  right  of  purchasing  men's  goods  for  tfie  use  of  the 
king  was  extended  by  a  sort  of  analogy  to  their  labor.  Thus 
£dward  III.  announces  to  all  sheriffs  tliat  William  of  Wal- 
singham  had  a  commission  to  collect  as  many  painters  as 
might  suffice  for  ''our  works  in  St.  Stephen's  chapel,  West 
minster,  to  be  at  our  wages  as  long  as  shall  be  necessary,** 
and  to  arrest  and  keep  in  prison  all  who  should  refuse  or 
be  refractoij;  and  enjoins  them  to  lend  their  assistance.' 
Windsor  Castle  owes  its  massive  magnificence  to  laborers 
impressed  fix>m  every  part  of  the  kingdom.  There  is  even  a 
commission  from  Edward  lY.  to  take  as  many  workmen  in 

• 

1  Lettan  are  dineted  to  sll  theiherUk,  lengths,  and  seised  Uigsr  qnantitifls  of 

%  B.   I.,  enfatninfc  ttiem  to  send  np  a  wool,  which  he  sold  beyond  sea.  as  waU 

eertain  number  of  oeeres,  sheep,  capons,  as  proTlsloDs  finr  the  supply  of  his  anny. 

Ite.,  tar  the  king's  coronation.    Rymer,  In  both  eases  the  proprietors  had  tallies, 

Tol.  ii.  p.  21.    By  the  statute  21  B.  III.  or  other  securities ;  but  their  despiUr  of 

e.  12,  goods  taken  by  the  purreyors  were  obtaining  parment  gave  rise,  in  ISSBS,  to 

to  be  paid  for  on  the  spot  If  nnder  twenty  an  insurrection.      There  is  a  singular 

shillingB*  Talne,  or  within  three  months'  apologetlcal  letter  of  Bdward  to  the  areh- 

time  if  abore  that  value.    But  it  is  not  bishops  on  this  occasion.     Rymer,  t.  v. 

to  be  fanagined  that  this  law  wss  or  could  p.  10 ;  see  also  p.  78,  and  Knyghton,  ed 

be  obsexred.  2670. 

Bdward  m.,  impelled  by  the  exigen-       *  Rymer,  t.  ▼!.  p.  417. 
of  his  French  war,  went  still  greater 


r« 
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gold  as  were  wanting,  and  employ  them  at  the  king's  cost 
upon  the  trappings  of  himself  and  his  household.^ 

sAnothcr  class  of  abuses  intimately  connected  with  unques- 
AbuBMof  tionable  though  oppressive  rights  of  the  crown 
fcndai  originated  in  the  feudal  tenure  which  bound  all 

"^^  the  lands  of  the  kingdom.     The  king  had  indis- 

putably a  right  to  the  wardship  of  his  tenants  in  chivalry, 
and  to  the  escheats  or  forfeitures  of  persons  dying  without 
heirs  or  attainted  for  treason.  But  his  officers,  under  pre- 
tence of  wardship,  took  possession  of  lands  not  held  imme- 
diately of  the  crown,  claimed  escheats  where  a  right  heir 
existed,  and  seized  estates  as  forfeited  which  were  protected 
by  the  statute  of  entails.  The  real  owner  had  no  remedy 
against  this  disposition  but  to  prefer  his  petition  of  right  in 
chancery,  or,  which  was  probably  more  effectual,  to  procure 
a  remonstrance  of  the  house  of  commons  in  his  favor. 
Even  where  justice  was  finally  rendered  to  him  he  had  no 
recompense  for  his  damages ;  and  the  escheators  were  not 
less  likely  to  repeat"  an  iniquity  by  which  they  could  not 
personally  suffer. 

The  charter  of  the  forests,  granted  by  Henry  III.  along 
Vontt  lAwi.  ^^*^  Magna  Charta,*  had  been  designed  to  crush 
the  flagidous  system  of  oppression  which  prevailed 
in  those  favorite  haunts  of  the  Norman  kings.  They  had 
still,  however,  their  peculiar  jurisdiction,  though,  from  the 
time  at  least  of  Edward  III.,  subject  in  some  measure  to  the 
control  of  the  King's  BencJi.*  The  foresters,  I  suppose, 
might  find  a  compensation  for  their  want  of  the  common  law 
in  that  easy  and  licentious  way  of  life  which  they  affected; 
but  the  neighboring  cultivators  frequently  suffered  from  the 
king's  officers  who  attempted  to  recover  those  adjacent  lands, 
or,  as  they  were  called,  purlieus,  which  had  been  disafibr- 
ested  by  the  charter  and  protected  by  frequent  perambula- 

• 

i  Rymer,  t.  id.  p.  8S8.  the  diaJogtie  on  the  Kxeheqtier  under 

*  Matthew  Paris    asserts    that   John  Heniy  n.,  Is  goTemed  by  its  own  laws, 

granted  a  separate  lbi«st>eharter.  and  not  founded  on  the  common  law  of  the 

supports  his  posiHon  by  asserting  that  of  land,  bnt  the  voluntary  enactment  of 

Henry  III.  at  Aill  length.    In  Act,  the  princes :  so  that  whatever  is  done  by  that 

elanses  relating  to  the  forest  were  incor>  law  Is  reekonsd  not  legal  in  Itself,  bat 

porated  with  the  great  charter  of  John,  legal  according  to  forest  law,  p.  29,  non 

Such  an  error  as  this  shows  the  precarl-  Justnm  absolute,  sed  Justnm  seenndftm 

ousness  of    historical   testimony,  even  legem   forestse  (Ucatnr.     I   belJere  my 

where  it  seems  to  be  best  grounded.  tnnslation  of  justum  Is  right;  for  he  li 

■  Coke,  fourth  tnst  p.  2M.  The  forest  not  writing  satirieaUj. 
domain  of  the  king,  says  the  author  of 
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tions.     Many  petitioDS  of  the  commons  relate  to  this  griev- 
ance. 

The  constable  and  marshal  of  England  possessed  a  juris- 
diction,  the  proper  limits  whereof  were  sufficiently  jorfa^ctioii 
narrow,  as  it  seems,  to  have  extended  only  to  ap-  or  ooostabie 
peals  of  treason  committed  beyond  sea,  which  *"*  ™*"i>*i-. 
were  determined  by  combat,  and  to  military  offences  within 
the  realm.  But  these  high  officers  frequently  took  upon 
them  to  inquire  of  treasons  and  felonies  cognizable  at  com- 
mon law,  and  even  of  civil  contracts  and  trespasses.  This 
is  no  bad  illustration  of  the  state  in  which  our  constitution 
stood  under  the  Plantagenets.  No  color  of  right  or  of  su- 
preme prerogative  was  set  up  to  justify  a  procedure  so 
manifestly  repugnant  to  the  great  charter.  For  all  remon- 
strances against  these  encroachments  the  king  gave  prom- 
ises in  return ;  and  a  statute  was  enacted,  in  the  thirteenth 
of  !&chard  IL,  declaring  the  bounds  of  the  constable  and 
marshal's  jurisdiction.^  It  could  not  be  denied,  therefore, 
that  all  iniringements  of  these  acknowledged  limits  were  U- 
legal,  even  if  they  had  a  hundred  fold  more  actual  precedents 
in  their  favor  than  can  be  supposed.  But  the  abuse  by  no 
means  ceased  after  the  passing  of  this  statute,  as  several  sub- 
sequent petitions  that  it  might  be  better  regarded  will  evince. 
One,  as  it  contains  a  special  instance,  I  shall  insert  It  is  of 
the  fifth  year  of  Henry  IV. :  "  On  several  supplications  and 
petitions  made  by  the  commons  in  parliament  to  our  lord  the 
king  for  Bennet  Wilman,  who  is  accused  by  certain  of  his 
ill-wishers  and  detained  in  prison,  and  put  to  answer  before 
the  constable  and  marshal,  against  the  statutes  and  the  com- 
mon law  of  England,  our  said  lord  the  king,  by  the  advice 
and  assent  of  the  lords  in  parliament,  granted  that  the  said 
Bennet  should  be  treated  according  to  the  statutes  and  com- 
mon law  of  England,  notwithstanding  any  commission  to  the 
contrary,  or  accusation  against  him  made  before  the  consta- 
ble and  marshal."  And  a  writ  was  sent  to  the  justices  of  the 
King's  Bench  with  a  copy  of  this  article  from  the  roll  of  par- 
liament, directing  them  to  proceed  as  they  shaU  see  fit  ac- 
cording to  the  laws  and  customs  of  England.  * 

It  must  appear  remarkable  that,  in  a  case  so  manifestly 
within  their  competence,  the  court  of  King's  Bench  should 

1  18  R.  n.  e.  2.  •  Boi.  Pul.  tol.  lU.  p.  680. 
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not  have  issued  a  writ  of  habeas  corpus,  without  waiting  for 
what  may  be  considered  as  a  particular  act  of  parliament 
But  it  is  a  natural  effect  of  an  arbitraiy  admlnistratioa  of 
government  to  intimidate  courts  of  justice.^    A  negative  ar- 
gument, founded  upon   the  want  of  legal  precedent,  is  oer- 
tainlj  not  conclusive  when  it  relates  to  a  distant  period,  of 
which  all  the  precedents  have  not  been  noted ;  jet  it  most 
strike  us  that  in  the  learned  and  zealous  arguments  of  Sir 
Robert  Cotton,  Mr.  Selden,  and  others,  against  arbitrary  im- 
prisonment, in  the  great  case  of  the  habeas  corpus,  though 
the  statute,  law  is  full  of  authorities  in  their  favor,  we  find  no 
instance  adduced  earlier  than  the  reign  of  Henry  YII^  where 
the  King^s  Bench  has  released,  or  even  bailed,  persons  com* 
mitted  by  the  council  or  the  constable,  though  it  is  unque^ 
tionable  that  such  committals  were  both  frequent,  and  illegal' 
If  I  have  faithfully  represented  thus  far  the  history  of 
our  constitution,  its  essential  cliaracter  will  appear  to  be  a 
monarchy  greatly  limited  by   law,  though   retaining  much 
power  that  was  ill  calculated  to  promote  the  public  good^  and 
swerving  continually  into  an  irregular  course,  which  there 
was  no  restraint  adequate  to  corr^t.     But  of  all  the  notions 
that  have  been  advanced  as  to  the  theory  of  this  constitution, 
the  least  consonant  to  law  and  history  is  that  which  represents 
the  king  as  merely  an  hereditary  executive  magistrate,  the 

1  The  appnhenBlOQ  of  thit  compliant  mm  In  direct  oontredietion  to  lb|(ra 
spirit  in  the  ministers  of  jtutioe  led  to  an  Gharta ;  and  it  is  evident  that  no  r^^niar 
excellent  act  in  2  E.  III.  c.  8,  that  the  liberty  could  subsist  with  it.  It  involved 
judges  shall  not  omit  to  do  right  for  any  a  full  dictatorial  power,  ooatlnnally  sab- 
command  under  the  great  or  privy  seal,  sisting  in  the  state."  Utst.  of  England, 
And  the  conduct  of  Richard  II.,  who  c.  22.  But  by  the  very  wonb  of  thin 
sought  absolute  power  by  corrupting  or  patent  the  Jurisdictton  given  was  only 
Intimidating  them,  produced  another  over  such  causes  quae  in  cnrU  oonstabn- 
statute  in  the  eleventh  year  of  his  reign  laril  Angliaa  ab  antlqno,  vis.  tempore 
(o.  10),  providing  that  neither  letters  of  dicti  GuUelmi  conqiuestoris.  .sen  allqao 
the  king^s  signet  nor  of  the  priv>'  seal  tempora  citra,  tractari,  audiri,  examinari, 
should  fnm.  thenceforth  be  sent  In  dis-  ant  decidi  consueverunt  aut  jvre  tMnu- 
turbanee  of  the  law.  An  ordinance  of  rant  atu  debent.  These  are  expressed, 
Charles  V.,  king  of  France,  in  1869,  though  not  very  persplenonsly,  in  the 
directs  the  parliament  of  Paris  to  pay  no  statute  IS  R.  IT.  c.  2,  that  declares  the 
regard  to  any  letters  under  his  seal  sns-  constable's  jurisdietion.    And  the  ofclef 

C ending  the  course  of  legal  procedure,  criminal  matter  reserved  by  law  Ic  the 

ut  to  consider  them  as  snrreptitloualy  court  of  this  officer  was  tieaaoB  com- 

obtalned.    Vlllaret,  t.  x.  p.  175.    This  mitted  out  of  the  kingdom.    In  viobmt 

ordinance  which  was  sedulously  observed,  and  revolutionary  seasons,  n'h  tm  the 

tewled  very  much  te  confirm  the  i«de«  commencement  of  Edward  1V.*S  reign, 

pendence  and  integrity  of  that  tribunal,  some  penioos  were  tried  by  martial  law 

3  Cotton's  Posthuma,  p.  221.  Howell's  before  the  constable.     But,  In  general, 

Btate  Trials,  vol.  ill.  p.  1.    Hume  quotes  the  exercise  of  criminal  instioe  by  thb 

a  grant  of  the  office  of  constable  to  the  tribunal  though  one  of  the  abuses  of  tb» 

earl  of  Rivers  in  7  B.  IV.,  and  infers,  nn-  times,  cannot  be   said  to  warraat  thf 

wanantably  enough,  that  **  its  authority  strong  language  adopted  by  Homsi. 
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first  officer  of  the  state.  What  advantages  might  result  from 
such  a  form  of  government  this  is  not  the  place  to  discuss. 
But  it  certainly  was  not  the  ancient  constitution  of  England. 
There  was  nothing  in  this,  absolutely  nothing,  of  a  republican 
appearance.  All  seemed  to  grow  out  of  the  monarchy,  and 
was  referred  to  its  advantage  and  honor.  The  voice  of  sup- 
plication, even  in  the  stoutest  disposition  of  the  commons, 
was  always  humble;  the  prerogative  was  always  named  in 
large  and  pompous  expressions.  Still  more  naturally  may 
we  expect  to  find  in  the  law-books  even  an  obsequious  defer- 
ence to  power,  from  judges  who  scarcely  ventured  to  consider 
it  as  their  duty  to  defend  the  subject's  freedom,  and  who  be- 
held the  gigantic  image  of  prerogative,  in  the  full  play  of  its 
hundred  arms,  constantly  before  their  eyes.  Through  this 
nionarchical  tone,  which  certainly  pervades  all  our  legal  au- 
thorities, a  writer  like  Hume,  accustomed  to  philosophical 
fiberality  as  to  the  principles  of  government,  and  to  the  de- 
mocradcal  language  which  the  modem  aspect  of  the  consti- 
tution and  the  liberty  of  printing  have  produced,  fell  hastily 
into  the  error  of  believing  that  all  limitations  of  royal  power 
during  the  fourteenth  and  fifteenth  centuries  were  as  much 
unsettled  in  law  and  in  public  opinion  as  they  were  liable 
to  be  violated  by  force.  Though  a  contrary  position  has  been 
sufficiently  demonstrated,  I  conceive,  by  the  series  of  par- 
liamentary proceedings  which  I  have  already  produced,  yet 
there  is  a  passage  in  Sir  John  Fortescue's  treatise  De  Lau- 
dibus  Legum  Anglias,  so  explicit  and  weighty,  that  no  writer 
on  the  English  constitution  can  be  excused  horn  inserting  it. 
This  eminent  person,  having  been  chief  justice  of  the  King's 
Bench  under  Henry  VI.,  was  governor  to  the  young  prince 
of  Wales  during  his  retreat  in  France,  and  received  at  his 
hands  the  office  of  chancellor.  It  must  never  be  forgot- 
ten that,  in  a  treatise  purposely  composed  for  the  instruc- 
tion of  one  who  hoped  to  reign  over  England,  the  limitations 
of  government  are  enforced  as  strenuously  by  Fortescne,  as 
some  succeeding  lawyers  have  inculcated  the  doctrinef>  of  ar- 
bitrary prerogative. 

^  A  king  of  ^England  cannot  at  his  pleasure  make  any  al- 
terations in  the  laws  of  the  land,  for  the  nature  gj,  j^^ 
of  his  government  is  not  only  reecaL  but  political.  Fortescue'B 

u^j  •*   u  1  1    1.  "^  ij  i_  doctrine  M  to 

Had  It  been  merely  regal,  he  would  have  a  power  the  sngUeh 
to  make  what  innovations  and  alterations  he  pleased  «>n«ti«»ttoii. 
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in  the  laws  of  the  kingdom,  impose  tallages  and  other  hard- 
ships upon  the  people  whether  thej  would  or  no,  without 
their  consent,  which  sort  of  govemment  the  civil  laws  pobt 
out  when  thej  declare  Quod  principi  placuit,  legis  hahet  vi- 
gorem.     But  it  is  much  otherwise  with  a  king  whose  govern- 
ment  is  political,  because  he  can  neither  make  anj  alteratioa 
or  change  in  the  laws  of  the  realm  without  the  consent  of 
the  subjects,  nor  burden  them  against  their  wills  with  strange 
impositions,  so  that  a  people  governed  by  such  laws  as  are  made 
by  their  own  consent  and  approbation  enjoy  their  properties  se- 
curely, and  without  the  hazard  of  being  deprived  of  them,  eitbei 
by  the  king  or  any  other.    The  same  things  may  be  effected 
under  an  absolute  prince,  provided  he  do  not  degenerate  into 
the  tyrant.     Of  such  a  prince,  Aristotle,  in  the  third  of  his 
Politics,  says,  *  It  is  better  for  a  city  to  be  governed  by  a  good 
man  than  by  good  laws.'     But  because  it  does  not  always 
happen  that  the  person  presiding  over  a  people  is  so  qualified, 
St.  Thomas,  in  the  book  which  he  writ  to  the  king  of  Cy- 
prus, De  Regimine  Principum,  wishes  that  a  kingdom  could 
be  so  instituted  as  that  the  king  might  not  be  at  liberty  to  tyr- 
annize over  his   people ;  which  only  comes  to  pass  in  the 
present  case ;  that  is,  when  the  sovereign  power  is  restrained 
by  political  laws.     Rejoice,  therefore,  my  good  prince,  that 
such  is  the  law  of  the  kingdom  which  you  are  to  inherit,  be- 
cause it  will  afford,  both  to  yourself  and  subjects,  the  greatest 
security  and  satisfaction."  ^ 

The  two  great  divisions  of  civil  rule,  the  absolute,  or  regal 
as  he  calls  it,  and  the  political,  Fortescne  proceeds  to  deduce 
from  the  several  originals  of  conquest  and  compact.  .Con- 
coming  the  latter  he  decl^ires  emphatically  a  truth  not  always 
palatable  to  princes,  that  such  governments  were  instituted  by 
the  people,  and  for  the  people's  good ;  quoting  St.  Augustin 
for  a  similar  definition  of  a  political  society.  *^  As  the  head 
of  a  body  natural  cannot  change  its  nerves  and  sineiws,  cannot 
deny  to  the  several  parts  their  proper  energy,  their  due  pro- 
portion and  aliment  of  blood ;  neither  can  a  king,  who  is  the 
the  head  of  a  body  politic,  change  the  laws  thereof,  nor  take 
from  the  people  what  is  theirs  by  right  against  their  consent 
Thus  you  have,  sir,  the  formal  institution  of  every  political 
kingdom,  from  whence  you  may  guess  at  the  power  which  a 

• 

1  VorteflCTif«,  De  Laudibos  Lofum  AngUn,  o.  0. 
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king  may  exercise  with  respect  to  the  laws  and  the  subject 
For  he  is  appointed  to  protect  his  subjects  in  their  lives,  prop- 
erties, and  laws ;  for  diis  verj  end  and  purpose  he  has  the 
delegation  of  power  from  the  people,  and  he  has  no  just 
daim  to  any  other  power  but  this.  Wherefore,  to  give  a 
brief  answer  to  that  question  of  yours,  concerning  the  differ- 
ent powers  which  kings  claim  over  their  subjects,  I  am  firm- 
ly of  opinion  that  it  arises  solely  from  the  different  natures  of 
their  original  institution,  as  you  may  easily  collect  from  what 
has  been  said«  So  the  kingdom  of  England  had  its  original 
from  Brute,  and  the  Trojans,  who  attended  him  from  Italy 
and  Greece,  and  became  a  mixed  kind  of  government,  com- 
pounded of  the  regal  and  political."^ 

It  would  occupy  too  much  space  to  quote  every  other  pas- 
sage of  the  same  nature  in  this  treatise  of  Fortes-  jpponeoiu 
cae,  and  in  that  entitled,  Of  the  Difference  between  Tiews  taken 
an  Absolute  and  Limited  Monarchy,  which,  so  far  ^^  ^'^•• 
as  these  points  are  concerned,  is  nearly  a  translation  fix>m  the 
former.'  But  these,  corroborated  as  they  are  by  the  statute- 
book  and  by  the  rolls  of  parliament,  are  surely  conclusive 
against  the  notions  which  pervade  Mr.  Hume's  History.  I 
have  already  remarked  that  a  sense  of  the  glaring  prejudice 
by  which  some  Whig  w^riters  had  been  actuated,  in  represent- 
ing the  English  constitution  from  the  earliest  times  as  nearly 
surived  at  its  present  perfection,  conspired  with  certain  pre- 
possessions of  his  own  to  lead  this  eminent  historian  into  an 
e<)ually  erroneous  system  on  the  opposite  side.  And  as  he 
traced  the  stream  backwards,  and  came  last  to  the  times  of 
the  Plantagenet  dynasty,  with  opinions  already  biassed  and 
even  pledged  to  the  world  in  his  volumes  of  earlier  publica- 
tion, he  was  prone  to  seize  hold  of,  and  even  exaggerate,  ev- 
ery circumstance  that  indicated  immature  civilization,  and 
law  perverted  or  infringed.*     To  this  his  ignorance  of  £ng- 

1  Fortescne,  ]>•  Landlbaa  hegnm  Ang-  *  The  following  is  one  example  of  tbeee 

Hn,  e.  13.  pr^udicea :    ¥n  the  9Ui  of  Richard  11. 

•  The     latter    treattse    haying    been  a  tax  on  wool  granted  till  the  ensuing 

written  nndnr  Edward  TV.,  whom  For-  fSeast  of  St.  John  Baptist  was  to  be  inter- 

Ceeeue,  as  a  reetored  Lancastrian,  would  mitted  fh>m  thenoe  to  that  of  St.  Peter. 

be  anzloiis  not  to  oCbnd,  and  whom  in  and  then  to  recommence ;  that  it  might 

fbei  he  took  some  pains  to  conciliate  both  not  be  claimed  as  a  rig|it.     Rot.   ParL 

In  this  and  other  writings,  it  is  evident  toI.  iii.  p.  214.    Mr  Hume  has  noticed 

that  the  principles  of  limited  monarchy  this  proTislon,  as  ^^  showing  an  ancuraoy 

were  as  ftilly  recognised  in  his  reign,  beyond  what  was  to  be  expected  In  thoee 

wbatefvr   particular    acts   of    Tioleooe  rude  times."    In  this  epithet  we  see  the 

might  occur,  as  they  had  been  under  the  foundation  of  his  mistakes.    The  age  of 

Lanieaaft|ia&  prlnoes.  Blch«>rd  II.  might  perhaps  be  called  radt 
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» 
lish  jurisprudence,  which  eertainlj  in  some  measure  disqual- 
ified him  from  writing  our  history,  did  not  a  little  contribute ; 
misrepresentations  frequently  occurring  in  his  wori^,  which  a 
moderate  acquaintance  with  the  law  of  the  land  would  have 
prevented.* 

It  is  an  honorable  circumstance  to  England  that  the  history 
instanc«8  of  of  no  Other  country  presents  so  few  instances  of 
dJmnAtion  JlJ<-'gal  Condemnation  upon  political  charges.  The 
»»•  judicial  torture  was  hardly  known  and  never  rec^ 

ognized  by  law.'  The  sentence  in  capital  crimes,  fixed  unal- 
terably by  custom,  allowed  nothing  to  vindictiveness  and  in- 
dignation. There  hardly  occurs  an  example  of  any  one 
being  notoriously  put  to  death  without  form  of  trial,  except 
in  moments  of  flagrant  civil  war.  If  the  rights  of  juries 
were  sometimes  evaded  by  irregular  jurisdictions,  they  were 
at  least  held  sacred  by  the  courts  of  law :  and  through  all  the 
vicissitudes  of  civil  liberty,  no  one  ever  questioned  the  prima- 
ry right  of  every  freeman,  handed  down  from  his  Saxon  fore- 
fathers, to  the  trial  by  liis  peers.  A  jiist  regard  for  public 
safety  prescribes  the  necessity  of  severe  penalties  against 
rebellion  and  conspiracy ;  but  the  interpretation  of  these  of- 
fences, when  intrusted  to  sovereigns  and  their  counsellors,  has 
been  the  most  tremendous  instrument  of  despotic  power.  In 
rude  ages,  even  though  a  general  spirit  of  political  liberty 
may  prevail,  the  legal  character  of  treason  will  commonly  be 
undefined ;  nor  is  it  the  disposition  of  lawyers  to  give  greater 
accuracy  to  this  part  of  criminal  jurisprudence.  The  nature 
of  treason  appears  to  have  been  subject  tQ  much  uncertainty 
in  England  before  the  statute  of  Edward  III.  If  tliat  mem- 
orable law  did  not  give  all  possible  precision  to  the  offence, 

In  pome   respects.      But  aMuredly   in  monuteries  and  diTlnes.    Most  of  these 

pradent  and  circumspect  perception  of  relate  to  the   main  subject.     But  one 

consequences,  and  an  accurate  use  of  Ian-  question,  fitter  indeed  for  lawjers  than 

guag6,  there  could  be  no  reason  why  it  theologians,  was,  whereas  many  would 

should  be  deemed  inferior  to  our  own.  not  confegM  without  torture,  whetbw  he 

If  Mr.  Hume  had  ever  deigned  to  glance  might  make  use  of  this  means,  Uni  hoc 

at  the  legal  decisions  reported  in  the  in  regno  An^uB  nunquam  Hsum  Jntrit 

Tear-books  of  those  times,  he  would  hare  ««<   auditum  ?      £t  si  torqaendl  sunt, 

oeen  surprised,  not  only  at  the  utmost  utrnm  per  clerieos  rel  laioos  ?    £t  daio^ 

accuracy,  but   at   a   subtle    refinement  qu6d    nuUus     omnino    tortor    invenin 

In  verbal  logic,  which  none  of  his  own  valeat  in  AngliA,  utrum  pro  tortoribus 

metaphysical  treatises  could  surpass.  mittendam  sit  ad  {Kirtes  transmartnast 

1  [NoTR  XII4  Walt.  Hemingford,  p.  256.     Instances, 

*  During  the  ftimous  process  against  howerer,  of  its  use  are   said    to  hate 

the  knighty  templars  in  the  rci^  of  occurred  in  the  15th  eentnry.     See  a 

Edward   II.,  the  archbishop  of  York,  learned  "  Reading  on  the  Use  of  Tortnxf 

baring  taken  the  examination  of  certain  in   the  Criminal  Law  of   Sngland|  by 

templars   in    bis    proTince,    felt    some  DaTid  Jardlnef  Esq.,  18S7." 
Aoubts  which  he  propounded  to  e«Yeial 
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which  we  must  certainly  allow,  it  prevented  at  least  those 
stretches  of  yindictive  tyranny  which  disgrace  the  annals  of 
other  countries.  The  praise,  however,  must  be  understood  aa 
comparative.  Some  cases  of  harsh  if  not  illegal  convictions 
could  hardly  fail  to  occur  in  times  of  violence  and  during 
changes  of  the  reigning  family.  Perhaps  the  circumstances 
have  now  and  then  been  aggravated  by  historians.  Nothing 
could  be  more  illegal  than  the  conviction  of  the  earl  of  Cam- 
bridge and  lord  Scrope  in  1415,  if  it  be  true,  according  to 
Carte  and  Hume,  that  they  were  not  heard  in  their  defence. 
But  whether  this  is  to  be  absolutely  inferred  from  the  record^ 
is  perhaps  open  to  question.  There  seems  at  least  to  have 
been  no  sufficient  motive  for  such  an  irregularity;  their  par- 
ticipation in  a  treasonable  conspiracy  being  manifest  ftom 
their  own  confession.  The  proceedings  against  Sir  John  Mor- 
timer in  the  2d  of  Henry  VL*  are  called  by  Hupae  highly 
irregular  and  illegal.  They  were,  however,  by  act  of  attain- 
der, which  cannot  well  be  styled  illegal  Nor  are  they  to  be 
ccmsidered  as  severe.  Mortimer  had  broken  out  of  the 
Tower,  where  he  was  confined  on  a  charge  of  treason.  This 
was  a  capital  felony  at  common  law ;  and  the  chief  irregular- 
ity seems  to  have  consisted  in  having  recourse  to  parliament 
in  order  to  attaint  him  of  treason^  when,  he  had  already  for- 
feited his  life  by  another  crime. 

I  would  not  willingly  attribute  to  the  prevalence  of  Tory 
dispositions  what  may  be  explained  otherwise,  the  progress 
which  Mr.  Hume's  historical  theory  as  to  our  constitution  has 
been  gradually  making  since  its  publication.  The  tide  of 
opinion,  which  since  the  Revolution,  and  indeed  since  the 
reign  of  James  I.,  had  been  flowing  so  strongly  in  favor 
of  the  antiquity  of  our  liberties,  now  seems,  among  the  high- 
er and  more  literary  classes,  to  set  pretty  decidedly  the  other 
way.  Though  we  may  still  sometimes  hear  a  demagogue  chat- 
tering about  the  witenagemot,  it  is  far  more  usual  to  find  sen- 
sible and  liberal  men  who  look  on  Magna  Charta  itself  as  the 
result  of  an  uninteresting  squabble  between  the  king  and  his 
barons.  Acts  of  force  and  injustice,  which  strike  the  curso* 
ly  inquirer,  especially  if  he  derives  his  knowledge  from  mod- 
em compilations,  more  than  the  average  tenor  of  events,  £fcre 
selected  and  displayed  as  fair  samples  of  the  law  and  of  its 

1  Bo«.  Pari.  ToL  W.  p.  66  *  Rot.  Pwl.  toL  It.  p.  902. 
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administration.  We  are  deceived  bj  the  oomparadvelj  per- 
fect state  of  our  present  liberties,  and  foi^t  that  our  superior 
security  is  far  less  owing  to  poeitive  law  than  to  the  coih 
trol  which  is  exercised  over  gbvemment  bj  public  opinion 
through  the  general  use  of  printing,  and  to  the  difiusion  of 
liberal  principles  in  policy  through  the  same  means.  Thus 
disgusted  at  a  contrast  which  it  was  hardly  candid  lo  institute, 
we  turn  away  from  the  records  that  attest  the  real,  though  im- 
perfect, freedom  of  our  ancestors ;  and  are  willing  to  be  per- 
suaded that  the  whole  scheme  of  English  polity,  till  the  com- 
mons took  on  themselves  to  assert  their  natural  rights  against 
James  L,  was  at  best  but  a  mockery  of  popular  privileges, 
hardly  recognized  in  theory,  and  never  re^Eutled  in  effect^ 
This  system,  when  stripped  of  those  slavish  inferences 
that  Brady  and  Carte  attempted  to  build  upon  it,  admits  p«^ 
haps  of  no  essential  objection  but  its  want  of  historical  truth. 
Grod  forbid  that  our  rights  to  just  and  free  government  should 
be  tried  by  a  jury  of  antiquaries!  Yet  it  is  a  generous  pride 
that  intertwines  the  consciousness  of  hereditary  freedom  with 
the  memory  of  our  ancestors;  and  no  trifling  argument 
against  those  who  seem  indifferent  in  its  cause,  that  the  char 
acter  of  the  bravest  and  most  virtuous  among  nations  has 
not  depended  upon  the  accidents  of  race  or  climate,  but  been 
gradually  wipught  by  the  plastic  influence  of  civil  rights,  trans- 
mitted as  a  prescriptive  inheritance  through  a  long  course  of 
generations. 

By  what  means  the  English  acquired  and  preserved  this 

political  liberty,  which,  even  in  the  fifteenth  cen- 
tonding  to  tury,  was  the  admiration  of  judicious  foreigners,' 
mwtitutioii.  ^®  *  ^^^  rational  and  interesting  inquiiy.     Their 

own  serious  and  steady  attachment  to  *tlie  laws 
must  always  be  reckoned  among  the  principal  causes  of  this 
blessing.  The  civil  tquality  of  all  freemen  below  the  rank 
of  peerage,  and  the  subjection  of  peers  themselves  to  the  im- 
partial arm  of  justice,  and  to  a  due  share  in  contribution  to 
public  burdens,  advantages  unknown  to  other  countries, 
tended  to  identify  the  interests  and  to  assimilate  the  feelings 
of  the  aristocracy  with  those  of  the  people ;  classes  whose 


I  This  was  written  in  1811  or  1812;  *  PhiNp  de  ComiiMB  tekM  anvvral  «p- 

and  is   among    m&ny   paoagM   which  portunitlea  of  testifying  hii  «ateein  tt 

th0    progrefli    of    time  hat   lomewliat  the  Snglish  gorernment.     See  partktt* 

aUdfied.  lar^l.  ir.  o.  I.  and  L  t.  e.  xls 
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dissension  and  jealousy  has  been  in  many  instances  the  surest 
hope  of  sovereigns  aiming  at  arbitrarj  power.  This  free-' 
dom  firom  the  oppressive  superiority  of  a  privileged  order 
was  peculiar  to  England.  In  many  kingdoms  the  royal  pre- 
rogative was  at  least  equally  limited.  The  statutes  of  Ara- 
gon  are  more  full  of  remedial  provisions.  The  right  of  op- 
posing a  tyrannical  government  by  arms  was  more  frequently 
asserted  in  Castile.  But  nowhere  else  did  the  people  possess 
by  law,  and  I  think,  upon  the  whole,  in  effect,  so  much  secu- 
rity for  their  pei^sonal  freedom  and  property.  Accordingly, 
the  middling  ranks  flourished  remarkably,  not  only  in  com- 
mercial towns,  but  among  the  cultivators  of  the  soil.  ''There 
is  scarce  a  small  village,"  says  Sir  J.  Fortescue,  "  in  which 
you  may  not  find  a  knight,  an  esquire,  or  some  substantial 
householder  (paterfamilias),  commonly  called  a  frankleyn,^ 
possessed  of  considerable  estate;  besides  others  who  are 
called  freeholders,  and  many  yeomen  of  estates  sufficient  to 
make  a  substantiid  j^^*"  I  would,  however,  point  out  more 
particularly  two  causes  which  had  a  very  leading  efficacy 
in  the  gradual  development  of  our  constitution;  first,  the 
schemes  of  continental  ambition  in  which  our  government 
was  long  engaged ;  secondly,  the  manner  in  which  feudal 
principles  of  insubordination  and  resistance  were  modified  by 
the  prerogatives  of  the  early  Norman  kings. 

1.  At  the  epoch  when  William  the  Conqueror  ascended 
the  throne,  hardly  any  other  power  was  possessed  by  the 
king  of  France  than  what  he  inherited  from  the  great  fiefs 
of  the  Capetian  family.  War  with  such  a  potentate  was  not 
exceedingly  to  be  dreaded,  and  William,  besides  his  immense 
revenue,  could  employ  the  feudal  services  of  his  \(assals, 
which  were  extended  by  him  to  continental  expeditions. 
These  circumstances  were  not  essentially  changed  till  afler 
the  loss  of  Normandy;  for  the  acquisitions  of  Henry  II. 
kept  him  ftilly  on  an  equality  with  the  French  crown,  and 
the  dilapidation  which  had  taken  place  in  the  royal  demesnes 

1  Bj  a  flninkleyn  fn  th&i  place  m  are  add  ttaat  the  prologne  to  his  Canterbuiy 

to  nndentand  what  m  call  a  eountry  Talee  is  of  itself  a  eonttnual  testimony  to 

•quire,  like  the  flraakleyn  of  Ohauoer ;  the  plenteous  and  comfortable  situation 

for  the  word  esqalre  In  Fortescne's  time  of  the  middle  ranks  in  England,  as  well 

was  only  need  in  its  limited  sense,  for  as  to  that  fearless  independence  and  fte- 

the  sons  of  peers  and  knights,  or  such  as  quent  originality  of  character  amongsl 

had  obtained  the  title  by  creatton  or  soma  them ,  which  liberty  and  oompetonce  haTe 

other  legal  means.  conspired  to  produce. 

The  mentloa  of  Chancer  leads  me  to 
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was  compensated  by  several  arbitrary  resources  that  filled 
the  exchequer  of  these  monarchs.  But  in  the  reigns  of  John 
and  Henry  III.,  the  position  of  England,  or  rather  of  its 
sovereign,  with  respect  to  France,  underwent  a  very  disad- 
vantageous change.  The  loss  of  Normandy  severed  the 
connection  between  the  English  nobility  and  the  continent ; 
they  had  no  longer  estates  to  defend,  and  took  not  sufficient 
interest  in  the  concerns  of  Guienne  to  fight  for  that  province 
ait  their  own  cost.     Their  feudal  service  was  now  commuted 

■ 

for  an  escuage,  which  fell  very  short  of  the  expenses  incur- 
red in  a  protracted  campaign.  Tallages  of  royal  towns  and 
demesne  lands,  extortion  of  money  from  the  Jews,  every  feu- 
dal abuse  and  oppression,  were  tried  in  vain  to  replenish  the 
treasury,  which  the  defence  of  Eleanor's  inheritance  against 
the  increased  energy  of  France  was  constantly  exhausting. 
Even  in  the  most  arbitrary  reigns,  a  general  tax  upon  land- 
holders, in  any  cases  but  those  prescribed  by  the  feudal  law, 
had  not  been  ventured ;  and  the  standing  bulwark  of  Magna 
Charta,  as  well  as  the  feebleness  and  unpopularity  of  Henry 
m.,  made  it  more  dangerous  to  violate  an  established  prin- 
ciple. Subsidies  were  therefore  constantly  required ;  but  for 
these  it  was  necessary  for  the  king  to  meet  parliament,  to 
hear  their  complaints,  and,  if  he  could  not  elude,  to  acquiesce 
in  their  petitions.  These  necessities  came  still  more  urgently 
upon  Edward  I.,  whose  ambitious  spirit  could  not  patiently 
endure  the  encroachments  of  Philip  the  Fair,  a  rival  not  less 
ambitious,  but  certainly  less  distinguished  by  personal  prow- 
ess, than  himself.  What  advantage  the  friends  of  liberty 
reaped  from  this  ardor  for  continental  warfare  is  strongly 
seen  tn  the  circumstances  attending  the  Confirmation  of  the 
Charters. 

But  after  this  statute  had  rendered  all  tallages  without 
consent  of  parliament  illegal,  though  it  did  not  for  some  time 
prevent  their  being  occasionally  imposed,  it  was  still  more 
difficult  to  carry  on  a  war  with  France  or  Scotland,  to  keep 
on  foot  naval  arman^ents,  or  even  to  preserve  the  courtly 
magnificence  which  that  age  of  chivalry  affected,  without 
perpetual  recurrence  to  the  house  of  commons.  Edward  III. 
very  little  consulted  the  interests  of  his  prerogative  when  he 
stretched  forth  his  hand  to  seize  the  phantom  of  a  crown  in 
France.  It  compelled  him  to  assemble  parliament  almost 
annually,  and  oflen  to  hold  more  than  one  session  within  the 
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jear.  Here  the  representatives  of  England  learned  the 
habit  of  remonstrance  and  conditional  supply ;  and  though,  in 
the  meridian  of  Edward's  age  and  vigor,  they  often  failed 
of  immediate  redress,  yet  they  gradually  swelled  the  statute- 
roll  with  provisions  to  secure  their  country's  freedom ;  an4 
acquiring  self-confidence  by  mutual  intercourse,  and  sense  of 
the  public  opinion,  they  became  able,  before  the  end  of  Ed- 
ward's reign,  and  still  more  in  that  of  his  grandson,  to  control, 
prevent,  and  punish  the  abuses  of  administration.  Of  all 
these  proud  and  sovereign  privileges,  the  right  of  refiising 
supply  was  tlie  keystone.  But  for  the  long  wars  in  which 
our  khigs  were  involved,  at  first  by  their  possession  of  Guienne« 
and  aflerwards  by  their  pretensions  upon  the  crown  of  France, 
it  would  have  been  easy  to  suppress  remonstrances  by  avoid- 
ing to  assemble  parliament.  For  it  must  be  confessed  that 
an  authority  was  given  to  the  king's  proclamations,  and  to  ordi- 
nances of  the  council,  which  differed  but  little  from  legislative 
power,  and  would  very  soon  have  been  interpreted  by  com- 
plaisant courts  of  justice  to  give  them  the  full  extent  of  statutes. 

It  is  common  indeed  to  assert  that  the  liberties  of  England 
were  bought  with  the  blood  of  our  forefathers.  This  is  a 
very  magnanimous  boast,  and  in  some  degree  is  consonant 
enough  to  the  truth.  But  it  is  far  more  generally  accurate 
to  say  that  they  were  purchased  by  money.  A  great  pro- 
portion of  our  best  laws,  including  Magna  Charta  itself,  as  it 
now  stands  confirmed  by  Henry  III.,  were,  in  the  most  literal 
sense,  obtained  by  a  pecuniary  bargain  with  the  crown.  In 
many  parliaments  of  Edward  HI.  and  Richard  II.  this  sale 
of  redress  is  chaffered  for  as  distinctly,  and  with  as  little 
apparent  sense  of  disgrace,  as  the  most  legitimate  business 
between  two  merchants  would  be  transacted.  So  little  was 
there  of  voluntary  benevolence  in  what  the  loyal  courtesy  of 
our  constitution  styles  concessions  from  the  throne ;  and  so 
little  title  have  these  sovereigns,  though  we  cannot  refuse  our 
admiration  to  the  generous  virtues  of  Edward  III.  and 
Henry  V.,  to  claim  the  gratitude  of  posterity  as  the  benefac- 
tors of  their  people ! 

2.  The  relation  established  between  a  lord  and  his  vassal 
by  the  feudal  tenure,  far  from  containing  principles  of  any 
servile  and  implicit  obedience,  permitted  the  compact  to  be 
dissolved  in  case  of  its  violation  by  either  party.  This 
extended  as  much  to  the  sovereign  as  to  inferior  lords ;  the 
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authority  of  the  former  in  France,  where  the  system  mo8t 
flourished,  being  for  several  ages  rather  feudal  than  political 
If  a  vassal  was  aggrieved,  and  if  justice  was  denied  him,  he 
sent  a  defiance,  that  is,  a  renunciation  of  fealtj  to  the  king 
and  was  entitled  to  enforce  redress  at  the  point  of  his  sword. 
tt  then  became  a  contest  of  strength  as  between  two  inde^ 
pendent  potentates,  and  was  terminated  bj  treaty,  advan- 
tageous or  otherwise,  according  to  the  fortune  of  war.  This 
privilege,  suited  enough  to  the  situation  of  France,  the  great 
peers  of  which  did  not  originally  intend  to  admit  more  than 
a  nominal  supremacy  in  the  house  of  Capet,  was  evidently 
less  compatible  with  the  r^ular  monarchy  of  England.  The 
stem  natures  of  William  the  Conqueror  and  his  suocessors 
kept  in  control  the  mutinous  spirit  of  their  nobles,  and  reaped 
the  profit  of  feudal  tenures  without  submitting  to  their  recip- 
rocal obligations.  They  counteracted,  if  I  may  so  say,  the 
centrifugal  force  of  that  system  by  the  appUcation  of  a 
stronger  power ;  by  preserving  order,  administering  justice, 
checking  the  growth  of  baronial  influence  and  riches,  with 
habitual  activity,  vigilance,  and  severity.  Still,  however,  there 
remained  the  original  principle,  that  allegiance  depended 
conditionally  upon  good  treatment,  and  that  an  appeal  might 
be  lawfully  made  to  arms  against  an  oppressive  government 
Nor  was  this,  we  may  be  sure,  left  for  extreme  necessity, 
or  thought  to  require  a  long  enduring  forbearance.  In 
modem  times  a  king  compelled  by  his  subjects'  swords  to 
abandon  any  pretension  would  be  supposed  to  have  ceased 
to  reign ;  and  the  expressed  recognition  of  such  a  right  as 
ihat  of  insurrection  has  been  justly  deemed  inconsistent 
with  the  majesty  of  law.  But  ruder  ages  had  ruder  senti- 
ments. Force  was  necessary  to  repel  force ;  and  men  accus- 
tomed to  see  the  king's  authority  defied  by  private  riot  were 
not  much  shocked  when  it  was  resisted  in  defence  of  public 
freedom. 

The  Great  Charter  of  John  was  secured  by  the  election 
of  twenty-five  barons  as  conservators  of  the  compact.  If 
the  king,  or  the  justiciary  in  his  absence,  should  transgress 
any  ai'ticle,  any  four  might  demand  reparation,  and  on  denial 
carry  their  complaint  to  the  rest  of  their  body.  ^  And  those 
barons,  with  all  the  commons  of  the  land,  shall  distrain  and 
annoy  us  by  every  means  in  their  power ;  that  is,  by  seizing 
om*  castles,  lands,  and  possessions,  and  every  other  mode,  till 


■  '  — h  "^  ■ 
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the  wrong  shall  be  repaired  to  their  satisfaction.;  saving  our 
person,  and  our  queen  and  children.  And  when  it  shtdl  be 
repaired  thej  shall  obey  us  as  befow."^  It  is  amusing  to  see 
the  common  law  of  distress  introduced  upon  this  gigantic 
scale ;  and  the  capture  of  the  king's  castles  treated  as  analo- 
gous to  impounding  a  neighbor's  horse  for  breaking  fences. 

A  very  curious  illustration  of  this  feudal  principle  is  found 
in  the  conduct  of  William  earl  of  Pembroke,  one  of  the 
greatest  names  in  our  ancient  history,  towards  Henry  IIL 
The  king  had  defied  him,  which  was  tantamount  to  a  declara- 
tion of  war ;  alleging  that-  he  had  made  an  inroad  upon  the 
royal  domains.  Pembroke  maintained  that  he  was  not  the 
aggressor,  that  the  king  had  denied  him  justice,  and  been  the 
first  to  invade  his  territory ;  on  which  account  he  had  thought 
himself  absolved  from  bis  homage,  and  at  liberty  to  use  force 
against  the  malignity  of  the  royal  advisers.  ^  Nor  wo'uld  if. 
be  for  the  king's  honor,"  the  earl  adds,  ^^  that  I  should  submit 
to  his  will  against  reason,  whereby  I  should  rather  do  wrong 
to  him  and  to  that  justice  whieh  he  is  bound  to  administer 
towards  his  people ;  and  I  should  give  an  ill  example  to  all 
men  in  deserting  justice  and  right  in  compliance  with  his 
mistaken  will.  For  this  would  show  that  I  loved  my  wordly 
wealth  better  than  justice."  These  words,  with  whatever 
dignity  expressed,  it  may  be  objected,  prove  only  the  disposi- 
tion of  an  angry  and  revolted  earl.  But  even  Heniy  fully 
admitted  the  right  of  taking  arms  against  himself  if  he  had 
meditated  his  vassal's  destruction,  and  disputed  only  the  ap- 
plication of  this  maxim  to  the  earl  of  Pembroke.' 

These  feudal  notions,  which  placed  the  moral  obligation  of 
allegiance  very  low,  acting  under  a  weighty  pressure  from 
the  real  strength  of  the  crown,  were  favorable  to  constitu- 
tional liberly.  The  great  vassals  of  France  and  Germany 
aimed  at  living  independently  on  their  fiefs,  with  no  fuither 
concern  for  the  rest  than  as  useful  allies  having  a  common 
interest  against  the  crown.  But  in  England,  as  there  was  no 
prospect  of  tLrowing  ofiT  subjection,  the  barons  -endeavored 
only  to  lighten  its  burden,  fixing  limits  to  prerogative  by 
law,  and  securing  their  observation  by  parliamentary  remon- 
strances or  by  dint  of  arms«  Hence,  as  all  rebellions  in 
England  were  directed  only  to  coerce  the  government,  or  at 

1  Bndy's  Hist.  toI.  I. :  Appendix,  p.  148. 

t  Mate  Puis,  p.  880 ;  Xrtteiton'g  Hiat.  of  HenT7  n.  Tol.  It.  p.  iL 
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the  utmost  to  change  the  succession  of  the  crown,  without 
the  smallest  tendency  to  separation,  thej  did  not  impair  the 
national  strength  nor  destroy  the  character  of  the  constitu- 
tion. In  all  these  contentions  it  is  remarkable  that  the 
people  and  clergy  sided  with  the  nobles  against  the  throne. 
No  individuals  are  so  popular  with  the  monkish  annalists, 
who  speak  the  language  of  the  populace,  as  Simon  earl  of 
Leicester,  Thomas  ear>  of  Lancaster,  and  Thomas  duke  of 
Gloucester,  all  turbulent  opposers  of  the  royal  authority,  and 
probably  little  deserving  of  their  panegyrics.  Very  few 
English  historians  of  tne  middle  ages  are  advocates  of  pre- 
rogative. This  may  be  ascribed  both  to  the  equality  of  our 
laws  and  to  the  interest  which  the  aristocracy  found  in  court- 
ing popular  favor,  when  committed  against  so  formidable  an 
adversary  as  the  king.  And  even  now,  when  the  stream 
that  once  was  hurried  along  gullies  and  dashed  down  preci- 
pices hardly  betrays  upon  its  broad  and  tranquil  bosom  the 
motion  that  actuates  it,  it  must  still  be  accounted  a  singular 
happiness  of  our  constitution  that,  all  ranks  graduating  har- 
moniously into  one  another,  the  interests  of  peers  and  com- 
moners are  radically  interwoven ;  each  in  a  certain  sense 
distinguishable,  but  not  balanced  like  opposite  weights,  not 
separated  like  discordant  fluids,  not  to  be  secured  by  inso- 
lence or  jealousy,  but  by  mutual  adherence  and  reciprocal 
influences. 

From  the  time  of  Edward  I.  the  feudal  system  and  all  the 
infloenoe  feelings  Connected  with  it  declined  very  rapidly, 
which  the  But  what  tlie  nobility  lost  in  the  number  of  their 
2^1^^  military  tenants  was  in  some  degree  compensated 
**biii?*  by  the  state  of  manners.  The  higher  class  of 
^'  them,  who  took  the  chief  share  in  public  affairs, 
were  exceedingly  opulent ;  and  their  mode  of  life  gave  wealth 
an  incredibly  greater  efficacy  than  it  possesses  at  present 
Grentlemen  of  large  estates  and  good  families  who  had  at- 
tached themselves  to  these  great  peers,  who  bore  offices 
which  we  should  call  menial  in  their  households,  and  sent 
their  children  thither  for  education,  were  of  course  ready  to 
follow  their  banner  in  rising,  without  much  inquiry  into  the 
cause.  Still  less  would  the  vast  body  of  tenants  and  their 
retainers,  who  were  fed  at  the  castle  in  time  of  peace,  refuse 
to  carry  their  pikes  and  staves  into  the  field  of  battle.  Many 
devices  were  used  to  preserve   this    aristocratic   influence. 
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which  riches  and  ancestry  of  themselves  rendered  so  formi- 
dable. Such  was  the  maintenance  of  suits,  or  confederacies 
for  the  purpose  of  supporting  each  other's  claims  in  litigation, 
which  was  the  subject  of  frequent  complaints  in  parliament 
and  gave  rise  to  several  prohibitory  statutes.  By  help  of 
Boch  confederacies  parties  were  enabled  to  make  violent  en- 
tries upon  the  lands  they  claimed,  which  the  law  itself  could 
hardly  be  said  to  discourage.^  Even  proceedings  in  courts 
of  justice  were  often  liable  to  intimidation  and  influence.'  A 
practice  much  allied  to  confederacies  of  maintenance,  though 
ostensibly  more  harmless,  was  that  of  giving  liveries  to  all 
retainers  of  a  noble  family  ;  but  it  had  an  obvious  tendency 
to  preserve  that  spirit  of  factious  attachments  and  animosities 
which  it  is  the  general  policy  of  a  wise  government  to  dissi- 
pate. From  the  first  year  of  Richard  II.  we  find  continual 
mention  of  this  custom,  with  many  legal  provisions  against 
it,  but  it  was  never  abolished  till  the  reign  of  Henry  VII.* 

These  associations  under  powerful  chiefs  were  only  inci- 
dentally beneficial  as  they  tended  to  withstand  the  p^y^ient 
abuses  of  prerogative.     In  their  more  usual  course  habi^  of 
they  were  designed  to  thwart  the  legitimate  exer-  '*p**"* 
cise  of  the  king's  government  in  the  administration  of  the 
laws.     All  Europe  was  a  scene  of  intestine  anarchy  during 

« 

*t  If  a  man  ma  dineised  of  hifl  land,  fometlmes  OTerawed  by  annad  partias, 

ha  might  enter  upon  tba  disseiior  and  who  andoavored  to  prevent  their  adver- 

veinetate  himself  wltbont  coarse  of  law.  saries  from  appearing.    Pa»ton  Letters, 

In  what  case  this  right  of  entry  was  Tol.  iii.  p.  119. 

taken  away,  or  totteJ.  as  it  wiui  expressed,  *  From  a  pasflage  in  the  Paston  I^et- 

by  the  death  or-  alienation  of  the  dis-  ters  (rol.  ii.  p.  23)  it  appears  that,  fiur 

oeiaor,  is  a  subjeet  extensire  enough  to  ttom  these  acts  being  regarded,  it  was 

occupy  two  chapters  of  Littel ton.    What  considered  as  a  mark  of  respect  to  the 

pertains  to  oar  inqniry  is,  that  by  an  Idng,  when  he  came  into  a  county,  for 

entry  in  the  old  law-books  we  mast  un-  the  noblemen  and  gentry  to  meet  him 

derstand  an  actual  repossession  of  the  with  as  many  attendants  in  livery  as  they 

disseisee,  not  a  suit  in  ^ectmenf,  as  it  is  could  muster.    Sir  John  Paston  was  to 

now  interpreted,  but  which  is  a  com-  provide    twenty    men    in    their   livery- 

paratively  modem  procMding.    The  first  gowns,  and  the  dakc  of  Norfolk  two  hun- 

remedy,  says  ^ritton.  of  the  disseisee  is  dred.     This  illustrates  the  well-known 

to  collect  a  body  of  nis  friends  (recoiller  sCbry  of  Henry  VII.  and  the  earl  of 

amys  et  Ibrce),  and  without  delay  to  cast  Oxford,  and  shows  the  mean  and  oppreft- 

oat  the  disseisors,  or  at  least  to  maintain  sive  conduct  of  the  king  in  that  aflUr, 

himself  in  possession  along  with, them,  which  Hume  has  pretended  to  justify. 

e.  44.     This  entry  ought  indeed  by  6  In  the  first  of  Bdward  IV.  it  is  said 

R.  II.  Stat.  i.  0.  8,  to  be  made  peace-  in  the  roll  of  parliament  (vol.  v.  p.  407), 
ably  ;  and  the  Justices  might  assemble  .that,  ^^byyevingof  liveries  and  signets, 

the  posse  comitatas  to  imprison  persons  contrary  to  the  statutes  and  ordinances 

entering  on  lands  by  violence  (15  R.  II.  made  aforstyme,  maintenaunce  of  quar- 

o.  2,)  but  these  laws  imply  the  facts  that  rels,  extortions,  robberies,  murders  oeeii 

made  them  necessary.  maltiplied  and  continued   witlUn    thia 

s  No  lord,  or  other  person,  by  20  R.  II.  reame,  to  th«  gn^te  disturbaunce  and  in' 

e.  8,  was  permitted  to  sit  on  the  bench  qnietation  of  the  same.'* 
With  the  jnatloes  of  aasiw.    Triala  were 
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the  middle  ag^es ;  and  though  England  w^  far  less  exposed 
to  the  scourge  of  private  war  than  most  nations  on  the  conti« 
nent,  we  should  find,  could  we  recover  the  local  annals  of 
every  country,  such  an  accumulation  of  petty  rapine  and 
tumult  as  would  almost  alienate  us  from  the  liberty  which 
served  to  engender  it.  This  was  the  common  tenor  of  man- 
ners, sometimes  so  much  aggravated  as  to  find  a  place  in 
general  history/  more '  oflen  attested  by  records  during  the 
three  centuries  that  the  house  of  Flantagenet  sat  on  the 
throne.  Disseizin,  or  forcible  dispossession  of  freeholds, 
makes  one  of  the  most  considerable  articles  in  our  law 
'  books.'  Highway  robbery  was  from  the  earliest  times  a  sort 
of  national  crime.  Capital  punishments,  though  very  fre- 
quent, made  little  impression  on  a  bold  and  a  licentious 
crew,  who  had  at  least  the  sympathy  of  those  who  had 
nothing  to  lose  on  their  side,  and  fiatteriug  prospects  of  im- 
punity. We  know  how  long  the  outlaws  of  Sherwood  lived 
in  tradition  —  men  who,  like,  some  of  their  betters,  have 
been  permitted  to  redeem  by  a  few  acts  of  generosity  the 
just  ignominy  of  extensive  crimes.  These,  indeed,  were  the 
heroes  of  vulgar  applause ;  but  when  such  a  judge  as  Sir 

1  Thus  to   select  one  passage  oat  of  Mansfleld's  elaborate  Judgment  la  ^y- 

many :  Eodem  anno  (18^)  quidam  ma-  lor  dem.    Atkins  t.  Horde,  1  Bncrov, 

lignl,  fulti  quonxndam  uiagnatum  pr8»>>  107,  k>e. ;  but  some  positions  In  it  so- 

slaio,  regis  adoleeoentlam  spernentes,  et  pear  to  me  rather  too  strongly  statea: 

regnum  pertnrbare  intendentes,  in  tan-  and  partlcnlarly  that  the  acceptance  or 

lam  tnrbam  ereremnt,  nemom  et  saltos  the  disseisor  as  tenant  by  the  lord  «as 

oecaparerunt.  ita  quod  toti  regno  terrori  neeessarr  to  render  the  diaseirin  romplete ; 

•ssent.    Waljiingham,  p.  132.  a  eondition  which  I  have  not  Ibond  hint- 

s  I  am  aware  that  in  many,  probably  ed  in  any  law-book.    See  Bntler^s  note 

a  great  miO<>i^^y  ^f  reported  cases,  this  on  Go.  litt.  p.  880;  where  that  eminent 

word  was  technically  used,  where  some  lawyer  expresses  similar  doubts  as  to 

unwarranted  conyeyance,  such  as  a  feoff-  Lord  Mansfield's  reasoning.  It  may  how- 

ment  by  the  tenant  for  life,  was  held  to  ever  be  remarked,  that  oonstructiTe  or 

have  wrought  a  disseisin ;  or  where  the  eleetlTe  disseisfna,  being  of  a  technical 

plaintiff  was  allowed,  for  the  purpose  of  nature,  were   more   likely  to    produce 

a  more  convenient  remedy,  to  feign  him-  cases  in  the  Tear-books  than  those  ae- 

aelf  disseised,  which  was  called  dissefadn  companied  with  actual  Tlolence,  which 

by  election.    %ut  several  proofli  might  would  commonly  turn  onlj  on  matters 

be  brought  from  the  parliamentary  po^  of  fiict,  and  be  determined  by  a  Jury, 

tions,  and  I  doubt  not,  if  nearly  looked  A  remarkable  instance  of  riolent  dls- 

at,  from  the  Year-books,  that  In  other  seisin,  amounting  in  eSbot  to  a  private 

oases  tiiere  was  an  actual  and  violent  war,  may  be  found  in  the  Paaton  Letters, 

ozpuMon.     And  the  definition  of  dis-  occupying  most  of  the  fourth  volume, 

seisin  in  all  the  old  writers,  such  as  One  of  the  Paston  fiunily,  claiming  a 

Britton  and  Littleton,  is  obvionsly  framed  right  to  Gaistor  Castle,  kept  possession 

upon  Its  primary  meaning  of  violent  dIs-  a^nst  the  Duke  of  Norfolk,  who  brought 

possession,  which  the  word  had  probably  a  large  force,  and  laid  a  regular  siege  to 

acquired  long  before  the  more  peaceable  the  place,  till  it  surrendered  for  want  of 

disMMns,  if  I  may  um  the  expression,  provisions.    Two  of  the  besiegen  were 


boeame  the  sul^t  of  the  leiuecty  bj    killed.    It  does  not  appear  tiuU  any  legal 

measures  were  taken  to  prevent  or  poa- 


I  would  speak  with  deforenoe  of  Lord    isfa  ttiis  outnfs> 


Ekcojbh  Co^rsT. 
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John  Fortescne  could  exult  that  more  Englishmen  were 
banged  for  robbery  in  one  year  than  French  in  seyen,  and 
that,  ''  if  an  Englishman  be  poor,  and  see  another  having 
riches  which  may  be  taken  from  him  by  might,  he  will  not 
spare  to  do  so/*  *  it  may  be  perceived  how  thoroughly  these 
sentiments  had  perraded  the  public  mind. 

Such  robbers,  I  have  said,  had  flattering  prospects  of  im- 
punity. Besides  the  general  want  of  communication,  which 
made  one  who  had  fled  from  his  own  neighborhood  tolerably 
secure,  they  had  the  advantage  of  extensive  forests  to  facili- 
tate their  depredations  and  prevent  detection.  When  out- 
hwed  or  brought  to  trial,  the  worst  offenders  could  frequently 
purchase  charters  of  pardon,  which  defeated  justice  in  the 
moment  of  her  blow.*  Nor  were  the  nobility  ashamed  to 
patronize  men  guilty  of  every  crime.  Several  proofs  of  this 
occur  in  the  rolls.  Thus,  for  example,  in  the  22d  of  Edwai'd 
m.,  the  commons  pray  that,  ^  whereas  it  is  notorious  how 
robbers  and  malefactors  infest  the  country,  the  king  would 
charge  the  great  men  of  the  land  that  none  such  be  main- 
tained by  them,  privily  or  openly,  but  that  they  lend  assist- 
ance to  arrest  and  take  such  ill  doers."* 


1  IMflSBrenee  between  sn  Absolute  and 
limited  Monarchy,  p.  99. 

s  The  manner  in  which  theee  were  ob- 
tained, in  spite  of  law,  maj  be  noticed 
among  the  violent  courses  of  prerogatiTe. 
By  statute  2  B.  III.  o.  2,  eonflrmed  by 
10  B.  ni.  c.  2,  the  king's  power  of  grant- 
ing pardons  was  taken  away,  except  in 
cagcB  of  homicide  per  Infortnniom.   An- 
other act,  14  E.  III.  c.  16,  reciting  that 
^e  former  laws  in  this  respect  have  not 
been  kept,  deelares  that  all  pardons  con- 
temry  to  them  shall  be  holden  as  nuU. 
This   howerer  was  disregarded  like  the 
seat ;  and  the  commons  began  tacitly  to 
recede  fkom   them,  and  endeavored  to 
eocnpromlse  the  question  with  the  crown. 
By  27  B.  III.  Stat.  l,b.  2,  without  advert- 
ing to  the  existing  provisions,  which  may 
thercibire  seem  to  be  repealed  by  implica- 
tion, it  is  enacted  that  in  every  charter 
of  pardon,  granted  at  any  one's  sugges- 
Hon,    the    suggeetor's   name   and    the 
grounds  of  his  suggestion  shall  be  ex- 
preoecd,  that  if  the  same  be  found  untrue 
h  may  be  disallowed.     And  in  18  R.  II. 
ftat.  2,  e.  1,  we  are  surprised  to  find  the 
commons  requesting  that  pardons  might 
not   be   ipaated,  as  if  the  subject  were 
wholly  unknown  to  the  law;  the  king 

Srotestiog  in  reply  that  he  will  save  his 
berty  and  regwtj^  as  his  progenitors 

vol..  II.  — M.  24 


had  done  before,  but  eonoeding  some 
regulations,  fiur  less  remedial  than  what 
were  provided  already  by  the  27th  of  Ed- 
ward II.  Pardons  inake  a  pretty  large 
head  in  Brooke's  Abridgment,  and  were 
undoubtedly  granted  without  scruple  by 
every  one  of  our  kings.  A  pardon  ob- 
tained in  a  case  of  peculiar  atrocity  is 
the  subject  of  a  specific  remonstrance  in 
28  H.  VI.  Rot.  Pari.  vol.  v.  p.  111. 
>  Rot.  Pari.  vol.  ii.  p.  201.    A  strange 

Kliey,  for  which  no  rational  cause  can 
alleged,  kept  Wales  and  even  Cheshire 
distinct  from  the  rest  of  the  kingdom. 
Nothing  could  be  more  ii^urioos  to  the 
adjacent  counties.  Upon  the  credit  of 
their  immunity  flrom  the  jurisdiction  of 
the  king's  courts,  the  people  of  Cheshire 
broke  with  armed  banda  into  the  neigh- 
boring counties,  and  perpetrated  all 
the  crimes  in  their  power.  Rot.  Pari, 
vol.  iU.  p.  81,  201.  440;  Stat.  1  H.  IV.  c. 
18.  As  to  the  Welsh  frontier,  it  was 
constantly  almost  in  a  state  of  war, 
which  a  very  little  good  semte  and  be- 
nevolence in  any  one  of  our  shepherds 
would  have  easily  prevented,  by  admit- 
ting the  conquered  people  to  partake  in 
equal  privileges  with  their  follow-sub- 
jects.  Instead  of  this,  they  satisfied 
themselves  with  aggravating  the  mis- 
chief by  granting  legal  repzuaJs  upon 


I 
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It  18  perlmps  the  most  meritorious  part  of  Edward  L'$ 
goyernment  that  he  bent  all  his  power  to  restrain  these 
breaches  of  tranquillity.  One  of  his  salutary  provisions  is 
still  in  constant  use,  the  statute  of  coroners.  Another,  more 
extensive,  and,  though  partly  obsolete,  the  foundation  (€ 
^\  modem  laws,  is  the  statute  of  Winton,  which,  reciting  that 

I  ''from  day  to  day  robberies,  murders,  burnings,  and  theft  be 

'.\  more  often  used  than  they  have  been  heretofore,  and  felons 

'J-  cannot  be  attainted  by  the  oath  of  jurors  which  had  rathor 

'  suffer  robberies  on   strangers  to  .pass  without  punishment 

i;  than  indite  the  offenders,  of  whom  great  part  be  people  of 

the  same  country,  or  at  least,  if  the  offenders  be  of  another 
country,  the  receivers  be  of  places  near,"  enacts  that  hue 
and  cry  shall  be  made  upon  the  commission  of  a  robbery, 
and  that  the  hundred  shall  remain  answerable  for  the  damage 
unless  the  felons  be  brought  to  justice.  It  may  be  inferred 
>  from  this  pvx>vi8ion  that  the  ancient  law  of  frank-pledge, 

though  retained  longer  in  form,  had  lost  its  efficiency.    By 

the  same  act,  no  stranger  or  suspicious  perifon  was  to  lodge 

^  even  in  the  suburbs  of  towns ;  the  gates  were  to  be  kept 

locked  from  sunset  to  sunrising ;  every  host  to  be  answeraUe 
for  his  guest ;  the  hi^ways  to  be  cleared  of  trees  and  under- 
wood for  two  hundred  feet  on  each  side  ;  and  every  man  to 
keep  arms  according  to  his  substance  in  readiness  to  follow 
the  sheriff  on  hue  and  ay  raised  after  felons.^  The  last 
provision  indicates  that  the  robbers  plundered  the  country  in 
formidable  bands.  One  of  these,  in  a  subsequent  part  of 
Edward's  reign,  burned  the  town  of  Boston  during  a  &ir, 
and  obtained  a  vast  booty,  though  their  leader  had  the  ill 
fortune  not  to  escape  the  gallows. 

The  preservation   of  order  throughout  the  country  was 
originally  intrusted  not  only  to  the  sheriff,  coroner,  and  con« 

WaUhcien.    Sfeat.  2  H.  IV.  o.  16.    Welsh-  the  aonth  of  that  prlndpalltj,  to  mm 

mea  were  ebeolutely  excluded  firom  bear-  In  parliament.    Rot.  Pari.  toI.  i.  p.  4fi6. 

ing  ofBces  In  Wales.    The  English  Uring  And  we  find  a  oimilar  writ  in  the  20th  of 

in  the  Biifflbh  towns  of  Wales  earnestly  the  same  Ung.    Prynne^s  Register,  4th 

petition,  23  H.  VI    Rot.  Pari.  toI.  t.  p.  part,  p.  60.    mUis  says  that  he  has  seen 

l04,  164,   that  this   exclusion   may  be  a  return  to  one  of  these  precepts,  much 

kept  in  fofte.    Complaints  of  the  disor-  obliterated,  bat  fi?om  which  it  appears 

derly  state  of  the  Welsh  frontier  are  re-  that  Conway,  Beaumaris,  and  Gamarvon 

peated  as  late  as  12  E.  IV.  rol.  ri.  p.  8.  returned  members.    Notltia  Parliamen- 

It  is  curious  that,  so  early  as  15  E.  II ,  taria.  toI.  1.  prefhoe,  p.  15. 
a  writ  was  addressed  to  the  earl  of  Arun-        i  Tne  statute  of  Winton  waseoofirmed. 

del.  Justiciary  of  Wales,  directing  him  to  and  pro(  lairoed  aAresh  by  the  sherifii,  7 

^  eause  twenty-four  discreet  persons  to  be  R.  H.  c.  tf,  after  an  era  of  great  diKnder. 

1^^.  ahosen  firom  the  north,  and  as  many  tnm 
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Stables,  but  to  certain  magistrates  called  conservators  of  the 
peace.  These,  in  conformity  to  the  democratic  character  of 
our  Saxon  government,  were  elected  by  the .  freeholders  in 
their  county  court^  But  Edward  I.  issued  conunissions  to 
carry  into  effect  the  statute  of  Winton  ;  and  from  the  begin- 
ning of  Edward  III.'s  reign  the  appointment  of  conservators 
was  vested  in  the  crown,  their  authority  gradually  enlarged 
by  a  series  of  statutes,  and  their  titles  changed  to  that  of 
justices.  They  were  empowered  to  imprison  and  punish  all 
rioters  and  other  offenders,  and  such  as  they  should  find  by 
indictment  or  suspicion  to  be  reputed  thieves  or  vagabonds, 
and  to  take  sureties  for  good  behavior  from  persons  of  evil 
&me.'  Such  a  jurisdiction  was  hardly  more  arbitrary  than, 
in  a  free  and  civilized  age,  it  has  beep  thought  fit  to  vest  in 
magistrates ;  but  it  was  ill  endured  by  a  people  who  placed 
their  notions  of  liberty  in  personal  exemption  from  restraint 
rather  than  any  political  theory.  An  act  having  been  passed 
(2  R.  II.  stat  2,  c.  6),  in  consequence  of  unusual  riots  and 
outrages,  enabling  magistrates  to  commit  the  ringleaders  of 
tumultuary  assemblies  without  waiting  for  legal  process  till 
the  next  arrival  of  jtistices  of  jail  delivery,  the  commons 
petitioned  next  year  against  this  '^  horrible  grievous  ordi- 
nance," by  which  "  every  freeman  in  the  kingdom  would  be 
in  bondage  to  these  justices,"  contrary  to  the  great  charter, 
and  to  many  statutes,  which  forbid  any  man  to  be  taken 
without  due  course  of  law.*  So  sensitive  was  their  jealousy 
of  arbitrary  imprisonment,  that  they  preferred  enduring  riot 
and  robbery  to  chastising  them  by  any  means  that  might 
afford  a' precedent  to  oppression,  or  weaken  men's  reverence 
for  Magna  Charta. 

There  are  two  subjects  remaining  to  which  this  retrospect 
of  the  state  of  manners  naturally  leads  us,  and  which  I  would 
not  pass  unnoticed,  though  not  perhaps  absolutely  essential  to 
a  constitutional  history ;  because  they  tend  in  a  very  mate- 
rial degree  to  illustrate  the  progress  of  society,  with  which 

1  Blftckrtaie,  toI.  i.  o.  0 ;  Carte,  toI.  il.  *  Hot.  Purl.  toI.  ill.  p.  65.    It  may  b« 

p.  a08.  obserred  that  this  act,  2  B.  II.  o.  16,  wai 

SIB.  m.  Stat.  2,  e.  16 ;  4  B.  m.  o.  2 ;  not  founded  on  a  petition,  bnt  on  the 

M  E.  m.  e.  1 ;  7  R.  11.  e.  5.    The  insti-  king's   answer ;    so  that  the  eonunons 

totfon  excited  a  good  deal  of  iU-wUl,  even  were  not  real  parties  to  it,  and  accord- 

hefore  these   strong   acts  were  passed,  ingly  call  It  an  ordinanee  in  their  present 

Kany  petitions  of  the  commons  in  the  petition.    This  naturally  Increased  their 

88th  B.  ni.,  and  other  years,  complain  animosity  in  treating  it  as  an  Inftinge* 

of  It.    Bot.  Farl.  vol  ii  ment  of  the  sutject's  right 
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civil  liberty  and  regular  government  are  closelj  connected. 
These  are,  first,  the  servitude  or  villenage  of  the  peasantry, 
and  their  gradual  emancipation  from  that  condition;  and, 
secondly,  the  continual  increase  of  commercial  intercourse 
with  foreign  countries.  But  as  the  latter  topic  will  fail  more 
conveniently  into  the  next  part  of  this  work,  I  shall  postpone 
its  consideration  for  the  present 

In  a  former  passage,  I  have  remarked  of  the  Anglo-Saxon 
YiUenftin  ccorls  that  neither  their  situation  nor  that  of  their 
of  the  descendants  for  the  earlier  reigns  after  the  Con- 

{ta^i^M  quest  appears  to  have  been  mere  servitude.  But 
»ndg»d«^  from  the  time  of  Henry  IL,  as  we  learn  from 
•X  no  <m.  QigyjY^i^  ^hc  villeiu,  SO  called,  was  absolutely  de- 
pendent upon  his  lord's  will,  compelled  to  unlimited  services, 
and  destitute  of  property,  not  only  in  the  land  he  held  for  his 
maintenance,  but  in  his  own  acquisitions.^  If  a  villein  pur- 
chased or  inherited  land,  the  lord  might  seize  it ;  if  he  aoco- 
mulated  stock,  its  possession  was  equally  precarious.  Against 
his  lord  he  had  no  right  of  action  ;  because  his  indemnity 
in  damages,  if  he  could  have  recovered  any,  might  have 
been  immediately  taken  away.  If  he  fied  from  his  lord'o 
service,  or  from  the  land  which  he  held,  a  writ  issued  de  na- 
tivitate  proband^  and  the  master  recovered  his  fugitive  by 
law.  His  children  were  bom  to  the  same  state  of  servitude ; 
tuid,  contrary  to  the  rule  of  the  civil  law,  where  one  parent 
was  free  and  the  other  in  villenage,  the  offspring  followed 
their  father's  condition.' 

This  was  certainly  a  severe  lot ;  yet  there  are  circum- 
stances which  materially  distinguish  it  from  slavery.  The 
condition  of  vUlenage,  at  least  in  later  times,  was  perfectly 

>  OlanTilf  1.  T.  0.  5.  mxd  TV.  as  ao  InstaDce  of  the  HImb  iiiiidi 

*  AeoordlDg  to  BiactODf  the  hMtard  of  the  Judges  showed  in  fliTor  of  pexaonal 

ft  nief,  or  femaie  yillein,  was  horn  in  fteedom.    Another,  if  we  can  relj  upon 

serritude ;  and  where  the  parents  Ured  it,  is  more  important.    In  the  r^gn  of 

on  a  Tilldn  tenement,  ttie  children  of  'a  Henry  II.  a  fteeman  marrying  a  nirf, 

nief,  eren  though  married  to  a  flneeman,  and  settling  on  a  vlllelu  tenement,  lost 

were  yilleins,  1.  ir.  c.  21 ;  and  me  Beamed 's  the  pririleges  of  fteedom  during  the  time 

translation  of  Glanyil,  p.  109     Rut  Lit-  of  Ms  occupation  ;  legem  teme  Qoasl 

tieton  lays  down  an  opposite  doctrine,  nativus  amittit.    GlanVil,l.T.c.6.    This 

that  a  bastard  was  necessarily  free  ;  be  was  <»nsonant  to  the  customs  of  80m« 

eause,  being  the  child  of  no  &ther  in  the  other  countries,  some  of  which  went  for- 

eontemphttton  of  law,  he  could  not  be  ther,  and  treated  such  a  person  fi>re?«r 

pcesumed  to  inherit  servitude  from  any  as  a  yillein.    But,  on  the  contrary,  w« 

one ;  and  makes  no  distinction  as  to  the  find  in  Britton,  a  century  later,  that  Qm 

parent's  rvisidonce.    Sect.  188.    I  merely  nief  herself  by  such  a  marriase  beeamc 

take  notice  of  this  change  hi  the  law  be-  free  during  the  ooTorture.   c.  81.    fMon 

twsen  the  reigns  of  Henry  Ul.  and  Bd-  XUI.] 
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relative ;  it  formed  no  distinct  order  in  the  political  econ- 
cmy.  No  man  was  a  villein  in  the  eye  of  ktw,  unless  his 
mast^  claimed  him ;  to  all  others  he  was  a  freeman,  and 
might  acquire,  dispose  of,  or  sue  for  property  without  impedi- 
ment. Hence  Sir  E.  Coke  argues  Uiat  villeins  are  included 
in  the  29th  article  of  Magna  Charta :  "  No  freeman  snail  be 
disseized  nor  imprisoned.**  ^  For  murder,  rape,  or  mutilation 
of  his  villein,  the  lord  was  indictable  at  the  king's  suit; 
though  not  for  assault  or  imprisonment,  which  were  within 
the  sphere  of  his  seignorial  authority.* 

This  class  was  distinguished  into  villeins  regardant,  who 
had  been  attached  from  time  immemorial  to  a  certain  manor, 
and  villeins  in  gross,  where  such  territorial  prescription  had 
never  existed,  or  had  been  broken.  In  the  condition  of  these, 
whatever  has  been  said  by  some  writers,  I  can  find  no  mim- 
ner  of  difference. ;  the  distinction  was  merely  technical,  and 
affected  only  the  mode  of  pleading.  *  The  term  in  gross  is 
appropriated  in  our  legal  language  to  property  held  absolutely 
and  without  reference  to  any  other.  Thus  it  is  applied  to 
rights  of  advowson  or  of  common,  when  possessed  simply 

II  must  eonftw  that  I   hare  tome  oonflrm  this  notion,  which  would  be  oon* 

donbta  how  fitr  this  was  law  at  the  epoch  Tenient  enough  ;  for  in  Domesday  Book 

of  Magna  Charta.    Glanyil  and  Bracton  there  is  a  marked  distinction  between 

both  speak  of  the  $t€Utu  viUenagii  as  the  Serri  and  Villani.    Blackstone  ez- 

opposed  to  that  of  litterty,  and  seem  to  presses  himself  inwxtnratelj  when   Im 

consider  It  as  a  civil  conditiOD,  not  a  says  the  TiUein  in  gross  was  annexed  to 

merely  personal  relation.    The  eiyil  law  the  person  of  the  lord,  and  transferable 

and  the  French  treatise  of  Beanmanolr  by  deed  ftom  onejowner  to  another.    By 

hold  the  same  language.    And  Sir  Rob-  this  means  indeed  a  Tillein  regardant 

est  Cotton  maintains  without  hesitation  would  become  a  villein  in  gross,  but  all 

that  villeins  are  not  within  the  29th  sec-  villeins  were  alike  liable  to  be  sold  by 

tion  of  Magna  Charta,  '*  being  excluded  their  owners.  Littleton,  sect.  181.  Blome* 

by  the  word  liber."    Cotton's  Posthuma,  field's  Norfolk,  vol.  ill.  p.  800.    Mr.  Har- 

5.  228.    Britton,  howerer,  a  little  after  grave  supposes  that    vUleins  in   gross 

raeton,  says  that  in  an  action  the  vil-  were  never  numerous  (Case  of  Somerset, 

Idn  is  answerable  to  all  men,  and  all  men  Howell's  State  Trials,  vol.  xx.  p.  42); 


to  him.   p.  79.    And  later  Judges,  in  fk-  drawing  this  inference  firom  the  few 

Torem  libertatis,  gave  this  construction  relative  to  them  that  occur  in  the  Year 

to  the  villein's  utnation,  which  must  books.    And  certainly  the  Ibrm  of  a  writ 

iherefore  be  considered  as  the  clear  law  de  nadvitate  proband^,  and  the  peenUar 

of  Bngiand  in  the  fourteenth  and  fif-  evidence  it  required,  which  may  be  fcund 

teenth  centuries.  in  Fltsherbert's  Natura  Brevium.  or  in 

s  litt'eton,  sect.  188, 190,  speaks  only  Mr.  H.'s  argument,  are  only  applicable 
of  an  appeal  in  the  two  former  cases;  to  the  other  specif.  It  is  a  doubtfUl 
but  an  Indictment  in  ik  fortiori  ;  and  he  point  whether  a  freeman  could,  in  con- 
fays,  BBot.194,  that  an  indictment,  though  templation*  of  law,  become  a  villein  in 
not  an  appeal,  lies  against  the  lord  for  gross;  though  his  confession  in  a  court 
maiming  bis  villein .  of  recoitl,  upon  a  suit  already  commenced 

*  Gurdon,  on  Courts  Baron,  p.  582,  sup-  (for  this  was  requisite),  would  estop  him 

poses  the  villein  in  gross  to  have  been  fh>m  claiming  his  liberty ;    and  hence 

the  Lasius  or  Servus  of  early  times,  a  Bracton  speaks  of  this  proceeding  as  a 

domestic  serf,  and  of  an  Inferior  species  mode  by  which  a  freeman  might  lUl  int0 

(o  the  cultivator,  or  villein  regardant,  servitude. 
OniucUIy  Bracton  and  UtUeton  do  not 
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ond  not  as  incident  to  any  particular  lands.  And  there  can 
be  no  doubt  that  it  was  used  in  the  same  sense  for  the  posses- 
sion of  a  villein.^  But  there  was  a  class  of  persons,  some- 
times uiaccuratelj,  confounded  with  villeins,  whom  it  is  more 
important  to  separate.  Villenage  had  a  double  sense,  as  it 
related  to  persons  or  to  lands.  As  all  men  were  free  or  vil- 
leins, so  all  lands  were  held  by  a  free  or  villein  tenure.  As 
a  villein  might  be  enfeoffed  of  freeholds,  though  they  lay  at 
the  mercy  of  his  lord,  so  a  freeman  might  hold  tenements  in 
villenage.  In  this  case  his  personal  liberty  subsisted  along 
with  the  burdens  of  territoriiJ  servitude.  He  was  bound  to 
arbitrary  service  at  the  will  of  the  lord,  and  he  might  by  the 
same  will  be  at  any  moment  dispossessed ;  for  such  was  the 
condition  of  his  tenure.  But  his  chattels  were  secure  from 
seizure,  his  person  from  injury,  and  he  might  leave  the  land 
whenever  he  pleased. ' 

From  so  disadvantageous  a  condition  as  this  of  villenage  it 
may  cause  some  surprise  that  the  peasantry  of  England 
should  have  ever  emerged.  The  law  incapacitating  a  villein 
from  acquiring  property,  placed,  one  would  imagine,  an 
insurmountable  barrier  in  the  way  of  his  enfranchisement. 
It  followed  from  thence,  and  is  positively  said  by  Glanvil, 
that  a  villein  could  not  buy  his  freedom,  because  the  price 
he  tendered  would  already  belong  to  his  lord.  *  And  even 
in  the  case  of  free  tenants  in  villenage  it  is  not  easy  to 
comprehend  how  their  uncertain  and  unbounded  services 
could  ever  pass  into  slight  pecuniary  commutations;  much 
less  how  they  could  come  to  maintain  themselves  in  their 
lands  and  mock  the  lord  with  a  nominal  tenure,  according  to 
the  custom  of  the  manor. 

This,  like  many  others  relating  to  the  progress  of  society, 
is  a  very  obscure  inquiry.  We  can  trace  the  pedigree  o£ 
princes,  fill  up  the  catalogue  of  towns  besieged  and  provinces 
desolated,  describe  even  the  whole  pageantry  of  coronations 
and  festivals,  but  we  cannot  recover  the  genuine  history  of 
mankind.  It  has  passed  away  with  slight  and  partial  notice 
by  contemporary  writers ;  and  our  most  patient  industry  can 
hardly  at  present  put  together  enough  of  the  fragments  to 
•uggest  a  tolerably  clear  representation  of  ancient  maimers 

I  [NoTi  XTV.] 

*  Bncton,  1.  II.  e.  8;  1.  It.  o.  28 ;  LlttlHoii,  Met.  173. 

•  GUaiil,  1.  It.  o.  6. 
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and  social  life.  I  cannot  profess  to  undertake  what  would 
require  a  command  of  books  as  well  as  leisure  beyond  my 
reach ;  but  the  following  observations  may  tend  a  little  to 
illustrate  our  immediate  subject,  the  gradual  extinction  of 
villenage. 

If  we  take  what  may  be  considered  as  the  simplest  case, 
that  of  a  manor  divided  into  demesne  lands  of  the  lord's 
occupation  and  those  in  the  tenure  of  his  villeins,  performing 
all  the  services  of  agriculture  for  him,  it  is  obvious  that  his 
interest  was  to  maintain  just  so  many  of  these  as  his  estate 
required  for  its  cultivation.-  Land,  the  cheapest  of  articles, 
was  the  price  of  their  labor  )  and  though  the  law  did  not 
compel  him  to  pay  this  or  any  other  price,  yet  necessity, 
repairing  in  some  degree  the  law's  injustice,  made  those 
pretty  secure  of  food  and  dwellings  who  were  to  give  the 
strength  of  their  arms  for  his  advantage.  But  in  course  of 
time,  as  alienations  of  small  parcels  of  manors  to  free  tenants 
came  to  prevail,  the  proprietors  of  land  were  placed  in  a 
new  situation  relatively  to  its  cultivators.  The  tenements 
in  villenage,  whether  liy  law  or  usage,  were  never  separated 
fiom  the  lordship,  while  its  domain  was  reduced  to  a  smaller 
extent  through  subinfeudations,  sales,  or  demises  for  valuable 
rent.  The  purchasers  under  these  alienations  had  occasion  for 
laborers;  and  these  would  be  free  servants  in  respect  of 
such  employers,  though  in  villenage  to  their  original  lord. 
As  he  demanded  less  of  their  labor,  through  the  diminution 
of  his  domain,  they  had  more  to  spai*e  for  other  masters ; 
and  retaining  the  character  of  villeins  and  the  lands  they 
held  by  that  tenure,  became  hired  laborers  in  husbandry  for 
the  greater  part  of  the  year.  It  is  true  that  all  their  earn- 
ings were  at  the  lord's  disposal,  and  that  he  might  have 
made  a  profit  of  their  labor  when  he  ceased  to  require  it  for 
his  own  land.  But  this,  which  the  rapacity  of  more  com- 
mercinl  times  would  have  instantly  suggested,  might  escape 
a  feudal  superior,  who,  wealthy  beyond  his  wants,  and 
guarded  by  Uie  haughtiness  of  ancestry  against  the  desii*e  of 
such  pitiful  gains,  was  l)etter  pleased  to  win  the  affection  of 
his  dependants  than  to  improve  his  fortune  at  their  expense. 

The  services  of  villenage  were  gradually  rendered  less 
onelx)ns  and  uncertain.  Those  of  husbandry,  indeed,  are 
naturally  uniform,  and  might  be  anticipated  with  no  small 
exactness.     Lords  of  generous  tempers  granted  indulgences 
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the  middle  of  the  foarteenth  century  had  become  hired  la- 
borers instead  of  villeins.  We  first  bear  of  them  on  a  grand 
scale  in  an  ordinance  made  bj  Edward  m.  in  the  twentj- 
third  year  of  his  reign*  This  was  just  after  the  dreadful  pes- 
tilence of  1348,  and  it  recites  that,  the  number  of  workmen 
and  servants  having  been  greatly  reduced  bj  that  calamity, 
the  remainder  demanded  'excessive  wages  from  their  em- 
ployers. Such  an  enhancement  in  the  price  of  labar, 
though  founded  exactly  on  the  same  principles  as  regulate 
the  value  of  any  other  commodity,  is  too  frequently  treated  as 
a  sort  of  crime  by  lawgivers,  who  seem  to  grudge  tl^e  poor 
that  transient  melioration  of  their  lot  which  the  progress  of 
population,  or  other  analogous  circumstances,  will,  without 
any  interference,  very  rapidly  take  away.  This  ordinance 
therefore  enacts  that  every  man  in  England,  of  whatever  con- 
dition, bond  or  free,  of  able  body,  and  within  sixty  years  of 
age,  not  living  of  his  own,  nor  by  any  trade,  shall  be  obliged, 
when  required,  to  serve  any  master  who  is  willing  to  hire  him 
at  such  wages  as  were  usually  paid  three  years  since,  or  for 
some  time  preceding ;  provided  Uiat  the  lords  of  villeins  or  ten- 
ants in  villenage  shall  have  the  preference  of  their  labor,  so 
that  they  retain  no  more  than  shall  be  necessary  for  them. 
More  than  these  old  wages  is  strictly  forbidden  to  be  offered, 
as  well  as  demanded.  No  one  is  permitted,  under  color  of 
charity,  to  give  alms  to  a  beggar.  And,  to  make  some  com- 
pensation to  the  inferior  classes  for  these  severities,  a  clause 
is  inserted,  as  wise,  just,  and  practicable  as  the  rest,  for  the 
sale  of  provisions  at  reasonable  prices.^ 

This  ordinance  met  with  so  little  regard  that  a  statute  was 
made  in  parliament  two  years  afler,  fixing  the  wages  of  all 
ai'tificers  and  husbandmen,  with  regard  to  the  nature  and  sea- 
son of  their  labor.  From  this  time  it  became  a  frequent 
complaint  of  the  commons  that  the  statute  of  laborers  was 
not  kept  The  king  had  in  this  case,  probably,  no  other  rea 
son  for  leaving  their  grievance  unredrc^ssed  than  his  inability 
to  change  the  order  of  Providence.  A  silent  alteration  had 
been  wrought  in  the  condition  and  character  of  the  lower 
classes  during  the  reign  of  Edward  III.  This  was  the  effect 
of  increased  knowledge  and  refinement,  which  had  been  n^tk- 
ing  a  considerable  progress  for  full  half  a  century,  though  they 

1  Stat.  28  B.  nL 
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did  not  readilj  permeate  the  cold  region  of  poverty  and  igno- 
rance. It  was  natural  that  the  countrj  people,  or  uplandish 
folk,  as  thej.were  called,  should  repine  at  the  exclusion  from 
that  enjoyment  of  competence,  and  security  for  the  fruits  of 
their  labor^  which  the  inhabitants  of  towns  so  fully  possessed. 
The  fourteenth  century  was,  in  many  pai^  of  Europe,  the  age 
when  a  sense  of  political  servitude  was  most  keenly  felt. 
Thus  the  insurrection  of  the  Jacquerie  in  France  about  the 
year  1358  had  the  same  character,  and  resulted  in  a  great 
measure  from  the  same  causes,  as  that  of  the  English  peasants 
in  1382.  And  we  may  account  in  a  similar  manner  for  the 
democrattcal  tone  of  the  French  and  Flemish  cities,  and  for 
the  prevalence  of  a  spirit  of  liberty  in  Germany  and  Switzer- 
land.^ 

I  do  not  know  whether  we  should  attribute  part  of  this 
revolutionary  concussion  to  the  preaching  of  Wicliffe's  disci- 
ples, or  look  upon  both  one  and  the  other  as  phenomena  be- 
longing to  that  particular  epoch  in  the  progress  of  society. 
New  principles,  both  as  to  civil  rule  and  religion,  broke  sud- 

.  denlj  upon  the  uneducated  mind,  to  render  it  bold,  presump- 
tuous, and  turbulent.     But  at  least  I  make  little  doubt  that 

*  the  dislike  of  ecclesiastical  power^  which  spread  so  rapidly 
among  the  people  at  this  season,  connected  itself  with  a  spirit 
of  insubordination  and  an  intolerance  of  political  subjection. 
Both  were  nourished  by  the  same  teachers,  the  lower  secular 
dei^ ;  and  however  distinct  we  may  think  a  religious  ref- 
ormation from  a  civil  anarchy,  there  was  a  good  deal  com- 
mon in  the  language  by  which  the  populace  were  inflamed  to 
either  one  or  the  other.  Even  the  scriptural  moralities  which 
were  then  exhibited,  and  which  became  the  foundation  of  our 
theatre,  afforded  fuel  to  the  spirit  of  sedition.  The  common 
original  and  common  destination  of  mankind,  with  every 
other  lesson  of  equality  which  religion  supplies  to  humble  or 
to  console,  were  displayed  with  coarse  and  glaring  features  in 
these  representations.  The  familiarity  of  such  ideas  has  dead- 
ened their  effects  upon  our  minds ;  but  wheh  a  rude  peasant, 
surprisingly  destitute  of  religious  instruction  during  that  cor- 
rupt age  of  the  church,  was  led  at  once  to  these  impressive 
truths,  we  cannot  be  astonished  at  the  intoxication  of  mind 
they  produced.' 

1  rSon  XV.]  and  probabllitiea  than  tMHrnony  in  «i- 

«  I  bATe  bofiD  mox«  inflnenoed  bj  oat-    ezlbiiig  thii  eflect  to  WioUflb's  innoT»i 
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Though  I  believe  that,  compared  at  lea^t  with  the  aris- 
tocracj  of  other  countries,  the  English  lords  were  guilty  of 
very  Uttle  cruelty  or  injustice,  yet  there  were  circumstances 
belonging  to  that  period  which  might  tempt  them  to  deal  more 
hardly  than  before  with  thei^  peasantry.  The  fourteenth 
century  was  an  age  of  greater  magnificence  than  those  which 
had  preceded,  in  dress,  in  ceremonies,  in  buildings ;  fordgn 
luxuries  were  known  enough  to  excite  an  eager  demand 
among  the  higher  ranks,  and  yet  so  scarce  as  to  yield  inordi- 
nate prices ;  while  the  landholders  were,  on  the  other  hand, 
impoverished  by  heavy  and  unceasing  taxation.  Hence  it  is 
probable  that  avarice,  as  commonly  happens,  had  given  birth 
to  oppression ;  and  if  the  gentry,  as  I  am  inclined  to  believe, 
had  become  more  attentive  to  agricultural  improvements,  it 
is  reasonable  to  ^conjecture  that  those  whose  tenure  obliged 
them  to  unlimited  services  of  husbandry  were  more  harassed 
than  under  their  wealthy  and  indolent  masters  in  preceding 
times. 

The  storm  that  almost  swept  away  all  bulwarks  of  civil 
ized  and  regular  society  seems  to  have  been  long  in  collect-  ■ 
ing  itself.     Perhaps  a  more  sagacious  legislature  might  have 
contrived  to  disperse  it:   but  the  commons  only  presented* 
complaints  of  the  refractoriness  with  which  viUeins  and  ten- 
ants in  villenage  rendered  their  due  services ;  ^  and  the  exi- 
gencies of  government  led  to  the  fatal   poll-tax  of  a  groat, 
which  was  the  proximate  cause  of  the  insurrection.    By  the 
demands  of  these  rioters  we  perceive  that  territorial  servitude 
was  far  from  extinct ;  but  it  should  not  be  hastily  concluded 
that  they  were  all  personal  villeins,  for  a  large  proportion 
were  Kentish-men,  to  whom  that  condition  could  not  have 
applied;  it  being  a  good  bar  to  a  writ  de  nativitate  probandil 
that  the  party's  father  was  bom  in  the  county  of  Kent* 

After  this  tremendous  rebellion  it  might  be  expected  that 

Uoni,  becanse  the  hiiitoriaiifl  are  pr^a-  The  Bennon  of  this  priest,  m  related 

^oed  witDenes  a^Dst  him.    SeTeral  of  by  WaUringham.  p.  275,  derives  its  arg:a- 

them  depose  to  the  oonnection  between  ment  for   equality  from   the   oommon 

his  opinions  and  the  rebellion  of  18S2 ;  origin  of  the  species.    He  is  said  to  haf« 

especially  Walslngham,  p.  W8.    This  im-  been  a  disciple  of  Wicliffi».      TanMr>t 

plies    no   reflection  upon   Wicliflfo,  any  Hist,  of  Bngland,  vol.  li.  p.  420. 

more  than  the  crimes  of  the  anabaptists  i  Stat.  1  R.  II.  c.  6 ;  Hot.  Pari.  toI.  fit. 

In  M unster  do  upon  Luther.    Every  one  p.  21. 

knows  the  distich  of  John  Ball,  which  ^  80  E.  I.,  in  Fitsherbert.     VUlenaca, 

eomprehends    the   essence  of  religious  apud  Lambard's  Perambulation  of  Kemlj 

democracy :  p.  6S2.    Somner  on  Gav<elUiid,  p.  78. 
*^  When  Adam  delved  and  Bv«  span. 
Wbare  wm  than  the  gentleman  f" 
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the  legislature  itould  use  little  indulgence  towards  the  lower 
eommoDS.  Such  unhappy  tumults  are  doubly  mischievous, 
not  more  irom  the  immediate  calamities  that  attend  them 
than  from  the  fear  and  hatred  of  the  people  which  thej 
generate  in  the  elevated  classes.  The  general  charter  of 
manumission  extorted  from  the  king  by  the  rioters  of  Black- 
heath  was  annulled  by  proclamation  to  .the  sherifis,^  and  this 
revocation  approved  by  the  lords  and  commons  in  parlia- 
ment ;  who  added,  as  was  very  .true,  that  such  enfi*anchise- 
ment  could  not  be  made  without  their  consent;  '^  which  they 
would  never  give  to  save  themselves  from  perishing  all  togeth- 
er in  one  day."  ^  Riots  were  turned  into  treason  by  a  law  pf 
the  same  parliament'  *  By  a  very  harsh  statute  in  the  12th 
of  Richard  IL  no  servant  or  laborer  could  depart,  even  at 
the  expiration  of  his  service,  from  the  hundred  in  which  he 
lived  without  permission  under  the  king's  seal;  nor  might 
any  who  had  been  bred  to  husbandry  till  twelve  years  old 
exercise  any  other  calling.^  A  few  years  afterwards  the 
commons  petitioned  that  villeins  might  not  put  their  children 
to  school  in  order  to  advance  them  by  the  church;  "and 
this  "for  the  honor  of  all  the  freemen  of  the  kingdom."  In 
the  same  parliament  they  complained  that  villeins  fly  to 
dties  and  boroughs,  whence  their  masters  cannot  recover 
them ;  and,  if  they  attempt  it,  are  hindered  by  the  people ; 
and  prayed  that  the  lords  might  seize  their  villeins  in  such 
places  without  regard  to  the  franchises  thereof.  But  on 
both  these  petitions  the  king  put  in  a  negative.* 

From  henceforward  we  find  little  notice  taken  of  villenage 
in  parliamentary  records,  and-  there  seems  to  have  been  a 
rapid  tendency  to  its  entire  abolition.  But  the  fifteenth 
century  is  barren  of  materials ;  and  we  can  only  infer  that, 
as  the  same  causes  which  in  Edward  in.'s  time  had  con- 
verted a  large  portion  of  the  peasantry  into  free  laborers  still 

1  Rymer,  ft.  vii.  p.  816,  fte.    Ths  king       *  12  R.  IE.  e.  8. 
holds  this  bitter  Isogoage  to  the  Tilleina       >  Kot.  Pari.  16  R.  II.  toI.  IU.  p.  294, 

of  Aaex,  after  the  death  of  Tyler  and  296.    The  statute  7  H.  IV.  c.  17,  enaet< 

exeeutkm  of  the  other  leaden  had  dis-  that  no  one  shall  pat  his  son  or  daughter 

eoncerted  them  :  Rustici  quidem  fuistis  apprentice  to  any  trade  in  a  borough, 

et  eetls,  in  bondaglo  pennanebltis,  uon  unless  he  hare  land  or  rent  to  the  yalue 

at  haetenns,  sed  incomparabiUter  Tlliorl,  of  twenty  shillings  a  year,  but  that  any 

fre.    Walsingham,  p.  269.  one  may  put  his  children  to  school.    The 

s  Rot.  Pari.  yol.  iii.  p.  100.  reason  assigned  is  the  scarcity  of  labor* 

*  R.  n.  e.  7.     The  words  are,  riot  ers  in  husbandry,  in  consequence  of  peO' 

et  mmonr  n''autres  semblabUs ;  rattier  a  pie  liring  in  Vjriand  apprenticing  tlieh 

•enual  way  of  cmting  a  new  treason;  children. 
vat  panic  pats  an  end  to  Jealouqr. 
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oontinned  to  operate,  thej  must  silently  have  extinguished 
the  whole  system  of  personal  and  territorial  servitude.  The 
latter,  indeed,  was  essentially  changed  hy  the  establishment 
of  the  law  of  copyhold. 

I  cannot  presume  to  conjecture  in  what  degree  voluntaiy 
manumission  is  to  be  reckoned  among  the  means  that  con- 
tributed to  the  abolition  of  villenage.  Charters  of  enfran- 
chisement were  very  common  upon  the  continent  They  may 
perhaps  have  been  less  so  in  England.  Indeed  the  statute  & 
donis  must  have  operated  very  injuriously  to  prevent  the 
enfranchisement  of  villeins  regardant,  who  were  entailed  along 
with  the  land.  Instances,  however,  occur  from  time  to  time, 
and  we  cannot  expect  to  discover  many.  One  i4>pear8  as 
early  as  the  fifteenth  year  of  Henry  III.,  who  grants  to  all 
persons  bom  or  to  be  bom  within  his  village  of  Contishall, 
that  they  shall  be  free  from  all  villenage  in  body  and  blood, 
paying  an  lud  of  twenty  shillings  to  knight  the  king's  eldest 
son,  and  six  shillings  a  year  as  a. quit  rent^  So  in  the  twdf\h 
of  Edward  111.  certain  of  the  king's  villeins  are  enfranchised 
on  payment  of  a  fine.'  In  strictness  of  law,  a  fine  from  the 
villein  for  the  sake  of  enfranchisement  was  nugatory,  since 
all  he  could  possess  wi^s  already  at  his  lord's  disposal  But 
custom  and  equity  might  easily  introduce  different  maxims; 
and  it  was  plainly  for  the  lord's  interest  to  encourage  his 
tenants  in  the  acquisition  of  money  to  redeem  themselves, 
rather  than  to  quench  the  exertions  of  their  industry  by  availing 
himself  of  an  extreme  right  Deeds  of  enfranchisement 
occur  in  the  reigns  of  Mary  and  Elizabeth  ;*  and  perhaps  a 
commission  of  the  latter  princess  in  1574,  directing  the 
enfranchisement  of  her  bondmen  and  bondwomen  on  certain 
manors  upon  payment  of  a  fine,  is  the  last  unequivocal  testi* 
mony  to  the  existence  of  villenage;*  though  it  is  highly 
probable  that  it  existed  in  remote  parts  of  £e  country  some 
time  longer.* 

1  BIomefl6ld*8  Norfolk,  roi,  ill.  p.  671.  Chalmenf  In  his  CBkdooia,  bM  brought 

s  Rymer,  t.  t.  p.  44.  MToral  prooft  that  this  aoertion  b  too 

s  GnrdoQ  on  Courts  Baron,  p.  606;  general. 

Iffadox,  Vormulare  Anglieanum,  p.  420 ;  *  Barrington,  abi  snpra,  fhMn Bymer. 

Barrington  on  Ancient  Statutes,  {>.  278.  *  There  are  seTer&l  later  oases  rqwrted 

It  Is  said  in  a  modern  book  that  Villenage  wherein  Tillenage  ma  pleaded,  and  one 

was  rery  rare  In  Scotland,  and  eren  that  of  th«n  as  late  as  the  15th  or  James  L 

no  Instance  exists  in  records  of  an  estate  (Noy,  p.  27.)    See  Hargraye^s  aiYomeat, 

told  with  the  laborers  and  their  fhmi-  Staid  Trials,  vol.  xx.  p.  41.  -  Bui  these 

lies  attached  to  the  soil.     Pinkerton^s  are  so  briefly  stated,  that^U  is  Utteolft  lo 

Hist,  of  Scotland,  Tol.  i.  p.  147.  But  Mr.  general  to  undentaad  them     It  to  «h- 


Const.  BEIGN  OF  HENRY  VI.  383 

From  this  g3neral  view  of  the  Engh'sh  constitution,  as 
it  stood  about  the  time  of  Henry  YL,  we  must  Rai^  of 
tambour  eyes  to  the  political  revolutions  which  ^•'^^• 
douded  the  latter  years  of  his  reign.  The  minority  of 
this  prince,  notwithstanding  the  vices  and  dissensions  of  hij 
court  and  the  inglorious  discomfiture  of  our  arms  in  France, 
was  not  perhaps  a  calamitous  period.  The  country  grew 
more  wealthy ;  the  law  was,  on  the  whole,  better  observed  * 
the  power  of  parliament  more  complete  and  i^ffectual  thai 
in  preceding  times.  But  Henry's  weakness  of  understanding, 
becoming  evident  as  he  reached  manhood,  rendered  his  reign 
a  perpetual  minority.  His  marriage  with  a  princess  of  strong 
mind,  but  ambitious  and  vindictive,  rather  tended  to  weaken 
the  government  and  to  accelerate  his  downfall ;  a  certain  rev« 
erence  that  had  been  paid  to  the  gentleness  of  the  king's 
disposition  being  overcome  by  her  unpopularity.  By  degrees 
Henry's  natural  feebleness  degenerated  almost  into  fatuity ; 
and  this  unhappy  condition  seems  to  have  overtaken  him 
nearly  about  the  time  when  it  became  an  arduous  task  to  with- 
stand the  assault  in  preparation  against  his  government. 
This  may  properly  introduce  a  great  constitutional  subject,  to 
which  some  peculiar  circumstances  of  our  own  age  have  im- 
periously directed  the  consideration  of  parliament.  Though 
the  proceedings  of  1788  and  1810  are  undoubtedly  prece- 
dents of  far  more  authority  than  any  that  can  be  derived 
from  our  ancient  history,  yet,  as  the  seal  of  the  legislature 
has  not  yet  been  set  upon  this  controversy,  it  is  not  perhaps 
altogether  beyond  the  possibility  of  future  discussion ;  and  at 
least  it  cannot  be  uninteresting  to  look  back  on  those  parallel 
or  analogous  cases  by  which  the  deliberations  of  parliament 
upon  the  question  of  regency  were  guided. 

While  the  kings  of  England  retained  their  continental  do- 
minions, and  were  engaged  in  the  wars  to  which  Hbtorioai 
those  gave  birth,  they  were  of  course  frequently  iMtwKJM  cf 
absent  from  this  country.     Upon  such  occasions  '***°^    * 
the  administration  seems  at  first  to  havo  devolved  ofiSicially 
on  the  justiciary,  as  chief  servant  of  the  crown.     But  Henry 
HL  began  the  practice  of  appointing  lieutenants,  or  guar- 

Tknu,  bowsrer,  th»ft  jndgmcnt  wu  In  by  some  penoiif  a  proof  of  legal  pedao* 

no  ease  ffiTon  In  fliTor  of  the  pka;  k>  try,  that  Sir  E.  Coke,  while  he  dUateii  on 

tiiat  we  can  inftr   nothing   aa  to  the  the  law  of  Tillenage,   never  intimates 

aetnal  oontii^oance  of  ▼illenage.  that  St  was  become  antiquated 
It  In  Tvmaricable,  and  may  be  desdooed 
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dians  of  the  realm  (cast odes  rcffni),  as  they  were 
absence  of  more  usuallj  termed,  bj  waj  of  temporary  sub- 
onrkinpin  gtitutes.  They  were  usually  nominated  by  the 
*  king  without  consent  of  parliament ;  and  their  of- 
fice carried  with  it  the  right  of  exercising  all  the  preroga- 
tives of  the  crown.  It  was  of  course  determined  by  the 
king's  return;  and  a  distinct  statute  was  necessary  in  the 
reign  of  Henry  V.  to  provide  that  a  parliament  called  by 
the  guardian  of  the  realm  during  the  king's  absence  shoald 
not  be  dissolved  by  that  event.*  The  most  remarkable  cir- 
cumstance attending  those  lieutenancies  was  that  they  were 
sometimes  confeixed  on  the  heir  apparent  during  his  infancy. 
The  Black  Prince,  then  duke  of  Cornwall,  was  lefl  guardian 
of  the  realm  in  1339,  when  he  was  but  ten  years  old;* 
and  Richard  his  son,  when  still  younger,  in  1372,  during  Ed- 
ward IIL's  last  expedition  into  France.' 

These  do  not  however  bear  a  very  close  analogy  to  regen- 
cies in  the  stricter  sense,  or  substitutions  during  the  natural 
incapacity  of  the  sovereign.  Of  such  tliere  had  been  several 
ftt  ttio  instances  before  it  became  necessary  to  supply  the 

Moesiion  of    deficiency  arising  from  Henry's  derangement    1. 
Henry  iH.;    ^^  ^^  ^^^^j^  ^^  j^j^^^  WiUiam  earl  of  Pembroke 

assumed  the  title  of  rector  regis  et  regni,  with  the  consent  oi 
the  loyal  barons  who  had  just  proclaimed  the  young  king, 
and  probably  conducted  the  government  in  a  great  measure 
by  their  advice.*  But  the  circumstances  were  too  critical,  and 
the  time  is  too  remote,  to  give  this  precedent  any  material 
of  Mward  I.  •  ^®^g^*-  2.  Edward  I.  being  in  Sicily  at  his  fa- 
'  ther's  death,  the  nobility  met  at  the  Temple  church, 
as  we  are  informed  by  a  contemporaiy  writer,  and,  after 
making  a  new  great  seal,  appointed  the  archbishop  of  York, 
Edward  earl  of  Cornwall,  and  the  earl  of  Gloucester,  to  be 
ministers  and  guardians  of  the  realm  ;  who  accordingly  con- 
ducted the  administration  in  the  king's  name  until  his  return.* 
It  is  here  observable  that  the  earl  of  Cornwall,  though  near- 
est prince  of  the  blood,  was  not  supposed  to  enjoy  any  supe- 
rior title  to  the  regency,  wherein  he  was  associated  with  two 
other  persons.     But  while  the  crown  itself  was  hardly  ao- 

1  8  H.  V.  e.  1.  *  Rymer,  t  tI.  p.  748. 

>  This  prince  haTing  been  sent  to  Ant-  *  Matt.  Paris,  p.  248. 

frwp,  glz  eommlnlonen  wete  appointed  *  Matt.  Westmonast.  ap.  Bia^T^  Hli- 

io  open  parliament   Rot  ParL  18  B.  ni.  tory  of  England,  toI.  ii.  p.  1. 
foLii.  p.  107. 
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knowledged  to  be  unquestionablj  hereditary,  it  would  be 
strange  if  any  notion  of  such  a  right  to  the  regency  had 
been  entertained.  3.  At  the  accession  of  Edward  III.,  then 
fourteen  years  old,  the  parliament,  which  was  im-  of  sdwaxd 
mediately  summoned,  nominated  four  bishops,  four  ^^^-  i 
earls,  and  six  barons  as  a  standing  council,  at  the  head  of 
which  the  earl  of  Lancaster  seems  to  have  been  placed,  to 
advise  the  king  in  all  business  of  government  It  was  an 
article  in  the  charge  of  treason,  or,  as  it  was  then  styled, 
of  accroaching  royal  power,  against  Mortimer,  that  he  in 
termeddled  in  the  king's  household  without  the  assent  of 
this  council.^  They  may  be  deemed  therefore  a  sort  of  par- 
liamentary regency,  though  the  duration  of  their  functions 
does  not  seem  to  be  defined.  4.  The  proceedings  of  BkhwA 
at  the  commencement  of  the  next  reign  are  more  ^- « 
worthy  of  attention.  Edward  III.  dying  June  21,  1377,  the 
keepers  of  the  great  seal  next  day,  in  absence  of  the  chan- 
cellor beyond  sea,  gave  it  into  the  young  king's  hands  before 
his  council.  He  immediately  delivered  it  to  tihe  duke  of  Lan- 
easter,  and  the  duke  to  Sir  Nicholas  Bode  for  safe  custody. 
Four  days  ailerwards  the  king  in  council  delivered  the  seal  to 
the  bishop  of  St.  David's,  who  affixed  it  the  same  day  to  di- 
vers letters  patent.'  Richard  was  at  this  time  ten  years  and 
six  months  old ;  an  age  certainly  very  unfit  for  the  personal 
execution  of  sovereign  authority.  Yet  he  was  supposed  ca- 
pable of  reigning  without  the  aid  of  a  regency.  This  might 
be  in  virtue  of  a  sort  oi  magic  ascribed  by  lawyers  to  the 
great  seal,  the  possession  of  which  bars  all  further  inquiry, 
and  renders  any  government  legal.  The  practice  of  modem 
times  requiring  the  constant  exercise  of  the  sign  manual  has 
made  a  public  confession  of  incapacity  necessa;)^  in  many 
cases  where  it  might  have  been  concealed  or  overlooked  in 
earlier  periods  of  the  constitution.  But  though  no  one  was 
invested  with  the  office  of  regent,  a  council  of  twelve  was 
named  by  the  prelates  and  peers  at  the  king's  coronation, 
July  16,  1377,  without  whose  concurrence  no  public  measure 
was  to  be  carried  into  efiect  I  have  mentioned  in  another 
l^ace  the  modifications  introduced  firom  time  to  time  by  par 
liament,  which  might  itself  be  deemed  a  great  councQ  of 
regency  during  the  first  years  of  Richard. 

1  JUL  PwL  Toi.  11.  p.  n.  •  ByiMT,  t.  Tit.  p.  m. 
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5.  The  next  instance  is  at  the  accession  of  Henry  VI 
of  Henrf  VI  "^^^^  prince  was  but  nine  months  old  at  hisfathei'fl 
'  death ;  and  whetlier  from  a  more  evident  inca- 
pacity for  the  conduct  of  government  in  his  case  than  in  that 
of  Richard  11.,  or  from  the  progress  of  constitutional  princi- 
ples in  the  forty  years  elapsed  since  the  latter'a  accession,  far 
more  regularity  and  deliberation  were  shown  in  supplying  the 
defect  in  tlie  executive  authority.  Upon  the  news  arriving 
that  Henry  V.  was  dead,  several  lords  spiritual  and  temporal 
assembled,  on  account  of  the  imminent  necessity,  in  order  to 
preserve  peace,  and  provide  for  the  exercise  of  officers  i^ 
pertaining  to  the  king.  These  peers  accordingly  issued  com- 
missions to  judges,  sheriffs,  escheators,  and  others,  for  various 
purposes,  and  writs  for  a  new  parliament.  This  was  opened 
by  commission  under  the  great  seal  directed  to  the  duke  of 
Gloucester,  in  the  usual  form,  and  with  the  king's  teste.* 
Some  ordinances  were  made  in  this  parliament  by  the  duke 
of  Gloucester  as  commissioner,  and  some  in  the  king's  name. 
The  acts  of  the  peers  who  had  taken  on  themselves  the  ad- 
ministration, and  summoned  parliament,  were  confirmed.  On 
the  twenty-seventh  day  of  its  session,  it  is  entered  upon  the 
roll  that  tiie  king,  ^'  considering  his  tender  age,  and  inability 
to  direct  in  person  the  concerns  of  his  realm,  by  assent  of 
lords  and  commons,  appoints  the  duke  of  Bedford,  or,  in  his 
absence  beyond  sea,  the  duke  of  Gloucester,  to  be  protector 
and  defender  of  the  kingdom  and  English  church,  and  the 
king's  chief  counsellor."  Letters  patent  were  made  out  to 
this  effect,  the  appointment  being  however  expressly  during 
the  King's  pleasure.  Sixteen  councillors  were  named  in 
parliament  to  assist  the  protector  in  his  administration ;  and 
their  concurrence  was  made  necessary  to  the  removal  and 
appointment  of  officers,  except  some  inferior  patronage  spe- 
cifically reserved  to  the  protector.  In  all  important  business 
that  should  pass  by  order  of  council,  the  whole,  or  major 
part,  were  to  be  present ;  '*  but  if  it  were  such  matter  that 
the  king  hath  been  accustomed  to  be  counselled  of,  that  then 
the  said  lords  proceed  not  therein  without  the  advice  of  my 
lords  of  Bedford  or  Gloucester."  ■  A  few  more  coundllors 
were  added  by  the  next  parliament,  and  divers  r^;u]ationfl 
established  for  their  observance.* 

1  Bot.  Pari. TOl  It.  p.  169.  t n)ld. p.  174, 178.  •Ibld.p.901 
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This  arraDgement  was  in  contravention  of  the  late  king's 
testament,  which  had  conferred  the  regency  on  the  duke  of 
Gloucester,  in  exclusion  of  his  elder  brother.  But  the  na- 
ture and  spirit  of  these  proceedings  will  be  better  understood 
bj  a  remarkable  passage  in  a  roll  of  a  later  parliament; 
where  the  house  of  lords,  in  answer  to  a  request  of  Glouces- 
ter that  he  might  know  what  authority  he  possessed  as  pro- 
tector, remind  him  that  in  the  first  parliament  of  the  king^ 
*ye  desired  to  have  had  ye  govemaunce  of  yis  land: 
afiermyng  yat  hit  belonged  unto  you  of  lygzt,  as  well  by  ye 
mene  of  your  birth  as  by  ye  laste  wylle  of  ye  kyng  yat  was 
your  broyer,  whome  God  assoile ;  alleggyng  for  you  such 
groundes  and  motyves  as  it  was  yought  to  your  discretion 
made  for  your  intent;  whereupon,  the  lords  spiritual  and 
temporal  assembled  there  in  parliament,  among  which  were 
there  my  lordes  your  uncles,  the  bishop  of  Winchester  that 
now  liveth,  and  the  duke  of  Exeter,  and  your  cousin  the  earl 
of  March  that  be  gone  to  Grod,  and  of  Warwick,  and  other 
in  great  number  that  now  live,  had  great  and  long  delibera- 
tion and  advice,  searched  precedents  of  the  govemail  of  the 
land  in  time  and  case  semblable,  when  kings  of  this  land 
have  been  tender  of  age,  took  also  information  of  the  laws 
o£  the  land,  of  such  persons  as  be  notably  learned  therein, 
and  finally  found  your  said  desire  not  caused  nor  grounded 
in  precedent,  nor  in  the  law  of  the  land ;  the  which  the  king 
that  dead  is,  in  his  life  nor  might  by  his  last  will  nor  other- 
wise altre,  change,  nor  abroge,  without  the  assent  of  the  three 
estates,  nor  commit  or  grant  to  any  person  governance  or 
rule  of  this  land  longer  than  he  lived;  but  on  that  other 
behalf,  the  said  lords  found  your  said  desire  not  according 
with  the  laws  of  this  land,  and  against  the  right  and  fredome 
of  the  estates  of  the  same  land.  Howe  were  it  that  it  be 
not  thought  that  any  such  thing  wittingly  proceeded  of  your 
intent ;  and  nevertheless  to  keep  peace  and  tranquillity,  and 
to  the  intent  to  ease  and  appease  you,  it  was  advised  and  ap- 
pointed by  authority  of  the  king,  assenting  the  three  estates 
of  this  land,  that  ye,  in  absence  of  my  lord  your  brother  of 


1 1  ibUow  the  orihogimphy  of  the  roIL  eo^jeetMB.  The  usual  irreg-alarlty  of 
which  I  hope  irill  not  be  faieonTenlent  ftncient  nelling  !■  hardly  nfflcient  to 
to  the  reader.  Why  this  orthography,  aoconnt  Ibr  soMi  varlatiODS ;  I  at  if  there 
from  obsolete  and  difBenlt,  so  frequenUy  be  any  error,  It  belongs  to  the  super- 
becomes  almost  modem,  as  will  appear  Intendents  of  that  publication  and  is  not 
in  the  oooise  of  these  extracts,  I  cannot  mine. 
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Bedford,  should  be  chief  of  the  king^s  coundl,  and  devised 
unto  you  a  name  different  from  other  oonnseUors,  not  the 
name  of  tutor,  lieutenant,  governor,  nor  of  regent,  nor  no 
name  that  should  import  authority  of  governance  of  the 
land,  but  the  name  of  protector  and  defensor,  which  import- 
eth  a  personal  duty  of  attendance  to  the  actual  defence  of 
the  land,  as  well  against  enemies  outward,  if  case  required, 
as  against  rebels  inward,  if  any  were,  that  Grod  forbid; 
granting  you  therewith  certain  power,  the  which  in  specified 
and  contained  in  an  act  of  the  said  parliament,  to  endure  as 
long  as  it  liked  the  king.  In  the  which,  if  the  intent  of  the 
said  estates  bad  been  that  ye  more  power  and  authority 
iUiould  have  had,  more  should  have  been  expressed  therein ; 
to  the  which  appointment,  ordinance,  and  act,  ye  then  agreed 
you  as  for  your  person,  making  nevertheless  protestation  that 
it  was  not  your  intent  in  any  wise  to  deroge  or  do  prejudice 
unto  my  lord  your  brother  of  Bedford  by  your  said  agree- 
ment,  as  toward  any  right  that  he  would  pretend  or  claim  in 
the  governance  of  this  land;  and  as  toward  any  pre-emi- 
nence that  you  might  have  or  belong  unto  you  as  chief  of 
council,  it  is  plainly  declared  in  the  said  act  and  articles,  sub- 
scribed by  my  said  lord  of  Bedford,  by  yourself,  and  the 
other  lords  of  the  council  But  as  in  parliament  to  which 
ye  be  called  upon  your  faith  and  ligeance  as  duke  of  .61oce&- 
ter,  as  other  lords  be,  and  not  otherwise,  we  know  no  power 
nor  authority  that  ye  have,  other  than  ye  as  duke  of  Glocea- 
ter  should  have,  the  king  being  in  parliament,  at  years  of 
mest  discretion:  We  marvailing  with  all  our  hearts  that, 
considering  the  open  declaration  of  the  authority  and  power 
belonging  to  my  lord  of  Bedford  and  to  you  in  his  absence, 
and  also  to  the  king's  council  subscribed  purely  and  simply 
by  my  said  lord  of  Bedford  and  by  you,  that  you  should  in 
any  wise  be  stirred  or  moved  not  to  content  you  therewith  or 
to  pretend  you  any  other:  Namely,  CQD»dering  that  the 
king,  blessed  be  our  Lord,  is,  sith  the  time  of  the  said  power 
granted  unto  you,  far  gone  and  grown  in  person,  in  wit,  and 
understanding,  and  hke  with  the  grace  of  God  to  occupy  his 
own  royal  power  within  few  years :  and  forasmuch  consider- 
ing the  things  and  causes  abovesaid,  and  other  many  that 
long  were  to  write.  We  lords  aforesaid  pray,  exhort,  and 
require  you  to  content  you  with  the  power  abovesaid  and 
declared,  of  the  which  my  lord  your  brother  of  Bedford,  the 
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king%  eldest  ancle,  contented  him:  and  that  je  none  lai^r 
power  desire^  will,  nor  use ;  giving  you  thi^  that  is  aboven 
written  for  our  answer  to  your  foresaid  den  and,  the  which 
we  will  dwell  and  abide  with,  withouten  variiince  or  chang- 
ing. Over  this  beseeching  and  praying  yon  in  our  most 
humble  and  lowly  wise,  and  also  requiring  you  in  the  king*8 
name,  that  ye,  according  to  the  king's  commandment,  con- 
tained in  his  writ  sent  unto  you  in  that  behalf,  come  to  this 
his  present  parliament,  and  intend  to  the  good  effect  and 
speed  of  matters  to  be  demesned  and  treted  in  the  same,  like 
as  of  right  ye  owe  to  do."* 

It  is  evident  that  this  plain,  or  rather  rude  address  to  the 
duke  of  Gloucester,  was  dictated  by  the  prevalence  of  cardi- 
nal Beaufort's  party  in  council  and  parliament  But  the 
transactions  in  the  rormer  parliament  are  not  unfairly  repre- 
sented; and,  comparing  them  with  the  passage  extracted 
above,  we  may  perhaps  be  entitled  to  infer :  1.  That  the 
king  does  not  possess  any  constitutional  prerogative  of  ap- 
pointing a  regent  during  Uie  minority  of  his  successor ;  and 
8,  That  neither  the  heir  presumptive,  nor  any  other  person, 
is  entitled  to  exercise  the  royal  prerogative  during  the  king's 
infancy  (or,  by  parity  of  reasoning,  his  infirmity),  nor  to  any 
title  that  conveys  them ;  the  sole  right  of  determining  the 
persons  by  whom,  and  fixing  the  limitations  under  which,  the 
executive  government  shall  be  conducted  in  the  king's  name 
and  behalf,  devolving  upon  the  great  council  of  parliament. 

The  expression  used  in  the  lords'  address  to  the  duke  of 
Gloucester,  relative  to  the  young  king,  that  he  was  far  gone 
and  grown  in  person,  wit,  and  understanding,  was  not  thrown 
out  in  mere  fiattery.  In  two  years  the  party  hostile  to 
Gloucester's  influence  had  gained  ground  enough  to  abrogate 
his  office  of  protector,  leaving  only  the  honorary  title  of  chief 
counsellor.*  For  this  the  king's  coronation,  at  eight  years  of 
age,  was  thought  a  fair  pretence ;  and  undoubtedly  the  loss 
of  that  exceedingly  limited  authority  which  had  been  delegated 
to  the  protector  could  not  have  impaired  the  strength  of  govern- 
ment This  was  conducted  as  before  by  a  selfish  and  disunited 
council ;  but  the  king's  name  was  sufficient  to  legalize  their 
measures,  nor  does  any  objection  appear  to  have  been  made 
in  parliament  to  such  a  mockery  of  the  name  of  monarchy. 
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In  the  year  1454,  the  thirtj-eeoond  of  Henrj*9  r^gn^ 
B9urj*B  unhi4>p7  malady,  transmitted  perhi^  from  his 
n^^i^^  matenial  grandfiither,  assumed  so  decided  a  diar- 
**"**"**"  acter  of  derangement  or  imbecility,  that  parliament 
could  no  Icmger  conceal  from  itself  the  necessity  of  a  more 
efficient  ruler.  This  assembly,  which  had  been  continued  by 
successive  prorogations  for  nearly  a  year,  met  at  Westminster 
on  the  14th  of  February,  when  the  session  was  opened  by 
the  duke  of  York,  as  king's  commissioner.  Kent,  archbishop 
of  Canterbury  and  chancellor  of  England,  dying  soon  after- 
wards, it  was  judged  proper  to  acquaint  the  king  at  Windsor 
by  a  deputation  of  twelve  lords  with  this  and  other  subjects 
concerning  his  government.  In  fact,  perhaps,  this  was  a 
pretext  chosen  in  order  to  ascertain  his  real  condition.  These 
peers  reported  to  the  lords'  house,  two  days  afterwards,  thai 
they  had  opened  to  his  majesty  the  several  articles  of  their 
message,  but  ^  could  get  no  answer  ne  sign  for  no  prayer  ne 
desire,"  though  they  repeated  their  endeavors  at  three  dif* 
ferent  interviews.  This  report,  with  the  instruction  on  which 
it  was  founded,  was,  at  their  prayer,  entered  of  record  in 
Baka  of  parliament.  Upon  so  authentic  a  testimony  of  th&r 
Yorkmid*  sovereign's  infirmity,  the  peers,  adjourning  two 
protootor.  ^^^^  ^^^  solemnity  or  deliberation,  "  elected  and 
nominated  Richard  duke  of  York  to  be  protector  and  defender 
of  the  realm  of  Ejigland  during  the  king^s  pleasure."  The 
duke,  protesting  his  insufficiency,  requested  ''  that  in  thia 
present  parliament,  and  by  authority  thereof,  it  be  enacted 
that,  of  yourself  and  of  your  ful  and  mere  disposition,  ye 
desire,  name,  and  call  me  to  the  said  name  and  charge,  and 
that  of  any  presumption  of  myself  I  take  them  not  upon  me, 
but  only  of  the  due  and  humble  obeisance  that  I  owe  to  do 
unto  the  king  our  most  dread  and  sovereign  lord,  and  to  yoa 
the  peerage  of  this  land,  in  whom  by  the  occasion  of  the 
infirmity  of  our  sud  sovereign  lord  resteth  the  exercise  of 
his  authority,  whose  noble  commandments  I  am  as  ready  to 
perform  and  obey  as  any  of  his  liegemen  alive,  and  that,  at 
such  time  as  it  shall  please  our  blessed  Creator  to  restore  hia 
most  noble  person  to  healthful  disposition,  it  shall  like  you 
so  to  declare  and  notify  to  his  good  grace."  To  this  pro- 
testation  the  lords  answered  that,  for  his  and  their  discharge, 
an  act  of  parliament  should  be  made  conformably  to  that 
enacted  in  the  king's  infancy,  since  they  were  compelled  hy 
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an  eqaal  necessity  again  to  choose  and  name  a  protector  and 
defender.  And  to  the  duke  of  York's  request  to  be  informed 
how  far  the  power  and  authority  of  his  charge  should  extend, 
thej  replied  that  he  should  be  chief  of  the  king's  council 
and  ^  devised  therefore  to  the  said  duke  a  name  different 
fix>m  other  counsellors,  not  the  name  of  tutor,  lieutenant, 
governor,  nor  of  regent,  nor  no  name  that  shall  import 
authority  of  governance  of  the  land ;  but  the  said  name  of 
protector  and  defensor;"  and  so  forth,  according  to  the  lan- 
guage of  their  former  address  to  the  duke  of  Gloucester. 
An  act  was  passed  accordingly,  constituting  the  duke  of  York 
protector  of  the  church  and  kingdom,  and  chief  counsellor  of 
the  king,  during  the  latter's  pleasure ;  or  until  the  prince  of 
Wales  should  attain  years  of  discretion,  on  whom  the  said 
dignity  was  immediately  to  devolve.  The  patronage  of 
certain  spiritual  benefices  was  reserved  to  the  protector 
according  to  the  precedent  of  the  king's  minority,  which 
parliament  was  resolved  to  follow  in  every  particular.^ 

It  may  be  conjectured,  by  the  provision  made  in  favor  of 
the  prince  of  Wales,  then  only  two  years  old,  that  the  king's 
condition  was  supposed  to  be  beyond  hope  of  restoration. 
But  in  about  nine  months  he  recovered  sufficient  speech  and 
recollection  to  supersede  the  duke  of  York's  protectorate.* 
The  8u6ceeding  transactions  are  matter  of  familiar,  though 
not,  perhaps,  very  perspicuous  history.  The  king  was  a  pris- 
oner in  his  enemies'  hands  after  the  affair  at  St.  Albans,' 
when  parliament  met  in  July,  1455.  In  this  session  little 
was  done,  except  renewing  the  strongest  oaths  of  allegiance 
to  Henry  and  lus  family.  But  the  two  houses  meeting  again 
after  a  prorogation  to  November  12,  during  which  time  the 
duke  of  York  had  strengthened  his  pafty,  and  was  appointed 
by  commission  the  king's  lieutenant  to  open  the  parliament,  a 
proposition  was  made  by  the  commons  that,  ^  whereas  the 

■ 

1  Rot.  Pari.  Tol.  T.  p.  241.  sand  ordinary  ehronielers.    And  the  na- 

s  PaaUm  LeUen,  toI.  i.  p.  81.    Th«  tnre  of  the  action,  which  was  a  enddea 

proolk  of  eoand  mind  giren  in  thbi  letter  attack  on  the  town  of  St.  Albans,  with-* 

are  not  veiy  decisire,  but  the  wits  of  oat  aaj  pitched  combat,    renders   the 

•t^rerffifVi  an  nerer  weighed  in  ffolden  larger  number  improbable.    Whetham- 

iealee.  stede,  himself  abbot  of  St.  Albans  at  the 

*  This  may  seem  an  improper  appella*  time,  makes  the  duke  of  Tork's  army 

tlOD  ffar  what  is  nsually  termed  a  battle,  but  8000  fighting  men.  p.  862.    This  ao- 

wherein  6000  men  are  said  to  hare  fiUlen.  count  of  the  triding  loss  of  life  in  the 

Bat  I  rely  here  upon  mv  fUthful  guide,  battle  of  St.  Albans  is  confirmed  by  a 

the  Paston  Eietten,  p.  100,  one  of  which,  contemporary  letter,  published  in    Um 

written  immediately  after  the  engage-  Archnologia  (xx.  519).    The  whole  nam- 
raenifSaTS  that  only  sixseore  were  Xille<l.  .  ber  of  the  slain  was  but  Ibrty-eight,  lo- 

ioraly  tola  teatimo^;  >atw«ighs  a  thou-  nluding,  liowever,  seretal  lords. 
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king  had  depnted  the  duke  of  York  ts  his  oommiasioner  to 
proceed  in  this  parliament,  it  was  thought  hj  the  oomnKRia 
t2|at,  if  the  king  hereafter  oould  not  attend  to  the  protection 
of  the  country,  an  able  person  should  be  appointed  protedar, 
to  whom  thej  might  have  recourse  for  redress  of  injoriee ; 
especiallj  as  great  disturbance^  had  lately  arisen  in  the  west 
through  the  f^uds  of  the  earl  of  Devonshire  and  Loid  Bon- 
vile."^  The  archbishop  of  Ganterburj  answered  for  the 
lords  that  they  would  take  into  consideration  what  the  com- 
mons had  suggested.  Two  days  afterwards  the  latter  ap- 
peared again  with  a  request  conveyed  nearly  in  the  same 
terms.  Upon  their  leaving  the  chamber,  the  archbishop,  who 
was  also  chancellor,  moved  die  peers  to  answer  what  should 
be  done  in  respect  of  the  request  of  the  commons ;  adding 
that  ^  it  is  understood  that  they  will  not  further  proceed  in 
matters  of  parliament,  to  the  time  that  they  have  answer  to 
their  desire  and  request."  This  naturally  ended  in  the  re- 
appointment of  the  duke  of  York  to  his  charge  of  protector. 
The  commons  indeed  were  determined  to  bear  no  delay.  As 
if  ignorant  of  what  had  been  resolved  in  consequence  of 
their  second  request,  they  urged  it  a  third  time,  on  the  next 
day  of  meeting ;  and  received  for  answer  that  ^  the  king  our 
said  sovereign  lord,  by  the  advice  and  assent  of  his  lords 
spiritual  and  temporal  being  in  this  present  parliament,  had 
named  and  desired  the  duke  of  York  to  be  protector  and  de- 
fensor of  this  land."  It  is  worthy  of  notice  that  in  these  words, 
and  indeed  in  effect,  as  appears  by  the  whole  transaction,  the 
house  of  peers  assumed  an  exclusive  right  of  choosing  the 
protector,  though,  in  the  act  passed  to  ratify  their  election, 
the  commons'  assent,  as  a  matter  of  course,  is  introduced. 
The  last  year's  precedent  was  followed  in  the  present  instance, 
excepting  a  remarkable  deviation ;  instead  of  the  words  ^  dur- 
ing the  king's  pleasure,"  the  duke  was  to  hold  his  office  *^  qn* 
til  he  should  be  discharged  of  it  by  the  lords  in  parliament."  * 
.  This  extraordinary  clause,  and  the  sli^t  allegationa  oa 
which  it  was  thought  fit  to  substitute  a  vicegerent* for  the 
reigning  monarch,  are  sufficient  to  prove,  even  if  the  common 
historians  were  silent,  that  whatever  passed  as  to  this  second 
protectorate  of  the  duke  of  York  was  altogether  of  a  revolu- 
tionary complexion.      In  the  actual  drcumstances  of  civil 

X  Sm  ■mne  aooount  of  Uum  1b  Paston  Lrtten,  toL  L  p.  11^ 
s  fiot.  Pad.  Tol.  T.  p.  28i-a00. 
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• 
blood  already  spilled  and  the  king  in  capdvit j,  we  maj  jnstlj 
wonder  that  so  much  regard  was  shown  to  the  regulsor  forms 
and  (Mrecedents  of  the  constitution.  Bat  the  duke's  natural 
moderation  will  account  for  part  of  this,  and  the  temper  of 
the  lords  for  much  more.  That  assembly  appears  for  the 
most  part  to  have  been  faithfully  attached  to  the  house  of 
Lancaster.  The  partisans  of  Richard  were  found  in  the 
commons  and  among  the  populace.  Several  months  elapsed 
after  the  victory  of  St  Albans  before  an  attempt  was  thus 
made  to  set  aside  a  sovereign,  not  laboring,  so  far  as  we  know, 
under  any  more  notorious  iiofirmity  thim  before.  It  then 
originated  in  the  commons,  and  seems  to  have  received  but 
an  unwilling  consent  from  the  upper  house.  Even  in  con- 
stituting the  duke  of  York  protector  over  the  head  of  Henry, 
whom  all  men  despaired  of  ever  seeing  in  a  state  to  face  the 
dangers  of  such  a  season,  the  lords  did  not  foiget  the  rights 
of  Us  son.  By  this  latter  instrument,  as  well  as  by  that  of 
the  preceding  year  the  duke's  office  was  to  cease  upon  the 
prince  of  Wales  arriving  at  the  age  of  discretion. 

But  what  had  long  been  propagated  in  secret,  soon  became 
fiuniliar  to  the  public  ear ;  that  the  duke  of  York  j^^  ^ 
laid  daim  to  the  throne.  He  was  unquestionably  YotV9  claim 
heir  general  of  the  royal  line,  through  his  moth-  ^  ****  ««>wii. 
er,  Anne,  daughter  of  Roger  Mortimer  earl  of  March,  son  of 
Philippa,  daughter  of  Lionel  duke  of  Clarence,  third  son 
of  Edward  IIL  Roger  Mortimer's  eldest  son,  Edmund,  had 
been  declared  heir  presumptive  by  Richard  II. ;  but  his  in- 
fancy during  the  revolution  that  placed  Henry  lY.  on  the 
throne  had  caused  his  pretensions  to  be  passed  over  in  si- 
lence. The  new  king  however  was  induced  by  a  jealousy 
natural  to  his  situation  to  detain  the  earl  of  March  in  custody. 
Henry  Y.  restored  his  liberty ;  and,  though  he  had  certainly 
connived  for  a  while  at  the  conspiracy  planned  by  his  brother- 
in-law  the  earl  of  Cambridge  and  Lord  Scrope  of  Masham 
to  place  the  crown  on  his  head,  that  magnanimous  prince 
gave  him  a  free  pardon,  and  never  testified  any  displeasure. 
The  present  duke  of  York  was  honored  by  Henry  VI.  with 
the  highest  trusts  in  France  and  Ireland ;  such  as  Beaufort 
and  Gk>uoester  could  never  have  dreamed  of  conferring  on 
him  if  his  title  to  the  crown  had  not  been  reckoned  obsolete* 
It  has  been  very  pertinently  remarked  that  the  crime  perpe- 
trated by  Margaret  and  her  counsellors  in  the  death  of  the 
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duke  of  Gloucester  was  the  destruction  of  the  house  of  Lan- 
caster.^ From  this  time  the  duke  of  Ymk,  next  heir  in  pre- 
sumption while  the  king  was  childless,  might  innocently  oon- 
template  the  prospect  of  rojaltj ;  and  when  such  ideas  had 
long  been  passing  through  his  mind,  we  maj  judge  how  re- 
luctant! j  the  bir&  of  prince  Eklward,  nine  years  afler  Hen- 
fj's  marriage,  would  be  admitted  to  disturb  them.  The 
queen's  administration  unpopular,  careless  of  national  inter- 
ests, and  partial  to  his  inveterate  enemy  the  duke  of  Som- 
erset ;  *  the  king  incapable  of  exciting  fear  or  respect ;  him- 
self conscious  of  powerful  alliances  and  universal  favor ;  all 
these  circumstances  combined  could  hardly  £ul  to  nourish 
those  opinions  of  hereditary  right  which  he  must  have  im- 
bibed fin>m  his  in£incy. 

The  duke  of  York  preserved  through  the  critical  season  of 
rebellion  such  moderation  and  humanity  that  we  may  pardon 
him  that  bias  in  favor  of  his  own  pretensions  to  wluch  he 
became  himself  a  victim.  Margaret  perhaps,  by  her  san 
guinary  violence  in  the  Coventry  parliament  of  1460,  where 
the  duke  and  all  his  adherents  were  attainted,  left  him  not 
ihe  choice  of  remaining  a  subject  with  impunity.  But  with 
us,  who  are  to  weigh  these  ancient  factions  in  the  balance  of 
wisdom  and  justice,  there  should  be  no  hesitation  in  dedd- 
ing  that  the  house  of  Lancaster  were  lawful  sovereigns  of 
England.  I  am,  indeed,  astonished  that  not  only  sudi  his- 
torians as  Carte,  who  wrote  undisguisedly  upon  a  Jacobite 
system,  but  even  men  of  juster  principles,  have  been  inadve^ 
tent  enough  to  mention  Uie  right  of  the  house  of  York.  If 
the  original  consent  of  the  nation,  if  three  descents  of  the 
crown,  if  repeated  acts  of  parliament,  if  oaths  of  allegiance 
jQrom  the  whole  kingdom,  and  more  particularly  from  those 
who  now  advanced  a  contrary  pretension,  if  undisturbed, 
unquestioned  possession  during  sixty  years,  could  not  secore 
the  reigning  family  against  a  mere  defect  in  their  geneak)gy, 
when  were  the  people  to  expect  tranquillity?  Sceptres  were 
committed,  and  governments  were  instituted,  for  public  pro- 
tection and  public  happiness,  not  certainly  for  the  benefit  of 
rulers,  or  for  the  security  of  particular  dynasties.  No  prej- 
udice has  less  in  its  favor,  and  none  has  been  more  fatal 
to  the  peace  of  mankind,  than  that  which  r^ards  a  nation 

1  HaU.  p.  210.  ao  nnequtvooal  teBflmooy ,  a  tettar  of  thiA 

s  Th«  ill-wiU  of  Tork  aad  tiia  queen    date  Sn  the  faatoo  ooUwtkn.  toLL  v,M 
heg^  as  earl  J  as  lil9,  as  we  learn  ftom 
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of  snbjects  as  a  Emily's  private  inheritance.  For,  as  this 
opinion  induces  reigning  princes  and  their  courtiers  to  look 
on  the  people  as  made  only  to  obej  them,  so,  when  the  tide  of 
events  has  swept  them  irom  their  thrones,  it  begets  a  fond 
hope  of  restoration,  a  sense  of  injury  and  of  imprescriptible 
rights,  which  give  the  show  of  justice  to  firesh  disturbances 
of  public  order,  and  rebellions  against  established  authority* 
Even  in  cases  of  unjust  conquest,  which  are  far  stronger  than 
any  domestic  revolution,  time  heals  the  injury  of  wounded 
independence,  the  forced  submission  to  a  victorious  enemy  is 
changed  into  spontaneous  allegiance  to  a  sovereign,  and  the 
laws  of  GU)d  and  nature  enjoin  the  obedience  that  is  chal- 
lenged by  reciprocal  benefits.  But  far  more  does  every 
national  government,  however  violent  in  its  origin,  become  le- 
gitimate, when  universally  obeyed  and  justly  exercised,  the 
possession  drawing  after  it  the  right ;  not  certainly  that  suo- 
cess  can  alter  the  moral  character  of  actions,  or  privilege 
usurpation  before  the  tribunal  of  human  opinion,  or  in  t£e 
pages  of  history,  but  that  the  recognition  of  a  government 
by  the  people  is  the  binding  pledge  of  their  allegiance  so  long 
as  its  corresponding  duties  are  fulfilled.^  And  thus  the  law 
of  England  has  been  held  to  annex  the  subject's  fidelity  to 
the  reigning  monarch,  by  whatever  titie  he  may  have  ascend- 
ed the  throne,  and  whoever  else  may  be  its  claimant^  But 
the  statute  of  11th  of  Henry  YII.  c.  1,  has  furnished  an  un- 
equivocal commentary  upon  this  principle,  when,  alluding  to 
the  condemnations  and  forfeitures  by  which  those  alternate 
successes  of  the  white  and  red  roses  had  almost  exhausted 
the  noble  blood  of  England,  it  enacts  that  ^  no  man  for  doing 
true  and  faithful  service  to  the  king  for  the  time  being  be 
convict  or  attaint  of  high  treason,  nor  of  other  offences,  by 
act  of  parliament  or  otherwise.'' 

Though  all  classes  of  men  and  all  parts  of  England  were 
divided  into  factions  by  this  unhappy  contest,  yet  the  strength 
of  the  Yorkists  lay  in  London  and  the  neighboring  counties, 
and  generally  among  the  middling  and  lower  people.     And 
this  is  what  might  naturally  be  expected.     For  no- 
tions  of  hereditary  right  take  easy  hold  of  the  pop-  Laocaii. 
ulace,  who  feel  an  honest  sympathy  for  those  whom  J^JJ** 
they  consider  as  injured ;  while  men  of  noble  birth 

I  Upon  thii  gmt  qawtloD  Um  fbnrih       *  flak't  Pleu  of  the  Grown,  vol.  L  y 
OMWone  in  Sir  MlehMl  Foster*!  Reportt    81, 101  (edit.  1786) 
Mi^t  partiDoInrlir  to  be  rend 
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and  high  station  have  a  keener  sense  of  personal  daty  to  tilieir 
fiovercign,  and  of  the  baseness  oF  deserting  their  ailegiaoee. 
Notwithstanding  the  wide-spreading  influence  of  the  NevOfl, 
most  of  the  nobilitj  were  well  affected  to  the  reigning  dynas- 
ty. We  have  seen  how  reluctantly  they  acquiesced  in  the 
second  protectorate  of  the  duke  of  York  after  the  battle  of 
6t.  Albans.  Thirty-two  temporal  peers  took  an  oath  of  feal- 
ty to  Henry  and  his  issue  in  Uie  Coventry  pariiiament  of  1460, 
which  attainted  the  duke  of  York  and  the  earls  of  Warwidc 
and  Salisbury.^  And  in  the  memorable  circumstances  of  the 
duke's  claim  personally  made  in  parliament,  it  seems  mani- 
fest that  the  lords  complied  not  only  with  hesitation  but  mi- 
willingness,  and  in  &ct  testified  their  respect  and  duty  fer 
Henry  by  confirming  the  crown  to  him  during  his  life.*  Tlie 
rose  of  Lancaster  blushed  upon  the  banners  of  the  Stafiords^ 
the  Percies,  the  Veres,  the  Hollands,  and  the  GourtneysL 
All  these  illustrious  fiunilies  lay  crushed  for  a  time  under  the 
ruins  of  their  party.  But  the  course  of  fortune,  which  has 
too  great  a  mastery  over  crowns  and  sceptres  to  be  controlled 
by  men's  affection,  invested  Edward  lY.  with  a  possession 
which  the  general  consent  of  the  nation  both  sanctioned  and 
secured.  This  was  effected  in  no  slight  degree  by  the  foii- 
ous  spirit  of  Margaret,  who  began  a  system  of  extermination 
by  acts  of  attainder  and  execution  of  prisoners  that  created 
iJ>horrence,  though  it  did  not  prevent  imitation.  And  the  bar- 
barities of  her  northern  army,  whom  she  led  towards  London 
after  the  battle  of  Wakefield,  lost  the  Lancastrian  cause  ita 
former  friends,'  and  might  justly  convince  reflecting  men  that 
it  were  better  to  risk  the  chances  of  a  new  dynasty  than  tnuit 
the  kingdom  to  an  exasperated  Action. 

A  period  of  obscurity  and  conflision  ensues,  during  which 

Bdv&M  IV     ^®  ^^®  *®    ^^^®  insight  into  constitutional  as  gen- 
eral history.    There  are  no  contemporary  cK!5^- 

1  Rot.  Pari.  Tol.  t.  p.  851.  not  n^BOi^  unleM  npoa  real  groundL^ 

'Id  p.  876.    ThSfl  entry  In  the  roll  ii    eoiipldoi 
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ders  of  anj  value,  and  the  rolls  of  parliament,  by  wboae  light 
we  have  hitherto  steered,  become  mere  registers  of  private 
bills,  or  of  petitions  relating  to  commerce.  The  reign  of  Ed- 
ward IV.  18  the  first  during  which  no  statute  was  passed  for 
the  redress  of  grievances  or  maintenance  of  the  subject's  lib- 
erty.  Nor  is  there,  if  I  am  correct,  a  single  petition  of  this 
nature  upon  the  roll.  Whether  it  were  that  the  commons 
had  lost  too  much  of  their  ancient  courage  to  present  any  re> 
monstrances,  or  that  a  wilful  omission  has  vitiated  the  record, 
is  hard  to  determine ;  but  we  certainly  must  not  imagine  that 
a  govemment  cemented  with  blood  poured  on  the  sc^oTd,  as 
well  as  in  the  fidd,  under  a  passionate  and  unprincipled  sov* 
ereign,  would  afiford  no  scope  for  the  just  animadversion  of 
parBament^  The  reign  of  Edward  lY.  was  a  reign  of  ter- 
ror. One  half  of  the  noble  families  had  been  tlunned  by 
proscription ;  and  though  generally  restored  in  blood  by  the 
reversal  of  their  attainders  —  a  measure  certainly  deserving 
of  much  approbation  —  were  still  under  the  eyes  of  vigilant 
and  inveterate  enemies.  The  opposite  faction  would  be  can* 
tious  how  they  resisted  a  king  of  their  own  creation,  while 
the  hopes  o£  their  adversaries  were  only  dormant.  And  in- 
deed, without  relying  on  this  supposition,  it  is  commonly  seen 
ihat,  when  temporary  circumstances  have  given  a  king  the 
means  of  acting  in  disi-egard  of  his  subjects'  privileges,  it  is  a 
very  difficult  undertaking  for  them  to  recover  a  liberty  which 
has  no  security  so  effectual  as  habitual  possession. 

Besides  the  severe  proceedings  against  the  Lancastrian 
party,  which  might  be  extenuated  by  the  common  pretences, 
retaliation  of  similar  proscriptions,  security  for  the  actual 
government,  or  just  punishment  of  rebellion  against  a  legiti- 
mate heir,  there  are  several  reputed  instances  of  violence  and 
barbarity  in  the  reign  of  Edward  IV.  which  have  not  such 
l^usible  excuses.  Every  one  knows  the  common  stories  of  the 
citizen  who  was  attainted  for  treason  for  an  idle  speech  that  he 
would  make  his  son  heir  to  the  crown,  the  house  where  he 
dwelt ;  and  of  Thomas  Burdett,  who  wished  the  horns  of  his 
stag  in  the  belly  of  him  who  had  advised  the  king  to  shoot  it. 
Of  the  former  1  can  assert  nothing,  though  I  do  not  believe  it  to 
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DftlOTC  (foL  T.  p,  17S)  WM  brovi^t 


398  EDWARD  IV.         Chap.  VOL  Pakt  HT 

be  aocuratelj  reported.  But  certainlj  the  accasadoa  againsl 
Bardett,  however  iniquitous,  was  not  confined  to  these  frivo- 
lous words ;  which  indeed  do  not  I4>pear  in  his  indictirent, 
or  in  a  passage  relative  to  his  conviction  in  the  roll  of  parlia- 
ment Burdett  was  a  servant  and  friend  of  the  duke  of  Clar- 
ence, and  sacrificed  as  a  preliminarj  victim.  It  was  an  article 
•f  charge  against  Clarence  that  he  had  attempted  to  persnadfi 
the  people  that  ^Thomas  Burdett  his  servant,  which  was 
InwfuUy  and  truly  attainted  of  treason,  was  wrongfullj  pat  to 
death.**  ^  There  could  indeed  be  no  more  oppressive  usage 
inflicted  upon  meaner  persons  than  this  attainder  of  the  duke 
of  Clarence  —  an  act  for  which  a  brother  could  not  be  par- 
doned had  he  been  guiltj,  and  which  deepens  the  shadow  of 
a  tyrannical  age,  if,  as  it  seems,  his  offence  toward  Edwimi 
was  but  levity  and  rashness. 

But  whatever  acts  of  injustice  we  may  attribute,  from  au- 
thority or  conjecture,  to  Edward's  government,  it  was  very  far 
from  being  unpopular.  His  love  of  pleasure,  his  afikbilitj, 
his  courage  and  beauty,  gave  him  a  credit  with  his  subjects 
which  he  had  no  real  virtue  to  challenge.  This  restored  him 
to  the  throne,  even  against  the  prodigious  influence  of  War- 
wick, and  compelled  Henry  VII.  to  treat  his  memory  with 
respect,  and  acknowledge  him  as  a  lawfrd  king.'    The  latter 


t  Bee  In  Oro.  Car.  120,  the  indictment  trUn.  And  Henir  VI.  pusee  ftxr  havii^ 
•giinBt  Burdett  for  eompMsing  the  Uns^s  been  king  during  his  short  restonitlon  in 
death,  and  for  that  purpose  ooniipiring    1470,  when  Bdimrd  had  been  nine 


with  Stacle  and  Blake  to  calculate  his  upon  the  throne.    For  theearlof  OzJbrd 

natlTlty  and   his   son's,    ad   sciendum  Is  said  to  have  been  attainted  **  for  tibe 

4uando  iidem  rex  et  Edwudus  i^us  lill-  true  all^ianoe  and  serriee  he  owed  and 

us  morientur :    Abo  for  the  same  end  did  to  Henxy  VI.  at  Bamet  field  nad 


dispersing  dirers  rhymes  and  ballads  de  otherwise."  (p.  281.)    Tills  might  be 

murmurationibus.  sediHonibus  et  pro-  sonableenonigh  on  the  true  principle  tbac 

ditoriis  excltationibus,  footas  et&brica-  allegiance  is  due  to  a  Uog  dt  facto:  If 

tas  apud  Holboum,  to  the  intent  that  indeed  we  could  determine  who 


the  people  might  withdraw  their   loTe    Ung  de  foeto  on  the  morning  of  the  bsi- 
Arom  the  king  and  desert  him,  aoergaip-    tie  of  Bamet.     But  tliis  principle 


sum  regem  insurgerent,  et  guerram  erga    not  fSadrly  zeeognissd.    Blehard  IH.  is 
ipeum  regem  leyarent,  ad  finalem  S^    alwsyr  odledy  **  in  deed  and  not  in  right 


structionem  ipsorum   regis   ao   dominl  kingof  Bn^ard.**    Mor  was  this  merely 

principls,  &o.  founded  on  his  usurpation  as  against  fala 

*  Rot.  Pari.  Tol.  t1.  p.  198.  nephew.    FOr  that  unfortunate  boy  is 

*  The  rolls  of  Henry  VII.'s  flnt  parOa-  little  better  treated,  and  in  the  act  of  iw- 
ment  are  full  of  an  absurd  oonftision  in  sumption,  1  H.  VII..  while  Bdwaid  IV. 
thought  and  language,  which  is  render*  is  styled  "  late  king.'^  appears  only  witik 
ed  odious  by  the  purposes  to  which  it  is  the  denomination  cS  **  Bdward  hb  son, 
applied.  Both  Henry  VI.  and  Bdward  late  called  Bdward  V.**  (p.  896.)  Who 
I V .  are  considered  as  lawful  kings  ;  ex-  then  was  king  after  the  death  of  Xdwaxd 
oept  in  one  instance,  where  AUu  Cotter-  IV.  ?  And  was  Ills  son  really  ill«^tl- 
ell,  petitioning  for  the  rerersal  of  his  mate,  as  an  nsurplng  nnete  pretended  ? 
attainder,  upeaks  of  Edward,  "  late  called  Or  did  the  crime  of  BSehaid,  thoogfa  p«a> 
Bdward  IV."  (Tol.ir.  p.  290.)  But  this  ished  in  him,  enure  to  the  beuefit  el 
Is  ouly  the  language  of  a  private  Lancas-  Henry?    Tliese  were  points  which,  Uka 
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jears  of  his  reign  were  passed  in  repose  at  home  after  scenes 
of  unparalleled  convulsions,  and  in  peace  abroad  aAer  more 
than  a  century  of  expensive  warfare.  His  demands  of  sub- 
sidj  were  therefore  moderate,  and  easily  defrayed  by  a  nation 
which  was  making  rapid  advances  towards  opulence.  Accord- 
ing to  Sir  John  Fortescue,  nearly  one-fiflh  of  the  whole  king- 
dom had  come  to  the  king's  hand  by  forfeiture  at  some  time 
or  other  since  the  commencement  of  his  reign.^  Many  in- 
deed of  these  lands  had  been  restored,  and  others  lavished 
away  in  grants,  but  the  surplus  revenue  must  still  have  been 
considerable. 

Edward  IV.  was  the  first  who  practised  a  new  method  of 
taking  his  subjects'  money  without  consent  of  parliament,  un- 
der the  plausible  ndme  of  benevolences.  These  came  in 
place  of  the  still  more  plausible  loans  of  former  monarchs, 
and  were  principally  levied  on  the  wealthy  traders.  Though 
no  complaint  appears  in  the  parliamentary  records  of  his 
reign,  which,  as  has  been  observed,  complain  of  nothing,  the 
iU^ality  was  undoubtedly  felt  and  resented.  In  the  remark- 
able address  to  Richard  by  that  tumultuary  meeting  which 
invited  him  to  assume  the  crown,  we  find,  among  general  as- 
sertions of  the  state's  decay  through  misgovemment,  \he  fol- 
lowing strong  passage :  —  "  For  certainly  we  be  determined 
rather  to  aventure  and  committe  us  to  the  perill  of  owre  lyfs 
and  jopardie  of  deth,  than  to  lyve  in  such  thraldome  and  bond- 
age as  we  have  lyved  long  lyme  heretofore,  oppressed  and  in- 
iiired  by  extortions  and  newe  impositions  ayenst  the  lawes  of 
Grod  and  man,  and  the  libertie,  old  policie,  and  lawes  of  this 
realme,  whereyn  every  Englishman  is  inherited."  ^  According- 
ly, in  Richard  UI.'s  only  parliament  an  act  was  passed  which 
after  reciting  in  the  strongest  terms  the  grievances  lately 
endured,  abrogates  and  annuls  forever   all  exactions  under 


tiM  ftto  of  the  yonng  prlnecs  in  Um 
To«rer,bo  chose  to  wrap  in  discreet  rI- 
leooe.  Bat  the  flnt  qnentlon  he  ieems 
to  haTO  aoewered  in  his  own  firror.  For 
Richard  himMlf,  Howard  duke  of  Nor- 
follL,  Iiord  LoveU  and  some  others,  ars 
Attainted  (p.  276)  tar  ''■  traiterously  in- 
tending, eompawlng,  and  imagining'* 
the  death  of  Henrj ;  of  course  before  or 
at  the  battle  of  Boswortb ;  and  while  his 
right,  ansnpported  by  posseMlon,  eould 
have  rested  onlj  on  an  hereditary  title 
which  it  was  an  insult  to  the  nation  to 
prdCer.  These  monstrous  proceedings 
•ifteiD  the  aeesMity  of  that  oonssrr*- 


Mto  statute  to  which  I  haTO  ali^ady  al- 
luded, which  paesed  in  the  elerenth  year 
of  his  reign,  and  afforded  as  much  secur- 
ity for  men  following  the  plain  lineo< 
rallying  round  the  standard  of  their 
country  as  mere  law  can  offer.  There  is 
some  extraordinary  reasoning  upon  this 
act  in  Carte's  History  (toI.  ii.  p.  844),  for 
the  purpose  of  proTlng  that  the  adherents 
of  Oeorgo  II.  would  not  be  protected  by 
it  on  the  restoration  of  the  true  blood. 

1  Difference  of  Absolute  and  Lfanltod 
MonarohjT,  p.  88. 

■  Hot.  Pwk  ToL  Tl.  p.  241. 
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the  name  of  benevolence.'  The  libertleB  of  this  country  were 
at  least  not  directly  impcured  by  the  usurpation  of  Richard* 
But  from  an  act  so  deeply  tainted  with  moral  guilt,  as  well  aa 
so  violent  in  all  its  circumstanoes,  no  substantial  benefit  was 
likely  to  spring.  Whatever  difficulty  there  may  be  in  decid- 
ing upon  the  fate  of  Richard's  nephews  after  they  were  im« 
mured  in  the  Tower,  the  more  public  parts  of  the  transac- 
tion bear  unequivocal  testimony  to  his  ambitious  usurpation.* 
It  would  tlierefore  be  foreign  to  the  purpose  of  this  chapter 
to  dwell  upon  his  assumption  of  the  regency,  or  upon  the  sort 
of  election,  however  curious  and  remarkable,  which  gave  a 
pretended  authority  to  his  usurpation  of  the  throne.  Nei- 
ther of  these  has  ever  been  alleged  by  any  par^  in  the  way  of 
constitutional  precedent 

At  this  epoch  I  terminate  these  inquiries  into  the  EngUsh. 
constitution  ;  a  sketch  very  imperfect,  I  fear,  and  unsatisfac- 
tory, but  which  may  at  least  answer  the  purpose  of  fixing  the 
Ooodoiion  reader's  attention  on  the  principal  objects,  and  of 
guiding  him  to  the  purest  fountains  of  constitution- 
al knowledge.  From  the  accession  of  the  house  of  Tudor  a 
new  period  is  to  be  dated  in  our  history,  far  more  prospexoaa 
in  the  Mifiusion  of  opulence  and  the  preservatfon  of  general 
order  than  the  preceeding,  but  less  distinguished  by  the  spirii 
of  freedom  and  jealousy  of  tyrannical  power.  We  have  seen, 
through  the  twilight  of  our  Anglo-Saxon  records,  a  form  of 
civil  policy  established  by  our  ancestors,  marked,  like  the  kin- 
dred governments  of  the  continent,  with  aboriginal  Teutonic 
features ;  barbarous  indeed,  and  insufficient  for  the  great  enda 
of  society,  but  capable  and  worthy  of  the  improvement  it  has 
received,  because  actuated  by  ft  sound  and  vital  spirit,  the 
love  of  freedom  and  of  justice.  From  these  principles  arose 
that  venerable  institution,  which  none  but  a  free  and  simple 
people  could  have  conceived,  trial  by  peers — an  institution 
common  in  some  degree  to  other  nations,  but  which,  more 
widely  extended,  more  strictly  retained,  and  better  modified 
among  ourselves,  has  become  perhaps  the  first,  certainly 
among  the  first,  of  our  securities  against  arbitrary  govem- 

1  1 R.  m.  e.  2.  Laing,  who  maintain  that  the  dnk»  o* 

i  The  loDg-debated  qneBtfon  u  to  the  York,  at  least,  was  In  acmie  mj  nieaaed 

mnrderof  Edward  and  bill  brother  feemi  from    the    Tfrirer,   and   reappeared   as 

to  me  more  probably  solred  on  the  com-  Parkin  Warbeek.     Bnt  a  rvrj  atronf 

mon  Bopporition  that  it  was  really  per-  oonriGtion  dther  iraj  is  not  readQj  si 

petrkted  by  the  ordem  of  RJohard,  than  tainable. 
OQ  that  of  Walpole,  Carle,  Henry,  and 


r 


F^T 
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ment.  We  have  seen  a  foreign  conqueror  and  his  descend- 
ants trample  almost  alike  upon  the  prostrate  nation  and  upon 
those  who  had  been  companions  of  their  victory,  introduce  the 
servitudes  of  feudal  law'  with  more  than  their  usual  rigor, 
and  establish  a  lai^e  revenue  bj  continual  precedents  upon  a 
system  of  universal  and  prescriptive  extortion.  But  the 
Norman  and  English  races,  each  unfit  to  endure  oppression, 
forgetting  their  animosities  in  a  common  interest,  enforce  by 
arms  the  concession  of  a  great  charter  of  liberties.  Privi- 
leges wrested  from  one  faithless  monarch  are  preserved  with 
continual  vigilance  against  the  machinations  of  another ;  the 
rights  of  the  people  become  more  precise,  and  their  spirit 
more  magnanimous,  during  the  long  reign  of  Henry  HE. 
With  greater  ambition  and  greater  abilities  than  his  father, 
Edward  I.  attempts  in  vain  to  govern  in  an  arbitrary  man- 
ner, and  has  the  mortification  of  seeing  his  prerogative  fettered 
by  still  more  important  limitations.  The  great  council  of  the 
nation  is  opened  to  the  representatives  of  the  commons. 
They  proceed  by  slow  and  cautious  steps  to  remonstrate 
against  public  grievances,  to  check  the  abuses  of  administra- 
tion,  and  sometimes  to  chastise  public  delinquency  in  the  of- 
ficers of  the  (ut>wn.  A  number  of  remedial  provisions  are 
added  to  the  statutes ;  every  Englishman  learns  to  remember 
that  he  is  the  citizen  of  a  free  state,  and  to  claim  the  common 
law ,  as  his  birthright,  even  though  the  violence  of  power 
ahould  interrupt  its  enjoyment  It  were  a  strange  misrepre- 
sentation  of  history  to  assert  that  the  constitution  had  attained 
anything  like  a  perfect  state  in  the  fifteenth  century ;  but  I 
luH>w  not  whether  there  are  any  essential  privOeges  of  our 
countrymen,  any  fundamental  securities  against  arbitrary 
power,  so  far  as  they  depend  upon  positive  institution,  which 
may  not  be  traced  to  the  time  when  the  house  of  Plantagen»t 
filled  the  English  throne. 
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NOTES  TO  CHAPTER  VIIL 
(Pabt  in.) 


NoTS  L    Page  217. 

It  is  rathei  a  carious  speculatiye  question,  and  such  onljt 
we  may  presame,  it  will  long  continue,  whether  bishops  are 
entitled,  on  charges  of  treason  or  felony,  to  a  trial  bj  the 
peers.     If  this  question  be  considered  either  theoretically  or 
according  to  ancient  authority,  I  think  the  affirmative  propo- 
sition is  beyond  dispute.     Bishops* were  at  all  times  mem- 
bers of  the  great  national  council,  and  fully  equal  to  lay 
lords  in  temporal  power  as  well  as  dignity.     Since  the  Con 
quest  they  have  held  their  temporalities  of  the  crown  by  a 
baronial  tenure,  which,  if  there  be  any  consistency  in  lair, 
must   unequivocally    distinguish    them  firom  commoners^ 
since  any  one  holding  by  barony  might  be  challenged  ,Qn  a 
jury,  as  not  being  the  peer  of  the  party  whom  he  was  to  try. 
It  is  true  that  they  take  no  share  in  the  judicial  power  of  the 
house  of  lords  in  cases  of  treason  or  felony ;  but  this  is  mere- 
ly in  conformity  to  those  ecclesiastical  canons  which  prohib- 
ited the  clergy  from  partaking  in  capital  judgment,  and  thej 
have  always  withdrawn  from  the  house  on  such  occasions 
under  a  protestation  of  their  right  to  remain.     Had  it  not 
been  for  this  particularity,  arising  wholly  out  of  their  own 
discipline,  the  question  of  their  peerage  could  never  have 
come  into  dispute.     As  for  the  common  argument  that  thej 
are  not  tried  as  peers  because  they  have  no  inheritable  no- 
bility, I  consider  it  as  vei>y  frivolous,  since  it  ti^es  for  granted 
the  precise  matter  in  controversy,  that  an  inheritable  nobOity 
is  necessary  to  the  definition  of  peerage,  or  to  its  incidental 
privileges. 

If  we  ^me  to  constitutional  precedents,  by  which,  when 
sufficiently  numerous  and  unexceptionable,  all  questions  of 
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tbis  kind  are  ultimatelj  to  be  determiaed,  the  weight  of  an* 
ci^t  aothoritj  seems  to  be  in  favor  of  the  prelates.  In  the 
fifteenth  year  of  Edward  IIL  (1340),  the  king  brought  sev- 
eral charges  against  archbishop  Stratford.  He  came  to  par- 
liament  with  a  declared  intention  of  defending  himself  before 
his  peers.  The  king  innsted  upon  his  answering,  in  the  court 
of  exchequer.  Stratford  however  persevered,  and  the  house 
of  k^rds,  by  the  king's  consent,  appointed  twelve  of  their 
number^  bishops,  earls,  and  barons,  to  report  whether  peers 
ought  to  answer  criminal  charges  in  parliament,  and  not  else- 
where.  This  committee  reported  to  the  king  in  full  parlia 
ment  that  the  peers  of  the  land  ought  not  to  be  arraigned, 
nor  put  on  trial,  except  in  parliament  and  by  their  peers. 
The  archbishop  upcm  this  prayed  the  king,  that,  inasmuch  as 
he  had  been  notoriously  defamed,  he  might  be  arraigned  in 
full  parliament  before  the  peers,  and  there  make  answer ; 
which  request  the  king  granted.  (Rot.  ParL  vol.  ii.  p.  127. 
CoUiei^s  Eccles.  Hist  voL  i.  p.  543.)  The  proceedings  against 
Stratford  went  no  further ;  but  I  think  it  impossible  not  to 
admit  that  his  right  to  trial  as  a  peer  was  fully  recognized 
both  by  the  king  and  lords. 

This  is,  however,  the  latest,  and  perhaps  the  only  instance 
of  a  prelaw's  obtaining  so  high  a  privilege.  In  the  preceding 
reign  of  Edward  IL,  if  we  can  rely  on  the  account  of  Wal- 
singham  (p.  US),  Adam  Orleton,  the  factious  bishop  of 
Hereford,  had  first- been  arraigned  before  the  house  of  lords, 
and  subsequently  convicted  by  a  common  jury ;  but  the  trana- 
acdon  was  of  a  singular  nature,  and  the  king  might  probably 
be  influenced  by  the  dif&culty  of  obtaining  a  conviction  firom 
the  temporal  peers,  of  whom  many  were  disaffected  to  him, 
in  a  case  where  privilege  of  clergy  was  vehemently  claimed. 
But  about  1357  a  bishop  of  Ely,  being  accused  of  harboring 
one  guilty  of  murder,  though  he  demanded  a  trial  by  the 
peers,  was  compelled  to  abide  the  verdict  of  a  jury.  (Col- 
tier,  p.  557.)  In  the  31  st  of  Edw.  UL  (1358)  the  abbot  of 
Misaenden  was  hanged  for  coining.  (2  Inst  p.  635.)  The 
abbot  of  this  monastery  appears  from  I>ugdale  to  have  been 
summoned  by  writ  in  Uie  49th  of  Henry  HI.  If  he  actually 
held  by  barony,  I  do  not  perceive  any  strong  distinction  be- 
tween his  case  and  that  of  a  bishop^  The  leading  precedent, 
however,  and  that  upon  which  lawyers  principally  found  their 
denial  of  this  privilege  to  the  bi^ops,  is  the  case  of  Fisher 
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who  was  certainlj  tried  before  an  ordinary  joiy ;  nor  am  I 
aware  that  any  remonstrance  was  made  by  himself^  or  com- 
plaint by  his  friends,  upon  this  ground.  Cranmer  was  treated 
in  the  same  manner ;  and  from  these  two,  being  the  most  re- 
cent precedents,  though  neither  of  them  in  the  best  of  times^ 
the  great  plurality  of  law-books  have  drawn  a  conclusion 
that  bishops  are  not  entitled  to  trial  by  the  temporal  peersw 
Nor  can  Uiere  be  much  doubt  that,  whenever  the  occasloa 
shall  occur,  this  will  be  the  decision  of  the  house  of  lords. 

There  are  two  peculiarities,  as  it  may  naturally  appear,  in 
the  above-mentioned  resolution  of  the  brds  in  Stratford's 
case.  The  first  is,  that  they  claim  to  be  tried,  not  only  be- 
fore their  peers,  but  in  parliament  And  in  the  case  of  the 
bishop  of  Ely  it  is  said  to  have  been  objected  to  his  claim  of 
trial  by  his  peers,  that  parliament  was  not  then  sitting. 
(Collier,  ubi  sup.)  It  is  most  probable,  therefore,  that  the 
court  of  the  lord  high  steward,  for  the  special  purpose  of  try- 
ing a  peer,  was  of  more  recent  institution  —  as  appears  also 
from  Sir  E.  Coke's  expressions.  (4  Inst  p.  58.)  The 
second  circumstance  that  may  strike  a  reader  is,  that  the 
lords  assert  their  privilege  in  all  criminal  cases,  not  disdn- 
guishing  misdemeanors  from  treasons  and  felonies.  Bat  in 
this  they  were  undoubtedly  warranted  by  the  clear  language 
of  Magna  Charta,  which  makes  no  distinction  of  the  kind. 
The  practice  of  trying  a  peer  for  misdemeanors  by  a  jury  of 
commoners,  concerning  the  origin  of  whioh  I  can  say  noth- 
ing, is  one  of  those  anomalies  which  too  often  render  our 
laws  capricious  and  unreasonable  in  the  eyes  of  impartial 
men. 

Since  writing  the  above  note  I  have  read  Stillingfleetfs 
treatise  on  the  judicial  power  of  the  bishops  in  capital  cases — 
a  right  which,  though  now,  I  think,  abrogated  by  non-claim 
and  a  course  of  contrary  precedents,  he  proves  beyond  dis- 
pute to  have  existed  by  the  common  law  and  constitutions  of 
Clarendon,  to  have  been  occasionally  exercised,  and  to  have 
been  only  suspended  by  their  voluntary  act  In  the  course 
of  this  argument  he  treats  of  the  peerage  of  the  bishops,  and 
produces  abundant  evidence  £rom  the  records  of  parliament 
that  they  were  styled  peers,  for  which,  though  convinced  fnmi 
general  recollection,  I  had  not  leisure  or  disposition  to  search. 
But  if  any  doubt  should  remain,  the  statute  25  E.  IIL  c  6,  con- 
tains a  legislative  declaration  of  the  peerage  of  bishops.   The 
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whole  subject  is  discussed  with  much  perspicuity  and  force  by 
Stillingfleet,  who  seems  however  not  to  press  very  greatly 
the  right  of  trial  by  peers,  aware  no  doubt  of  the  weight  of 
opposite  precedents.  (Stillingfleet's  Works,  vol.  iii.  p.  820.) 
In  one  distinction,  that  the  bishops  vote  in  their  judicial  func^ 
tions  as  barons,  but  in  legislaUon  as  magnates,  which  War- 
burton  has  brought  forward  as  his  own  in  the  Alliance  of 
Church  and  State,  Stillingfleet  has  perhaps  not  taken  the 
strongest  ground,  nor  sufficiently  accounted  for  their  right  of 
sitting  in  judgment  on  the  impeachment  of  a  commoner.  Par- 
liamentary impeachment,  upon  charges  of  high  public  crimes, 
seems  to  be  the  exercise  of  a  right  inherent  in  the  great  council 
of  the  nation,  some  traces  of  which  appear  even  before  the 
Conquest  (Chron.  Sax.  p.  164,  169),  independent  of  and  su- 
perseding that  of  trial  by  peers,  which,  if  the  29th  section 
of  Magna  Charta  b^  strictly  construed,  is  only  required  upon 
indictments  at  the  king's  suit  And  this  consideration  is  of 
great  weight  in  the  question,  still  unsettled,  whether  a  com- 
moner can  be  tried  by  the  lords  upon  an  impeachment  for 
treason. 

The  treatise  of  Stillingfleet  was  written  on  occasion  of  the 
objection  raised  by  the  commons  to  the  bishops  voting  on  the 
question  of  Lord  Danby's  pardon,  which  he  pleaded  in  bar  of 
his  impeachment  Burnet  seems  to  suppose  that  their  right 
to  final  judgment  had  never  been  defended^  and  confounds 
judgment  with  sentence.  Mr.  Hargrave,  strange  to  say,  has 
made  a  much  greater  blunder,  and  imagined  that  the  ques- 
tion related  to  their  right  of  voting  on  a  bill  of  attainder, 
which  no  one,  I  believe,  ever  disputed.  (Notes  on  Co.  litt 
184  b.) 

Note  IL    Page  220. 

The  constitution  of  parliament  in  this  period,  antecedent  to 
the  Great  Charter,  has  been  minutely  and  scrupulously 
investigated  by  the  Lords'  Committee  on  the  Dignity  of  a 
Peer  in  1819.  Two  questions  maybe  raised  as  to  the  lay 
portion  of  the  great  council  of  the  nation  from  the  Conquest 
to  the  reign  of  John : — first.  Did  it  comprise  any  members, 
whether  from  the  counties  or  boroughs,  not  holding  them- 
selves, nor  deputed  by  others  holding  in  chief  of  the  crown 
by  knight-service  or  grand  seijeanty  ?  secondly,  Were  all 
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Bttch  tenants  »fi   eopke  penonaQj,  or  in  oontempladon  of  • 
law,  assisting,  hj  advice  and  sufirage,  in  councils  held  for  ihf. 
purpose  of  lajing  on  burdens,  or  for  pennanent  and  kapo^ 
tant  legislation  ? 

The  £>rmer  of  these  questions  thej  readily  determine. 
The  committee  have  dxscoyered  no  proof^  nor  anj  likelihood 
from  analogy,  that  the  great  coundl,  in  these  Norman  reigns^ 
was  composed  of  any  who  did  not  hold  in  chief  of  the  crown 
by  a  military  tenure,  or  one  in  grand  serjeantj ;  and  the; 
exclude,  not  only  tenants  in  petty  serjeanty  and  socage,  hot 
Buch  as  held  of  an  escheated  barony,  or,  as  it  was  called^  de 
honore. 

They  found  more  difficulty  in  the  second  question.  It 
has  generally  been  concluded,  and  I  may  have  taken  it  hr 
granted  in  my  text,  that  all  military  tenants  in  capiU  were 
Bununoned,  or  ought  to  have  been  sumiponed,  to  any  great 
council  of  the  reaim,  whether  for  the  purpose  of  levying  i 
new  tax,  or  any  other  affecting  the  public  weaL  The  com* 
mittee,  however,  laudably  cautious  in  drawing  any  posidTe 
inference,  have  moved  step  by  step  through  this  obscure 
path  with  a  circumspection  as  honorable  to  themselves  as  it 
renders  their  ultimate  judgment  worthy  of  respect 

'^The  council  of  the  kingdom,  however  composed  (they 
are  adverting  to  the  reign  of  Henry  L),  must  have  been 
assembled  by  the  king's  command ;  and  the  king,  therefore^ 
may  have  assumed  the  power  of  selecting  the  persons  to 
whom  he  addressed  the  command,  especially  if  the  object  of 
assembling  such  a  council  was  not  to  impose  any  buiden  oo 
any  of  the  subjects  of  the  realm  exempted  from  such  biuv 
dens  except  by  their  own  free  grants.  Whether  the  king 
was  at  this  time  considered  as  bound  by  any  constitutional 
law  to  address  such  command  to  any  particular  persons, 
designated  by  law  as  essential  parts  of  such  an  assembly  for 
all  purposes,  the  committee  have  been  unable  to  ascertain. 
It  has  generally  been  considered  as  the  law  of  the  land  thai 
the  king  had  a  right  to  require  the  advice  of  any  of  his 
subjects,  and  their  personal  services,  for  the  general  benefit 
of  the  kingdom ;  but  as,  by  the  terms  of  the  charters  of 
Henry  and  of  his  father,  no  aid  could  be  required  of  the 
immediate  tenants  of  the  crown  by  military  service,  beyond 
the  obligation  of  their  respective  tenures,  if  the  crown  had 
occasion  for  any  extraordinary  aid  from  those  teDSots,  it 
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niiisfe  have  been  necessary,  according  to  law,  to  assemble  aU 
persons  so  holding,  to  give  their  consent  to  the  imposition* 
Though  the  numbers  of  such  tenants  of  the  crown  were  not 
originally  very  great,  as  far  as  appears  from  Domesday,  yet,  if 
it  was  necessary  to  convene  all  to  form  a  constitutional  legisla- 
tive assembly,  the  distances  of  their  respective  residences,  and 
the  inconvenience  of  assembling  at  one  time,  in  one  spot,  all 
those  who  thus  held  of  the  crown,  and  upon  whom  the 
maintenance  of  the  Conquest  itself  must  for  a  considerable 
time  have  importantly  depended,  must  have  produced  diffi- 
culties, even  in  the  reign  of  the  Conqueror ;  and  the  increase 
of  their  numbers  by  subdivision  of  tenures  must  have  greatly 
increased  the  difficulty  in  the  reign  of  his  son  Henry :  and 
at  length,  in  the  reigns  of  his  successors,  it  must  have  been 
almost  impossible  to  have  convened  such  an  assembly,  exoep'- 
by  general  summons  of  the  greater  part  of  the  persons  who 
were  to  form  it ;  and  unless  those  who  obeyed  the  summons 
could  bind  those  who  did  not,  the  powers  of  the  assembly 
when  convened  must  have  been  very  defective."  (p.  40.) 

Though  I  do  not  perceive  why  we  should  assume  any 
great  subdivision  of  tenures  before  the  statute  of  Quia  Emp- 
iore$y  in  18  £dw.  I.,  which  prohibited  subinfeudation,  it  is  ob- 
vious that  the  committee  have  pointed  out  the  inconvenience 
of  a  scheme  which  gave  all  tenants  in  capite  (more  numerous 
in  Domesday  than  they  perhaps  were  aware)  a  right  to 
assist  at  great  councils.  Still,  as  it  is  manifest  from  the  early 
charters,  and  explicitly  admitted  by  the  committee,  that  the 
king  could  raise  no  extraordinary  contribution  from  his  imme- 
diate vassals  by  his  own  authority,  and  as  there  was  no  feudal 
subordination  between  one  of  these  and  another,  however 
differing  in  wealth,  it  is  clear  that  they  were  legally  entitled 
to  a  voice,  be  it  througjb  general  or  special  summons,  in  the 
imposition  of  taxes  which  they  were  to  pay.  It  will  not 
follow  that  they  were  summoned,  or  had  an  acknowledged 
right  to  be  summoned,  on  the  few  other  occasions  when, 
legislative  measures  were  in  contemplation,  or  in  the  deter- 
minations taken  by  the  king's  great  council.  This  can  only 
be  inferred  by  presumptive  proof  or  constitutional  analogy. 

The  eleventh  article  of  the  Constitutions  of  Clarendon  in 
1164  declares  that  archbishops,  bishops,  and  all  persons  of 
the  realm  who  hold  of  the  king  in  capite,  possess  their  lands 
as  a  barony,  and  are  bound  to  attend  In  the  judgment^*  of  the 
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king's  court  like  other  barons.  It  is  plain,  from  the  general 
tenor  of  these  constitutions,  that  *' oniverssB  personse  regnil 
must  be  restrained  to  ecclesiastics ;  and  the  only  words  which 
can  be  important  in  the  present  discussion  are  ^'  sicut  barones 
casteri."  ^  It  seems,"  says  the  committee,  ^  to  follow  that  all 
those  termed  the  king's  barons  were  tenants  in  chief  of  the 
king ;  but  it  does  not  follow  that  all  tenants  in  chief  of  the 
king  were  the  king's  barons,  and  as  such  bound  to  attend  hia 
court.  They  might  not  be  bound  to  attend  unless  they  held 
their  lands  of  the  king  in  chief  '  sicut  baroniam/  as  expressed 
in  this  article  with  respect  to  the  archbishops  and  other  clergy." 
(p.  44.)  They  conclude,  however,  that  ^  upon  the  whole 
the  Constitutions  of  Clarendon,  if  the  existing  copies  be 
correct,  afford  strong  ground  for  presuming  that  owing  suit 
to  the  king's  great  court  rendered  the  tenant  one  of  the  king's 
barons  or  members  of  that  court,  though  probably  in  general 
none  attended  who  were  not  specially  summoned.  It  haa 
been  already  observed  that  this  would  not  include  all  the 
king's  tenants  in  chief,  and  particularly  those  who  did  not  hold 
of  him  as  of  his  crown,  or  even  to  all  who  did  hold  of 
him  as  of  his  crown,  but  not  by  knight-service  or  grand 
serjeanty,  which  were  alone  deemed  military  and  honorable 
tenures;  though,  whether  all  who  held  of  the  king  as  of  his 
crown,  by  knight-service  or  grand  serjeanty,  did  originally 
owe  suit  to  the  king's  court,  or  whether  that  obligation  was 
confined  to  persons  holding  by  a  particular  tenure,  called 
tenure  per  baroniam,  as  has  been  asserted,  the  Constitutions 
of  Clarendon  do  not  assist  to  ascertain."  (p.  45.)  But  this,  as 
they  point  out,  involves  the  question  whether  the  Ouria  Regi^ 
mentioned  in  these  constitutions,  was  not  only  a  judicial 
but  a  legislative  assembly,  or  one  competent  to  lev^a  tax  on 
military  tenants,  since  by  the  terms  of  the  charter  of  Henry 
L,  confirmed  by  that  of  Henry  n.,all  such  tenants  were 
clearly  exempted  from  taxation,  except  by  their  own  consents* 
They  touch  slightly  on  the  reign  of  Richard  L  with  the 
remark  that  "'  the  result  of  all  which  they  have  found  with 
respect  to  the  constitution  of  the  legislative  assemblies  of  the 
realm  still  leaves  the  subject  in  great  obscurity."  (p.  49.) 
But  it  is  remarkable  that  they  have  never  alluded  to  the 
presence  of  tenants  in  chief,  knights  as  well  as  barons,  at  the 
parliament  of  Northampton  under  Henry  IL  They  oome, 
however,  rather  suddenly  to  the  conclusion  that  ^  the  reooids 
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of  the  reign  of  John  seem  to  give  strong  ground  for  suppos- 
ing that  all  the  king's  tenants  in  chief  hj  military  tenure,  if 
not  all  the  tenants  in  chief,  ^  were  at  one  time  detmed  neces- 
sarj  members  of  the  common  councils  of  the  realm,  when 
rammoned  for  extraordinary  purposes,  and  especially  for  the 
purpose  of  obtaining  a  grant  of  any  extraordinary  aid  to  the 
king ;  and  this  opinion  accords  with  what  has  generally  been 
deemed  originally  the  law  in  France,  or  other  countries 
where  what  is  called  the  feudal  system  of  tenures  has  been 
established."  (p.  54.)  It  cannot  surely  admit  of  a  doub^ 
and  has  been  already  affirmed  more  than  once  by  the  com- 
mittee, that  for  an  extraordinary  grant  of  money  the  consent 
of  military  tenants  in  chief  was  required  long  before  the 
reign  of  John.  Nor  was  that  a  reign,  till  the  enactment  of 
the  Great  Charter,  when  any  fresh  extension  of  poliUcal 
liberty  was  likely  to  have  become  established.  But  the 
difficulty  may  still  remain  with  respect  to  ^  extraordinary 
purposes ''  of  another  description. 

They  observe  afterwards  that  "they  have  found  no  docu- 
ment before  the  Great  Charter  of  John  in  which  the  term 
*  majores  barones '  has  been  used,  though  in  some  subsequent 
documents  words  of  apparently  similar  import  have  been 
used.  From  the  instrument  itself  it  might  be  presumed  that 
the  term  < majores  barones'  was  then  a  term  in  some  de- 
gree understood ;  and  that  the  distinction  had,  therefore,  an 
earlier  origin,  though  the  committee  have  not  found  the  term 
in  any  earlier  instrument."  (p.  67.)  But  though  the  Dia- 
logue on  the  Exchequer,  generally  referred  to  the  reign  of 
llenry  11.,  is  not  an  instrument,  it  is  a  law-book  of  sufficient 
reputation,  and  in  this  we  read  — "  Quidam  de  rege  tenent 
in  capite  quss  ad  coronam  pertinent ;  baronias  scilicet  majores 
sen  minores."  (Lib.  ii.  cap.  10.)  It  would  be  trifling  to 
dispute  that  the  tenant  of  a  baronia  major  might  be  called  a 
haro  major.  And  what  could  the  secuncUe  dignitoHs  barones 
at  Northampton  have  been  but  tenants  in  capite  holding  fiefs 
by  some  line  or  other  distinguishable  from  a  superior  class?* 

1  This  hypothatieal  elaxue  la  aomeirhat  fehe  great  ooioinollf  of  the  Oonqneror  and 

Nmarkable-    Onmd  aei^Jeanty  is  of  course  hki  uumediate  deaoendants. 

Ineluded  by  parity  under  military  service.  *  Mr.  Spenoe  hae  ingenioaaly  ooi^- 

Bat  did  any  hold  of  the  king  In  aoeage,  tnred,  obeerving  that  in  aome  iiaaaagea  of 

except  on  hia  demeane   landa?     There  ])omeMlay(heqnote8two,  but  I  only  And 

might  be  some  by  petty  aeijeanty.    Yet  one)  the  barooa  who  held  more  than  six 

the  committee,  aa  we  h^a  Juat  seen,  ab-  manors  paid  their  relief  directly  to  the 

■olately  exclude  these  from  any  ahare  in  king,  whUe  thoae  who  had  alz  or  leaa  paid 
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It  appv'^an,  therefore,  on  the  whole,  that  in  the  judgment 
of  the  cominiUee,  by  no  means  imJulgeat  in  their  requisition  - 
of  evidence)  or  disposed  to  take  the  more  popular  side,  bD 
the  military  teoanu  in  eapiu  were  constitutionally  moubeis 
of  the  eomnuaxM  cmtciUuM  of  the  reahn  during  the  Norman 
oiMutitiition.  This  commune  concilium  the  committee  distin- 
guish from  a  maffnttm  concilium,  though  it  seems  doubtful 
whether  there  were  any  very  definite  line  between  the  two. 
But  that  the  consent  of  these  tenants  was  required  for  taxa- 
tion they  repeatedly  acknowledge.  And  there  appears  suffi- 
cient evidence  that  they  were  occasionally  present  for  other 
important  purpoaea.  It  is,  however,  very  probable  that 
writs  of  summons  were  actually  addressed  only  to  those  of 
distinguished  name,  to  those  resident  near  the  place  of  meet- 
ing, or  to  the  servants  and  favorites  of  the  crown.  Hut 
aeems  to  be  deducible  fi?om  the  words  in  the  Great  Charter, 
which  limit  the  king's  eogagemeot  to  summon  all  teoaals  in 
chief,  through  the  sheriff,  to  the  case  of  his  requiring  an  aid 
or  scutage,  and  still  more  fnun  the  withdrawing  of  this 
promise  in  the  first  year  of  Henry  IIL  The  privilege  of 
attending  on  such  occasions,  though  legally  general,  may 
never  have  been  generally  exercised. 

The  oommittee  seem  to  have  been  perplexed  about  tba 
word  magnatei  employed  in  several  recoida  to  express  port 
of  those  present  in  great  councils.  In  general  they  interpret 
it,  as  well  as  the  word  procere$,  to  include  persona  not  disttn- 
guished  by  the  name  "  baronet ;  "  a  word  which  in  the  reign 
o(  Henry  IIL'  aeems  to  have  been  chiefiy  used  in  the  t»- 
Btricted  sense  it  has  latterly  acquired.  Yet  in  one  instance, 
a  letter  addressed  to  the  justiciar  of  Ireland,  1  Hen.  IH, 
they  suppose  the  word  mo^notej  to  "  exclude  those  termed 
therein  'alii  quamplurimi ; '  and  consequently  to  be  confined 
to  prelates,  earls,  and  barons.  This  may  be  deemed  impof 
tant  in  the  consideration  of  many  other  instruments  in  which 
the  word  mt^TuUe*  has  been  used  to  express  persons  coustt* 
tutiog  the  '  commune  coacilium  regnL' "  But  this  strikes  me 
OS  an  erroneous  construction  of  the  letter.    The  words  are 


■a  oiie«    Kcuur  wn»,  mo  T««t  bj  oda  nMnl 
ithaMu.    lumniaTiBthniacb  ttieitaaria."    BMc^ 
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as  follows:  —  '^ Gonyenerunt  apud'Glocestriam  plures  regni 
nostri  magnates,  eplscopi,  abbates,  comites,  et  barones,  qui 
patri  nostro  viyeati  semper  asdterant  fideliter  et  devot^  et 
aMi  quamplurimi ;  applaudentibus  clero  et  populo,  &c.,  pub- 
liob  fiiimus  in  r^em  Anglise  inuncti  et  coronati."  (p.  77.)  I 
think:  that  magnates  is  a  ooUective  word,  inclading  the  ^  alii 
quamplurimi."  It  appears  to  me  that  magjuUeSj  and  perhaps 
some  other  Latin  words,  correspond  to  the  witan  of  the 
Anglo-Saxons,  expressing  the  legislature  in  general,  under 
which  were  OHnpfised  those  who  held  peculiar  dignities, 
whether  lay  or  spirituaL  And  upon  the  whole  we  may  be 
led  to  believe  that  the  Norman  great  council  was  essentially 
of  the  same  o(»npositi<m  as  the  witenagemot  which  had  pre- 
ceded it ;  the  king's  thanes  being  replaced  by  the  barons  of 
tiie  first  or  second  degree,  who,  whatever  may  have  been  the 
distinction  between  ^em,  shared  one  common  character,  one 
source  of  their  legislative  rights  —  the  derivation  of  their 
lands  as  iomiediate  fie&  from  the  crown. 

The  result  of  the  whole  inquiry  into  ihQ  constitution  of 
parliament  down  to  the  reign  of  John  seems  -to  be  —  1. 
That  the  Norman  kings  explicitly  renounced  all  prerogative 
of  levying  money  on  the  immediate  military  tenants  of  the 
crown,  without  their  consent  given  in  a  great  council  of  the 
realm ;  this  immunity  extending  also  to  their  sub-tenants  and 
dependants.  2.  That  all  these  tenants  in  chief  had  a  consti- 
•  tutioaal  right  to  attend,  and  ought  to  be  summoned;  but 
whether  they  could  attend  without  a  summons  is  not  mani- 
fest 3.  That  the  summons  was  usually  directed  to  the 
higher  barons,*  and  to  such  of  a  second  dass  as  the  king 
pleased,  many  being  omitted  for  different  reasons,  though  all 
had  a  right  to  it.  4.  That  on  occasions  when  money  was 
not  to  be  demanded,  but  alterations  made  in  the  law,  some 
of  these  second  barons,  or  tenants  in  chief,  were  at  least  oo* 
casionally  summoned,  but  whether  by  strict  right  or  usage 
does  not  fully  appear.  ^  5.  That  the  irregularity  of  passing 
many  of  them  over  when  councils  were  held  for  the  purpose 
of  levying  money,  led  to  the  provision  in  the  Great  Charter 
of  John  by  which  the  king  promises  that  «hey  shall  all  be 
summoned  through  the  sheriff  on  such  occasions;  but  the 
promise  does  not  extend  to  any  other  subject  of  parliamen- 
tary deliberation.  6.  That  even  this  concession,  though  but 
the  recognition  of-  a  known  right,  appeared  so  da'igerouA  to 
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Bome  in  the  government  -that  it  was  withdiawn  in  the  first 
charter  of  Henry  UL 

The  charter  of  John,  as  has  just  been  observed,  while  it 
removes  all  doubt,  if  any  could  have  been  entertained,  as  to 
the  right  of  everj  military  tenant  in  capite  to  be  summoned 
thiough  the  sheriff,  when  an  aid  or  scutage  was  to  be  de- 
manded, will  not  of  itself  establish  their  right  of  attending 
parliament  on  other  occasions.  We  cannot  absolutely  aa- 
isume  any  to  have  been,  in  a  general  sense,  members  cdT  the 
legislature  except  the  prelates  and  the  mafares  baranes.  But 
who  were  these,  and  how  distinguished  ?  For  distinguished 
they  must  now  have  become,  and  that  by  no  new  provision, 
since  none  is  made.  The  right  of  personal  summons  did  not 
constitute  them,  for  it  is  on  majores  haraneiy  as  already  a  de- 
terminate rank,  that  the  right  is  conferred.  The  extent  of 
property  afforded  no  definite  criterion;  at  least  some  baro- 
nies, which  appear  to  have  been  of  the  first  dass,  compre- 
hended very  few  knights'  fees ;  yet  it  seems  probable  that 
this  was  the  original  ground  of  distinction.^ 

The  charter,  as  renewed  in  the  first  year  of  Henry  UL, 
does  not  only  omit  the  clause  prohibiting  the  imposition  of 
aids  and  scutages  without  consent,  and  providing  for  the  sum- 
mons of  all  tenants  in  capite  before  either  could  be  levied, 
but  gives  the  following  reason  for  suspending  this  and  other 
articles  of  king  John's  charter :  —  ^  Quia  vero  qusedam  capit- 
ula  in  priori  cartH  continebantur,  qus  gravia  et  dubitabilia 
videbantur,  sictU  de  sctUagiis  et  auxiliis  (usidendi*  ....  pla 
cuit  supra-dictis  praelatis  et  magnatibus  ea  esse  in  resp^^ 
quousque  plenius  consilium  habuerimus,  et  tunc  faciemus  pin- 
rissime,  tam  de  his  quam  de  aliis  quss  oocurrerint  emendan- 
da,  qu89  ad  communem  omnium  utilitatem  pertinuerint,  et 
pacem  et  statum  nostrum  et  regni  nostri."  This  charter  was 
made  but  twenty-four  days  afler  the  death  of  John ;  and  we 
may  agree  with  the  committee  (p.  77)  in  thinking  it  extraor- 
dinary that  these  deviations  from  the  charter  of  Runnyinede, 
in  such  important  particulars,  have  been  so  little  noticed.  It 
is  worthy  of  consideration  in  what  respects  the  provisions  re« 
specting  the  levying  of  money  could  have  appeared  grave  and 
doubtful.    We  cannot  believe  that  the  earl  of  Pembroke,  and 

1  See  qnotadon  from  Spencers  Eqaita-  which  wai  aftonmrdi  redaoed  to  tima. 

ble  Jaxisdlction,  a  little  abore.   The  bar-  Kicolas^s  Report  of  Claim  to  Baioay  e 

OUT  (tf  Berkeley  waa  iptanted  in  1  Bio.  L,  L'lale,  Appendix,  p.  818. 
to  be  holdea  by  the  aenrioeof  flve  knigfats, 
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the  other  barons  who  were  with  the  young  king,  himself  a 
chOd  of  nine  years  old  and  incapable  of  taking  a  part,  meant 
to  abandon  the  constftutional  privilege  of  not  being  taxed  in 
aids  without  their  consent  But  this  they  might  deem  suffi- 
ciently provided  for  by  the  charters  of  former  kings  and  by 
general  usage.  It  is  not,  however,  impossible  that  the  gov- 
ernment demurred  to  the  prohibition  of  levying  scutage,  which 
stood  on  a  different  footing  from  extraordinary  aids  ;  for  scu* 
tage  appears  to  have  been  formerly  taken  without  consent  of 
the  tenants ;  and  in  the  second  charter  of  Henry  HI.  there  is 
a  clause  that  it  should  be  taken  as  it  had  been  in  the  time  of 
Henry  H.  This  was  a  certain  payment  for  every  knight's 
fee  ;  but  if  the  original  provision  of  the  Runnymede  charter 
had  been  maintained,  none  could  have  been  levied  without 
consent  of  parliament. 

It  seems  also  highly  probable  that,  before  the  principle  of 
representation  had  been  established,  the  greater  barons  looked 
with  jealousy  on  the  equality  of  suffrage  claimed  by  the  in- 
ferior tenants  in  capite.  That  these  were  constitutionally 
members  of  the  great  council,  at  least  in  respect  of  taxation, 
has  been  sufficiently  shown ;  but  they  had  hitherto  come  in 
small  numbers,  likely  to  act  always  in  subordination  to  the 
more  potent  aristocracy.  It  became  another  question  whether 
they  should  all  be  sunmioned,  in  their  own  counties,  by  a  writ 
selecting  no  one  through  favor,  and  in  its  terms  compelling 
all  to  obey.  And  this  question  was  less  for  the  crown,  which 
might  possibly  find  its  advantage  in  the  disunion  of  its  ten- 
ants, than  for  the  barons  themselves.  They  would  naturally 
be  jealous  of  a  second  order,  whom  in  their  haughtiness  they 
held  much  beneath  them,  yet  by  whom  they  might  be  out- 
numbered in  those  councils  where  they  had  bearded  the  king. 
No  effectual  or  permanent  compromise  could  be  made  but  by 
representation,  and  the  hour  for  representation  was  not  come. 

Note  m.    Page  280. 

The  Lords'  committee,  though  not  very  confidently,  take 
the  view  of  Brady  and  Blackstone,  confining  the  electors  of 
knights  to  tenants  in  capite.  They  admit  that  ^  the  subse- 
qaent  usage,  and  the  subsequent  statutes  founded  on  that 
usage,  afford  ground  for  supposing  tliat  in  the  49th  of  Henry 
IIL  and  in  the  reign  of  Edward  I.  the  knights  of  the  shires  re- 
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tamed  to  parliament  were  elected  at  the  count j  oodrts  and  by 
the  suitors  of  those  courts.  If  the  knights  of  the  shires  were 
so  elected  in  the  reigns  of  Hemy  III.  and  Edward  L,  il 
seems  important  to  discover,  if  possible,  who  were  the  snitora 
of  the  county  courts  in  these  reigns  "  (p.  149).  The  sobjedi 
they  are  compelled  to  confess,  after  a  discussion  of  some 
length,  remains  inTolyed  in  great  obscurity,  which  ^iesr  in- 
dustry has  been  unable  to  disperse.  They  bad,  howerer,  in 
an  earlier  part  of  their  report  (p.  80),  thought  it  highly  prob- 
able that  the  knights  of  the  shires  in  the  reign  of  Edward 
III.  represented  a  description  of  persons  who  might  in  the 
reign  <^  th<»  Ccmqueror  have  been  termed  barons.  And  the 
general  spirit  of  itieir  subsequent  investigation  seems  to  &?«r 
this  result,  though  they  finally  somewhat  recede  from  it,  and 
admit  at  least  that,  before  the  close  of  Edward  III.'s  reigUi 
the  elective  franchise  extended  to  freeholders. 

The  question,  as  the  committee  have  stated  it,  will  torn  on 
the  character  of  those  who  were  suitors  to  the  county  court 
And,  if  this  may  be  granted,  I  must  own  that  to  my  appre- 
hension there  is  no  room  for  the  hypothesis  that  the  coontj 
court  was  differently  constituted  in  the  reign  of  Edward  L  or 
of  Edward  HL  from  what  it  was  very  lately,  and  what  it 
was  long  before  those  princes  sat  on  the  throne.  In  the 
Ajiglo-Saxon  period  we  find  this  court  composed  of  thanesi 
but  not  exclusively  of  royal  thanes,  who  were  comparativelj 
few.  In  the  laws  of  Henry  I.  we  sdll  find  sufficient  evidoioe 
that  the  suitors  of  the  court  were  aU  who  held  fi'eehold  landsp 
terrarum  domini;  or,  even  if  we  please  to  hmit  this  to  lords 
of  manors,  which  is  not  at  all  probable,  still  without  distinc- 
tion of  a  mesne  or  immediate  tenure.  Yavassors,  that  i% 
mesne  tenants,  are  particularly  mentioned  in  one  ennmerstioii 
of  barons  attending  the  court.  In  some  counties  a  liroitation 
to  tenants  in  capite  would  have  left  this  important  tribonal 
very  deficient  in  numbers.  And  as  in  all  our  law4>ooks  we 
find  the  county  court  composed  of  freeholders,  we  may  rea- 
sonably demand  evidence  of  two  changes  in  its  constitotioUy 
which  the  adherents  to  the  theory  of  restrained  representadon 
must  combine  —  one  which  excluded  all  freeholders  except 
those  who  held  immediately  of  the  crown ;  another  which  re- 
stored them.  The  notion  that  the  county  court  was  the  king's 
court  baron  (Report,  p.  150),  and  thus  bore  an  analogy  to 
that  of  the  lord  in  every  manor,  whether  it  rests  on  any  mod> 


ELSCnON  OF  KNIGHTS.  415 

«ni  legal  antfaority  or  not,  seetna  delusive.  The  court  baron 
was  essentially  a  feudal  institution;  the  county  court  was 
from  a  different  source  ;  it  was  old  Teutonic,  and  subaisted  in 
this  and  other  countries  before  the  feudal  jarisdidious  had 
taken  root.  It  is  a  serious  error  to  conceive  tltat,  because 
many  great  alterations  were  introduced  by  the  Nonnans, 
there  was  nothing  left  of  the  old  system  of  society.^ 

It  may,  however,  be  naturally  inquired  why,  if  the  king*! 
tenants  in  chief  were  exclusively  membera  of  the  national 
oonncil  before  the  era  of  county  representaiion,  they  did  not 
retain  that  privilege  ;  espedally  if  we  conceive,  as  seems  on 
the  whole  probable,  that  the  knights  chosen  in  38  Henry  IXL 
were  actually  representatives  of  the  military  tenants  of  the 
(ToWn.  The  answer  might  be  that  these  knights  do  not  ap- 
pear to  have  been  elected  in  the  county  court ;  and  when  that 
mode  of  choosing  knights  of  the  shire  was  adopted,  it  was 
but  consonant  to  the  increasing  spirit  of  liberty,  and  to  the 
wwght  also  of  the  barons,  whose  tenants  crowded  the  court, 
that  no  freeholder  should  be  debarred  of  his  equal  suflri^e. 
But  this  became  the  more  important,  and  we  might  almost 
add  necessary,  when  the  feudal  aids  were  replaced  by  subsi- 
diea  on  movables ;  so  that,  unless  the  mesne  freeholders  could 
vote  at  county  elections,  they  would  have  been  taxed  without 
their  consent  and  placed  in  a  woree  condition  than  ordinary 
burgesses.  This  of  itself  seems  almost  a  decisive  argumeut 
to  prove  that  they  must  have  joined  in  the  election  of  knights 
of  the  shire  after  the  Gintfirmatio  Chartarum.  If  we  were 
to  go  down  so' late  as  Richard  IL,  and  some  pretend  that  the 
meaoe  freeholders  did  not  vote  before  the  reign  of  Henry  IV., 
we  find  Chaucer's  franklin,  a  vavassor,  capable  even  of  sitting 
in  parliament  for  his  shire.  For  I  do  not  think  Chaucer  ig- 
norant of  the  proper  meaning  of  that  word.  And  Allen  says 
(Kdinb.  Rev.  xxviii.  145)  —  "In  the  earliest  records  of  the 
house  of  oommons  we  have  found  many  instances  of  aub-va*- 
aals  who  have  represented  their  countiee  in  parliament." 


•  l' 


418  MUNICIPAL  RIGHTS  Nam  to 

The  burgosses,  the  tenants,  the  resiants  of  the  king's  burghs 
and  manors  in  ancient  demesne,  owed  neither  suit  nor  service 
to  the  hundred  leet  Thej  attended  at  their  own  leet,  which 
differed  in  no  essential  respect  from  the  leet  of  the  hundred* 
The  principle  of  frank-pledge  required  that  each  fnboig 
should  appear  hj  its  head  as  its  representative ;  and  conse- 
quently, the  jurymen  of  the  leet  of  the  burgh  or  manor  are 
usually  described  under  the  style  of  the  twelve  chief  pledges. 
The  legislative  and  remedial  assembly  of  the  burgh  or  manor 
was  constituted  by  the  meeting  of  the  heads  of  its  component 
parts.  The  portreeve,  con.'>table,  headborough,  bailiff,  or 
other  the  chief  executive  magistrate,  was  elected  or  present- 
ed by  the  leet  jury.  Offences  against  the  law  were  repressed 
by  their  i^ummary  presentments.  They  who  were  answer- 
able to  the  community  for  the  breach  of  the  peace  punished 
the  crime.  Responsibility  and  authority  were  conjoined.  In 
their  legislative  capacity  they  bound  lieir  fellow-townsmen 
by  making  by-laws,"  (£din.  Rev.  xxxvi.  309.)  "  Domesday 
Book,"  he  says  afterwards,  "does  not  notice  the  hundred 
court,  or  .the  county-court;  because  it  was  unnecessary  to 
inform  the  king  or  his  justiciaries  of  the  existence  of  the  tri- 
bunals which  were  in  constant  action  throughout  all  the  land. 
It  was  equally  unnecessary  to  make  a  return  of  (he  leets 
which  they  knew  to  be  inherent  in  every  burgh.  Where  any 
special  municipal  jurisdiction  existed,  as  in  Chester,  Stam- 
ford, and  Lincoln,  then  it  became  necessary  that  the  franchise 
should  be  recorded.  The  twelve  lagemen  in  the  two  latter 
burghs  were  probably  hereditary  aldermen.  In  London  and 
in  Canterbury  aldermen  occasionally  held  their  sokes  by  in 
heritance.^  The  negative  evidence  extorted  out  of  Domes 
day  has,  therefore,  little  weight."     (p.  313.) 

It  seems,  however,  not  unquestionable  whether  this  repre- 
sentation of  an  Anglo-Saxon  and  Anglo-Norman  municipality 
is  not  urged  rather  beyond  the  truth.  The  portreeve  of 
London,  their  principal  magistrate,  appears  to  have  been  ap- 
pointed by  the  crown.  It  was  not  tjll  1188  that  Henry  Fitz- 
alwyn,  ancestor  of  the  present  Lord  Beaumont,'  became  the 

1  See  fhe  enraing  part  of  fhls  note.  than  Normanf  so  tSni  we  Biajr  prennne 

*  Thin  pedigree  1%  elaborately  and  with  the  first  major  to  hare  been  of  XngUth 

plooB  care,  traoed  by  Mr.  Sfcapleton,  in  descent ;  bat  whether  he  were  a  mer- 

Ais   excellent  fntroduction  to  the  old  chant,  or  a  landholder  lirlng  in  the  digr, 

ehrtuicle  of  London,    already  quoted,  most  oe  undecided. 

The  name  Alwyn  appears  rather  Saxon 


Hrst  mayor  of  London.  But  lie  also  was  nomi 
crown,  and  remained  twentj-four  years  in  oU 
same  jear  the  first  aherifTs  are  said  to  have  been 
Bnt  John,  immedialelj  after  his  accession  in  1 
the  citizens  leave  to  choose  their  own  sherifi 
diarterof  1215  permits  them  to  elect  annnallj 
(Maitland's  Hist,  of  London,  p.  74,  76.)  We  n 
under  the  year  1200,  in  the  ancient  chronicle  lat< 
that  twenty-five  of  the  most  discreet  men  of  t 
chosen  and  sworn  to  advise  for  the  city,  togei 
mayor.  Tliese  were  evidently  different  from  t 
and  are  the  original  commcm  council  of  the  city, 
perhaps  meant  in  a  later  entry  (1229): — ■"* 
manni  et  magnates  civitatia  per  assensum  univ 
am,"  who  are  said  to  have  agreed  never  to  pei 
to  remain  in  offlce  during  two  consecutive  yean 
The  dty  and  liberties  of  London,  were  not 
the  jurisdiction  of  the  several  wardmotes  and  th 
Landholders,  secular  and  ecclesiastical,  possessei 
mve  sokes,  or  jurisdictions,  in  parts  of  both, 
has  leh  its  name  to  the  ward  of  Fortaoken. 
the  Holy  Trinity,  in  right  of  this  district,  rani 
derman,  and  held  a  regular  wardmote.  The  * 
ringdou  are  denominated  from  a  family  of  tht 
held  a  part  of  them  by  hereditary  right  as  th< 
franchise.  These  sokes  gave  way  so  gradual! 
power  of  the  citizens,  with  whom,  as  may  be  su| 
petual  conflict  was  maintained,  that  there  were 
of  them  in  the  early  part  of  the  reign  of  He 
upwards  of  twenty  in  tiiat  of  Edward  1.  Will 
Idon  of  Portsoken,  they  were  not  commensurate 
vards,  and  we  find  the  juries  of  the  wards,  in 
Edward  L,  presenting  the  sokes  as  liberties  en 
tate  persons  or  ecclesiastical  corporations,  to  1 
of  the  crown.  But,  though  the  lord  of  these  » 
materially  on  the  exclusive  privileges  of  the 
markable  that,  no  condition  but  inhabitancy  b< 
in  the  thirteenth  century  for  civic  franchises,  b 
their  tenants  were  citizens,  having  individuall 
mtmicipal  afiairs,  though  exempt  from  municipa 
I  have  taken  most  of  this  paragraph  from  a  va 
short  notice  of  tho  state  of  Loudon  in  the  tliirte 
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publighed  in  the  fourth  yolume  of  the  Archfleological  Jour- 
nal (p.  273). 

The  inference  which  suggests  itself  from  these  facts  is  that 
London,  for  more  than  two  centuries  after  the  Conquest,  was 
not  so  exclusiyely  a  city  of  traders,  a  democratic  municipality, 
as  we  have  been  wont  to  conceive.  And  as  this  evidently 
extends  back  to  the  Anglo-Saxon  period,  it  both  lessens  the 
improbability  that  the  citizens  bore  at  times  a  part  in  political 
afFaii*s,  and  exhibits  them  in  a  new  light,  as  lords  and  tenants 
of  lords,  as  well  as  what  of  course  they  were  in  part,  engaged 
in  foreign  and  domestic  conmierce.  It  will  strike  eveiy  one, 
in  running  over  the  list  of  mayors  and  sheriffs  in  the  thir- 
teenth century,  that  a  lai^  proportion  of  the  names  are 
French ;  indicating,  perhaps,  that  the  territorial  proprietors 
whose  sokes  were  intermingled  with  the  city  had  influence 
enough,  through  birth  and  wealth,  to  obtain  an  election.  The 
general  polity,  Saxon  and  Norman,  was  aristocratic;  what- 
ever infusion  there  might  be  of  a  more  popular  scheme  of 
government,  and  much  certainly  there  was,  could  not  resist) 
even  if  resistance  had  been  always  the  people's  desire,  the 
joint  predominance  of  rank,  riches,  military  habits,  and  com- 
mon alliance,  which  the  great  baronage  of  die  realm  enjoyed. 
London,  nevertheless,  from  its  populousness,  and  the  usual 
character  of  cities,  was  the  centre  of  a  democratic  power^ 
which,  bursting  at  times  into  precipitate  and  needless  tumult 
easily  repressed  by  force,  kept  on  its  silent  course  till,  near 
the  end  of  the  thirteenth  century,  the  rights  of  the  citizens 
and  burgesses  in  the  legislature  were  constitutionally  estah* 
fished.     [1848.] 


Note  V.    Page  236. 

If  Fitz-Stephen  rightly  informs  us  that  in  London  then 
were  126  parish  churches,  besides  13  conventual  ones,  we 
may  naturallv  think  the  population  much  underrated  at  40,000. 
But  the  fashion  of  building  churches  in  cities  was  so  general, 
that  we  cannot  apply  a  standard  from  modem  times.  Nor- 
wich contained  sixty  parishes. 

Even  under  Henry  IL,  as  we  find  by  Fitz-Stephen,  the  prel- 
ates and  nobles  had  town  houses.  '^  Ad  hsec  omnes  fere  epis- 
copi,  abbates,  et  magnates  Anglise,  quasi  cives  et  munidpei 
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sunt  nrbU  Lundonite ;  sua  ibi  habeotes  sdifida  pr 
■e  recipiunt,  ubi  divites  unpensaa  faciunt,  ad  cone 
TentDs  celebres  in  urbem  evocati,  k  domino  rege 
polit&no  Buo,  seu  propriis  tracti  negotus."  The 
London  by  this  writer  is  very  curious ;  its  dtizeni 
early  distinguished  by  their  good  eating,  to  which 
amusements  less  congenial  to  later  liverymen,  hai 
fighting,  and  much  more.  The  word  eoekneg  is  n 
bly  derived  from  eoeayne,  the  name  of  an  imag^n 
Doae  and  jollity. 

The  dty  of  London  vithin  the  walls  was  not  y 
many  gardens  and  open  spaces  remaining.  And 
■  were  never  more  than  a  single  story  above  the  g 
according  to  the  uniform  type  of  English  dwell 
twelfth  and  following  centories.  On  the  other  ban 
Uea  contained  many  inhabitants;  the  streets  wei 
than  since  the  fire  of  1 666  ;  and  the  vast  spaces  ni 
by  warehouses  might  have  been  covered  by  dwel 
Forty  thousand,  on  the  whole,  seems  rather  a  1< 
for  these  two  centuries  ;  but  it  is  impossible  to  go 
vaguest  conjecture. 

The  population  of  Paris  in  the  middle  ages  ha 
mated  with  as  much  diversity  as  that  of  London, 
ore,  on  the  basis  of  the  taiS«  in  1813,  reckons  the 
at  49,110.*  But  he  seems  to  have  made  unwar 
enmptions  where  his  data  were  deficient.  M.  C 
the  other  hand  (Doeiunens  In^ts.  1841),  aAer  li 
tions,  brings  the  population  of  the  city  in  1292 
This  is  cert^nly  very  much  more  than  we  coul 
London,  or  prol^ly  any  European  city ;  and,  in 
dmate  goee  on  two  arbitrary  postulates.  The  exit 
in  tii»t  age,  which  is  tolerably  known,  must  be  ded 
so  high  a  population,* 

The  Winton  Domesday,  in  the  possession  of  tfat 
Antiquaries  of  London,  furnishes  some  importa 
tioD  as  to  that  city,  whidi,  as  well  as  London,  does 
in  the  gnat  Domesday  Book.     This  record  ie  of 

■  Kit.  de  P>^  Tol.  m.  p.  an.  donbl*.  wMeh  ti   tuna 

•  John  of  TrejM  KTi,  In  145J,  th«l  thlrlMnlh  inll  fcnrtnat 
bom  ilitf  u  d^tf  tlioii>i.Dd  man  >p-    honHa  nn  •till  oolMf 

Tol.  Ul.  p.  606)  >«j>  thJi  gl™  laJ.OOli  niw  had  dlrtj,  inj  ortv 
for  lilt  wbcte  populUtoo  ;  bot  It  (Im    tbm  Seln*.    fb.  p.  US 


422  EARLTEST  WRITS  TO  TOWNS.  Nona  lo 

Henry  I.  Winchester  had  beQ^9  as  is  weH  known,  the  capi- 
tal of  the  Anglo-Saxon  kings.  It  has  been  obserred  that 
**  the  opulence  of  the  inhabitants  maj  possibly  be  gathered 
from  the  frequent  recurrence  of  the  trade  of  goldsmith  in  it, 
and  the  populousness  of  the  town  from  the  enumeration  of 
the  streets."  (Cooper's  Public  Records,  L  226.)  Of  these 
we  find  sixteen.  "  In  the  petition  from  the  city  of  Winches- 
ter to  king  Henry  VI.  in  1450,  no  less  tlian  nine  of  these 
streets  are  mentioned  as  having  been  ruined."  As  York  sp* 
pears  to  have  contained  about  10,000  inhabitants  under  the 
Confessor,  we  may  probably  compute  the  population  of  Win- 
chester at  nearly  twice  that  number. 


NoTB  VI.    Page  241. 

The  Lords'  Committee  extenuate  the  presumption  that  ei- 
ther knights  or  burgesses  sat  in  any  of  these  parliaments.  The 
^  cunctarum  regni  civitatum  pariter  et  burgorum  potentiores," 
mentioned  by  Wikes  in  1269  or  1270,  they  suppose  to  have 
been  invited  in  order  to  witness  the  ceremony  of  translating  the 
body  of  Edward  the  Confessor  to  his  tomb  newly  prepared  in 
Westminster  Abbey  (p.  161).  It  is  evident,  indeed,  that  this 
assembly  acted  afterwards  as  a  parliament  in  levying  money. 
But  the  burgesses  are  not  mentioned  in  this.  It  cannot,  never- 
theless, be  presumed  from  the  silence  of  the  historian,  who  had 
previously  informed  us  of  their  presence  at  Westminster,  that 
they  took  no  part  It  may  be,  perhaps,  more  doubtful  wheth- 
er they  were  chosen  by  their  constituents  or  merely  summoned 
as  **  potentiores." 

The  words  of  the  statute  of  Marlbridge  (51  Hen.  lEL), 
which  are  repeated  in  French  by  that  of  Gloucester  (6  £k|w. 
I.)  do  not  satisfy  the  committee  that  there  was  any  repre- 
sentation either  of  counties  or  boroughs.  ^  They  rather  im- 
port a  selection  by  the  king  of  the  most  discreet  men  of 
every  degree  "  (p.  183).  And  the  statutes  of  13  Edw.  L,  re- 
feriing  to  this  of  Gloucester,  assert  it  to  have  been  made 
by  the  king,  "  with  prelates,  earls,  barons,  and  his  council,** 
thus  seeming  to  exclude  what  would  afterwards  have  been 
called  the  lower  house.  The  assembly  of  1271,  described  in 
the  Annals  of  Waverley,  ^  seems  to  have  been  an  extraordi- 
naiy  convention,  warranted  rather  by  the  particular  circum 
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England.  We  do  not  find  that  the  citizens  and  bargesaee 
were  present  in  this  parliament ;  and  it  is  reasonably  con- 
jectured that,  the  object  of  summoning  it  being  to  procure  a 
legislative  consent  to  the  statute^  Quia  JBmptareSf  which  put 
an  end  to  the  subinfeudation  of  lands,  the  towns  were  thought 
to  have  little  interest  in  the  measure.  It  is,  however,  another 
early  precedent  for  county  representation;  and  that  of  22d 
of  £dw.  L  (see  the  writ  in  Beport  of  Committee,  p.  209)  is 
more  regular.  We  do  not  find  that  the  citizens  and  bur- 
gesses were  summoned  to  either  parliament. 

But,  afler  the  23d  of  Edward  I.,  the  legislative  oonstitu^ 
tion  seems  not  to  have  been  unquestionably  settled^  even  in 
the  essential  point  of  taxation.  The  C!onfirmation  of  the 
Charters,  in  the  25th  year  of  that  reign,  while  it  contained  a 
positive  declaration  that  no  ^  aids,  tasks,  or  prizes  should  be 
levied  in  future,  without  assent  of  the  realm,"  was  made  in 
consideration  of  a  grant  made  by  an  assembly  in  which  rep- 
resentatives of  cities  and  boroughs  do  not  appear  to  have 
been  present  Tet,  though  the  words  of  thd  diarter  or 
statute  are  prospective,  it  seems  to  have  long  before  beea 
reckoned  a  clear  right  of  the  subject,  at  least  by  himself,  not 
to  be  taxed  without  his  consent  A  tallage  on  royal  towns 
and  demesnes,  nevertheless,  was  set  without  authority  of 
parliament  four  years  afterwards.  This  ^' seems  to  show, 
either  that  the  king^s  right  to  tax  his  demesnes  at  his  pleas- 
ure was  not  intended  to  be  included  in  the  word  tallage  in 
that  statute  [meaning  the  supposed  statute  de  tdUagio  non 
concedendo],  or  that  the  king  acted  in  contravention  of  it 
But  if  the  king's  cities  and  boroughs  were  still  liable  to  tal- 
lage at  the  will  of  the  crown,  it  may  not  have  been  deemed 
inconsistent  that  they  should  be  required  to  send  r^resenta- 
tives  for  the  purpose  of  granting  a  general  aid  to  be  assessed 
on  the  same  cities  and  boroughs,  together  with  the  rest  of 
the  kingdom,  when  such  general  aid  was  granted,  and  yet 
should  be  liable  to  be  tallaged  at  the  will  of  the  crown  when 
no  such  general  aid  was  granted"  (p.  244). 

If  in  these  later  years  of  Edward's  reign  the  king  could 
venture  on  so  strong  a  measure  as  the  imposition  of  a  tallage 
without  consent  of  those  on  whom  it  was  levied,  it  is  less 
surprising  that  no  representatives  of  the  commons  appear  to 
have  been,  summoned  to  one  parliament,  or  perhaps  two,  in 
bis  twenty-seventh  year,  when  some  statutes  were  enacted. 


:■'-    nss? 
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But,  as  this  is  merely  inferred  from  the  want  of  any  extant 
writ)  which  is  also  the  case  in  some  parliaments  where,  from 
other  sources,  we  can  trace  the  commons  to  have  been 
present,  little  stress  should  be  laid  upon  it 

In  the  remarks  which  I  have  offered  in  these  notes  on  the 
Report  of  the  Lords'  Committee,  I  have  generally  abstained 
from  repeating  any  which  Mr.  Allen  brought  forward.  But 
the  reader  should  have  recourse  to  his  learned  criticism  in  the 
Edinburgh  Review.  It  wiU  appear  that  the  committee  over- 
looked not  a  few  important  records,  both  in  the  reign  of  Ed- 
ward I.  and  that  of  his  son. 

Note  Vn.    Page  244. 

Two  considerable  authorities  have,  since  the  first  publica- 
tion of  this  work,  placed  themselves,  one  very  confidently, 
one  much  less  so,  on  the  side  of  our  older  lawyers  and  in  &• 
vor  of  the  antiquity  of  borough  representation.  Mr.  Allen, 
who,  in  his  review  of  my  volumes  (E^nb.  Rev.  xxx.  169), 
observes,  as  to  this  point,  —  <'  We  are  inclined,  in  the  main, 
to  agree  with  Mr.  Hallam,"  lets  us  know,  two  or  three  years 
afterwards,  that  the  scale  was  tending  the  other  way,  when, 
in  his  review  of  the  Report  of  the  Lords'  Committee,  who 
give  a  decided  opinion  that  cities  and  boroughs  were  on  no 
occasion  called  upon  to  assist  at  legislative  meetings  before 
the  forty-ninth  of  Henry  III.,  and  are  much  disposed  to  be- 
lieve that  none  were  originally  summoned  to  parliament,  ex- 
cept cities  and  boroughs  of  ancient  demesne,  or  in  the  hands 
of  the  king  at  the  time  when  they  received  the  summons,  he 
says,  —  "We  are  inclined  to  doubt  the  first  of  these  proposi- 
tions, and  convinced  that  the  latter  is  entirely  erroneous." 
(Edinb.  Rev.  xxxv.  30.)  He  allows,  however,  that  our 
kings  had  no  motive  to  summon  their  cities  and  boroughs  to 
the  l^slature,  for  the  purpose  of  obtaining  money,  ^Vah 
being  procured  through  the  justices  in  eyre,  or  special  com- 
missioners ;  and  therefore,  if  summoned  at  all,  it  is  probable 
that  the  citizens  and  burgesses  were  assembled  on  particular 
occasions  only,  when  their  assistance  or  authority  was  wanted 
to  confirm  or  establish  the  measures  in  contemplation  by  the 
government."  But  as  he  alleges  no  proof  that  this  was  ever 
done,  and  merely  descants  on  the  importance  of  London  and 
other  cities  both  before  and  afler  the  Conquest,  and  as  such 
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an  occasional  summons  to  a  great  council,  for  the  purpose  of 
advice,  would  bj  no  mean^  involve  the  necessity  of  legisla- 
tive consent,  we  can  hardly  reckon  this  very  acute  writer 
among  the  positive  advocates  of  a  high  antiquity  for  the 
commons  in  parliament 

Sir  Francis  Palgrave  has  taken  much  higher  ground,  and 
his  theory,  in  part  at  least,  would  have  been  hailed  with  ap- 
plause by  the  parliaments  of  Charles  L    According  to  this, 
we  are  not  to  look  to  feudal  principles  for  our  great  councils 
of  advice  and  consent     They  were  the  aggregate  of  repre- 
sentatives fix>m  the  courts-leet  of  each  shire  and  each  bor- 
ough, and  elected  by  the  juries  to  present  the  grievances  of 
the  people  and  to  suggest  their  remedies.     The  assembly 
summoned  by  William  the  Ck>nqueror  appears  to  him  not 
only,  as  it  did  to  lord  Hale,  ^*  a  sufficient  parliament,"  but  a 
regular  one ;  ^*  proposing  the  law  and  giving  the  initiation  to 
the   bill   which  required  the   king's   consent"     (£d.  Bev. 
zxzvi.  327.)     ^  We  cannot,"  he  proceeds,  "  discover  any  es- 
sential difference  between  the  powers  of  these  juries  and  the 
share  of  the  legislative  authority  which  was  enjoyed  by  the 
commons  at  a  period  when  the  constitution  assumed  a  more 
tangible  shape  and  form."     This  is  supported  with  that  copi- 
ousness and  variety  of  illustration  which  distinguish  his  theo- 
ries, even  when  there  hangs  over  them  something  not  quite 
satisfactory  to  a  rigorous  inquirer,  and  when  their  absolute 
originality  on  a  subject  so  beaten  is  of  itself  reasonably  sus- 
picious.    Thus  we  come  in  a  few  pages  to  the  conclusion  — 
^  Certainly  there  is  no  theory  so  improbable,  so  irreconcilable 
to  general  history  or  to  the  peculiar  spirit  of  our  constitution, 
as  the  opinions  which  are  held  by  those  who  deny  the  sub- 
stantial antiquity  of  the  house  of  commons.     No  paradox  is 
so  startling  as  the  assumption  that  the  knights  and  burgesses 
who  stole  into  the  great  council  between  the  close  of  the 
reign  of  John  and  the  beginning  of  the  reign  of  Edward 
should  convert  themselves  at  once  into  the  thii^  estate  of  the 
realm,  and  stand  before  the  king  and  his  peers  in  possession 
of  powers  and  privileges  which  the  original  branches  of  the 
legislature  could  neither  dispute  nor  withstand"  (p.  332). 
'^  It  must  not  be  forgotten  that  the  researches  of  all  previous 
writers  have  been  directed  wholly  in  furtherance  of  Uie  opin- 
ions which  have  been  held  respecting  the  feudal  origin  of 
parliament     No  one   has  considered  it  as  a  common-law 
court" 


Chap.  VIIL         BOROUGH  REPRESENTATION.  427 

I  do  not  know  that  it  is  necessary  to  believe  m  a  properly 
feudal  origin  of  parliament,  or  that  this  hypothesis  is  gener* 
ally  received.  The  great  council  of  the  Norman  kings  was, 
as  in  common  with  Sir  F.  Palgrave  and  many  others  I  be- 
lieve, little  else  than  a  continuation  of  the  witenagemot,  the 
immemorial  organ  of  the  Anglo-Saxon  aristocracy  in  their 
relation  to  the  king.  It  might  be  composed,  perhaps,  more 
strictly  according  to  feudal  principles ;  but  the  royal  thanes 
had  idways  been  consenting  parties.  Of  the  representation 
of  courts-leet  we  may  require  better  evidence :  aldermen  of 
London,  or  persons  bearing  that  name,  perhaps  as  land- 
owners rather  than  citizens  (see  a  former  note),  may  possi- 
bly have  been  occasionally  present;  but  it  13  remarkable 
that  neither  in  historians  nor  records  do  we  find  this  men- 
tioned; that  aldermen,  in  the  municipal  sense,  are  never 
enumerated  among  the  constituents  of  a  witenagemot  or  a 
council,  though  they  must,  on  the  representative  theory,  have 
composed  a  large  portion  of  both.  But,  waiving  this  hy- 
pothesis, which  the  author  seems  not  here  to  insist  upon, 
though  he  returns  to  it  in  the  Rise  and  Progress  of  the  Eng- 
lish Commonwealth,  why  is  it  '^  a  startling  paradox  to  deny 
the  substantial  antiquity  of  the  house  of  commons"?  By 
this  I  understand  him  to  mean  that  representatives  from 
counties  and  boroughs  came  regularly,  or  at  least  frequently, 
to  the  great  councils  of  Saxon  and  Norman  kings.  Their 
indispensable  consent'  in  legislation  I  do  not  apprehend  him 
to  afilim,  but  rather  the  reverse : —  '^  The  supposition  that  in 
any  early  period  the  burgesses  had  a  voice  in  the  solemn 
acts  of  die  legislature  is  untenable.**  (Rise  and  Progress, 
^.,  i.  314.)  But  they  certainly  did,  at  one  time  or  other, 
obtain  this  right,  ^or  convert  themselves,*'  as  he  expresses 
it,  ^  into  the  third  estate  of  the  realm ;  **  so  that  upon  any 
hypothesis  a  great  constitutional  change  was  wrought  in  the 
powers  of  the  commons.  The  revolutionary  character  of 
Montfort's  parliament  in  the  49th  of  Hen.  III.  would  suffi- 
ciently account  both  for  the  appearance  of  representatives 
from  a  democracy  so  favorable  to  that  bold  reformer  and  for 
the  equality  of  power  with  which  it  was  probably  designed 
to  invest  them.  But  whether  in  the  more  peaceable  times 
of  Edward  I.  the  citizens  or  burgesses  were  recognized  as 
essential  parties  to  every  legislative  measure,  may,  as  I  have 
shown,  be  open  to  much  doubt. 
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I  cannot  upon  the  whole  overcome  the  argument  from  the 
silenoe  of  all  historians,  from  the  deficiency  of  all  proof  as 
to  any  presence  of  citizens  and  burgesses,  in  a  representative 
character  as  a  house  of  commons,  before  the  49th  year  of 
Henry  III. ;  because  after  this  time  historians  and  chroniderd 
exactly  of  the  same  character  as  the  former,  or  even  less 
copious  and  valuable,  do  not  omit  to  mention  it.  We  are 
accustomed  in  the  sister  kingdoms,  so  to  speak,  of  the  conti- 
nent:, founded  on  the  same  Teutonic  original,  to  argue  against 
the  existence  of  representative  councils,  or  other  institutions, 
from  the  same  absence  of  positive  testimony.  No  one 
believes  that  the  three  estates  of  France  were  called  together 
before  the  time  of  Philip  the  Fair.  No  one  strains  the 
representation  of  cities  in  the  cortes  of  Castile  beyond  the 
date  at  which  we  discover  its  existence  by  testimony.  It  is 
true  that  unreasonable  inferences  may  be  made  from  what  is 
usually  called  negative  evidence ;  but  how  readily  and  how 
often  are  we  deceived  by  a  reliance  on  testimony  I  In  many 
instances  the  negative  condasion  carries  with  it  a  conviction 
equal  to  a  great  mass  of  affirmative  proof.  And  such  I 
reckon  the  inference  (torn  the  language  of  Roger  Hoveden, 
of  Matthew  Paris,  and  so  many  more  who  speak  of  councils 
and  parliaments  ftiU  of  prelates  and  nobles,  without  a  syllable 
of  the  burgesses.  Either  they  were  absent,  or  they  were  too 
insignificant  to  be  named ;  and  in  that  jcase  it  is  ha^rd  to  pel> 
ceive  any  motive  for  requiring  their  attendance. 

NoTB  Vm.    Page  251. 

A  record,  which  may  be  read  in  Brady's  History  of  Eng 
land  (vol.  ii.  Append,  p.  66)  and  in  Bymer  (t  iv.  p.  1237), 
relative  to  the  proceedings  on  Edward  n.'s  flight  into  Wales 
and  subsequent  detention,  recites  that,  ^  the  king  having  left 
his  kingdom  without  government,  and  gone  away  with  no- 
torious enemies  of  the  queen,  prince,  and  realm,  divers 
prelates,  earls,  barons,  and  knights,  then  being  at  Bristol  in 
the  presence  of  the  sud  queen  and  duke  (prince  Edward, 
duke  of  Cornwall),  2y  the  assent  of  the  whole  cammonaJUy  of 
the  realm  there  being,  unanimously  elected  the  said  duke  to 
be  guardian  of  the  ssud  kingdom ;  so  that  the  said  duke  and 
guardian  should  rule  and  govern  the  said  realm  in  the  name 
and  by  the  authority  of  the  king  his  fiither,  he  being  thus 
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absent.'*  But  the  king  being  taken  and  brought  buck  into 
England,  the  power  thus  delegated  to  the  guardian  ceased  of 
course ;  whereupon  the  bishop  of  Hereford  was  sent  to  press 
the  king  to  permit  that  the  great  seal,  which  he  had  with 
him,  the  prince  having  only  used  his  private  seal,  should  be 
used  in  all  things  that  required  iL  Accordingly  the  king 
sent  the  great  seal  to  the  queen  and  prince.  The  bishop  is 
said  to  have  been  thus  commissioned  to  fetch  the  seal  by  the 
prince  and  queen,  and  by  the  said  prelates  and  peers,  with 
the  assent  of  the  said  commonalty  then  being  at  Hereford,  It  is 
plain  that  these  were  mere  words  of  course ;  for  no  parliament 
had  been  convoked,  and  no  proper  representatives  could  have 
been  either  at  Bristol  or  Hereford.  However,  this  is  a  very 
curious  record,  inasmuch  as  it  proves  the  importance  attached 
to  the  forms  of  the  constitution  at  this  period. 

The  Lords'  Committee  dwell  much  on  an  enactment  in  the 
parliament  held  at  York  in  15  Edw.  II.  (1322),  which  they 
conceived  to  be  the  first  express  recognition  of  the  constitu- 
tional powers  of  the  lower  house.  It  was  there  enacted 
that  ^  for  ever  thereafter  all  manner  of  ordinances  or  pro- 
visions made  by  the  subjects  of  the  king  or  his  heirs,  by  any 
power  or  authority  whatsoever,  concerning  the  royal  power 
of  the  king  or  his  heirs,  or  against  the  estate  of  the  crown, 
should  be  void  and  of  no  avail  or  force  whatsoever ;  but  the 
matters  to  be  established  for  the  estate  of  the  king  and  of 
his  heirs,  and  for  the  estate  of  the  realm  and  of  the  people, 
should  be  treated,  accorded,  and  established  in  parliament  by 
the  king,  and  by  the  assent  of  the  prelates,  earls,  and  barons. ' 
and  the  commonalty  of  the  realm,  according  as  had  been 
before  accustomed.  This  proceeding,  therefore,  declared  the 
legislative  authority  to  reside  -only  in  the  king,  with  the 
assent  of  the  prelates,  earls,  and  barons,  and  commons  assem- 
bled in  parliament ;  and  that  every  legislative  act  not  done 
by  that  authority  should  be  deemed  void  and  of  no  effect. 
By  whatever  violence  this  statute  may  have  been  obtained, 
it  declared  the  constitutional  law  of  the  realm  on  this  im- 
portant subject."  (p.  282.)  The  violence,  if  resistance  to 
the  usurpation  of  a .  subject  is  to  be  called  such,  was  on  the 
part  of  the  king,  who  had  just  sent  the  earl  of  Lancaster  to 
the  scaffold,  and  the  present  enactment  was  levelled  at  the 
ordinances  which  had  been  forced  upon  the  crown  by  his 
fiu^on.    The  lords  ordainers,  nevertheless,  had  been  ap- 
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pointed  with  consent  of  the  commons,  as  lias  been  mentioned 
in  the  text ;  so  that  this  provision  in  15  Edward  II.  seems 
rather  to  limit  than  to  enhance  the  supreme  power  of  parlia- 
ment, if  it  were  meant  to  prohibit  anj  future  enactment  of 
the  same  kind  bj  its  sole  authority.  But  the  statute  is  de- 
claratory in  its  nature ;  nor  can  we  any  more  doubt  that  the 
legislative  authority  was  reposed  in  the  king,  lords,  and 
commons  before  this  era  than  that  it  was  so  ever  afterwards. 
Unsteady  as  the  constitutional  usage  had  been  through  the 
reign  of  Edward  L,  and  willing  as  both  he  and  his  son  may 
have  been  to  prevent  its  complete  establishment,  the  necessity 
of  parliamentary  consent  both  for  levying  money  and  enacting 
laws  must  have  become  an  article  of  the  public  creed  before 
his  death.  If  it  be  true  that'  even  after  this  declaratory 
statute  laws  were  made  without  the  assent  or  presence  of  the 
commons,  as  the  Lords'  Committee  incline  to  hold  (p.  285, 286, 
287),  it  was  undeniably  an  irregular  and  unconstitutional 
proceeding ;  but  tliis  can  only  show  that  we  ought  to  be  veiy 
slow  in  presuming  earlier  proceedings  of  the  same  nature  to 
have  been  more  conformable  to  the  spirit  of  the  existing 
constitution.  The  Lords'  Committee  too  oflen  reason  from  the 
&ct  to  the  right,  as  well  as  from  the  words  to  the  &ct ;  both 
are  fallacious,  and  betray  them  into  some  vacillation  and  per- 
plexity. They  do  not,  however,  question,  on  the  whole,  but 
that  a  new  constitution  of  the  legislative  assemblies  of  the 
realm  had  been  introduced  before  the  15th  year  of  Edward 
n.,  and  that  "  the  practice  had  prevailed  so  long  before  as  to 
give  it,  in  the  opinion  of  the  parliament  then  assembled,  the 
^rce  and  effect  of  a  custom,  which  the  parliament  declared 
should  thereafler  be  considered  as  established  law.**  (p.  298.) 
This  appears  to  me  rather  an  inadequate  exposition  of  the 
public  spirit,  of  the  tendency  towards  enlarging  the  basis  of 
the  constitution,  to  which  the  ^  practice  and  custom  "  owed  its 
origin ;  but  the  positive  facts  are  truly  stated. 

Note  ISL    Page  328. 

Writs  are  addressed  in  11th  of  Edw.  11.  ^'comitibns,  ma- 
joribus  baronibus,  et  prselatis,"  whence  the  Lords'  committee 
infer  that  the  style  used  in  John's  charter  was  still  preserved 
(Report,  p.  277).  And  though  in  those  times  there  might 
be  much  irregularity  in  issuing  writs  of  summons,  the  term 
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^  majores  barones "  must  have  had  an  application  to  definite 
persons.  Of  the  irregularity  we  may  judge  by  the  &ct  that 
under  Edward  I.  about  eighty  were  generally  summoned; 
under  his  son  never  so  many  as  fifly,  sometimes  less  than 
forty,  as  may  be  seen  in  Dugdale's  Summonitiones  ad  Par^ 
liamentum.  The  committee  endeavor  to  draw  an  inference 
from  this  against  a  subsisting  right  of  tenure.  But  if  it  is 
meant  that  the  king  had  an  acknowledged  prerogative  of 
omitting  any  baron  at  his  discretion,  the  higher  English 
nobility  must  have  lost  its  notorious  privileges,  sanctioned  by 
long  usage,  by  the  analogy  of  all  feudal  governments,  and 
by  the  charter  of  John,  which,  though  not  renewed  in  terms, 
nor  intended  to  be  retained  in  favor  of  the  lesser  barons,  or 
tenants  in  capitCy  could  not,  relatively  to  the  rights  of  the 
superior  order,  have  been  designedly  relinquished. 

Tlie  committee  wish  to  get  rid  of  tenure  as  conferring  a 
right  to  summons ;  they  also  strongly  doubt  whether  the  sum- 
mons conferred  an  hereditary  nobility  ;  but  they  assert  that, 
in  the  15th  of  Edward  III.,  '^  those  who  may  have  been 
deemed  to  have  been  in  the  reign  of  John  distinguished  as 
mafores  harones  by  the  honor  of  a  personal  writ  of  sum- 
mons, or  by  the  extent  and  influence  of  their  property,  from 
the  other  tenants  in  chief  of  the  crown,  were  now  clearly  be- 
come, with  the  earls  and  the  newly  created  dignity  of  duke, 
a  distinct  body  of  men  denominated  peers  of  the  land,  and 
having  distinct  personal  rights ;  while  the  other  tenants  in 
chief,  whatsoever  their  rights  may  have  been  in  the  reign 
of  John,  sunk  into  the  general  mass."  (p.  814.) 

The  appellation  '^  peers  of  the  land "  is  said  to  occur  for 
the  first  time  in  14  Edward  11.  ^p.  281),  and  we  find  them 
very  distinctly  in  the  proceedings  against  Bereford  and  others 
at  tbe  beginning  of  the  next  reign.  They  were,  of  course, 
entitled  to  trial  by  their  own  order.  But  whether  all  laymen 
summoned  by  particular  writs  to  parliament  were  at  that  time 
considered  as  peers,  and  triable  by  the  rest  as  such,  must  be 
questionable,  unless  we  could  assume  that  the  writ  of  sum- 
mons already  ennobled  the  blood,  which  is  at  least  not  the 
opinion  of  the  committee.  If,  therefore,  the  writ  did  not  con- 
stitute an  hereditary  peer,  nor  tenure  in  chief  by  barony  give 
a  right  to  sit  in  parliament^  we  should  have  a  difficulty  in 
finding  any  determinate  estate  of  nobility  at  all,  exclusive  of 
earls,  who  were,  at  all  times  and  without  exception,  indispu- 
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tablj  noble ;  an  hypothesis  manifestlj  paradoxical,  and  con- 
tradicted bj  history  and  law.  If  it  be  said  that  prescription 
was  the  onlj  title,  this  maj  be  so  far  granted  that  the  mcifores 
harones  had  bj  prescription,  antecedent  to  any  statute  or 
charter,  been  summoned  to  parliament ;  but  this  prescription 
would  not  be  broken  by  the  omission,  through  negligence  or 
policy,  of  an  individual  tenant  by  barony  in  a  few  parlia- 
ments. The  prescription  was  properly  in  favor  of  the  class, 
the  majores  barones  generally,  and  as  to  them  it  was  perfect, 
extending  itself  in  right,  if  not  always  in  fact,  to  eveiy  one 
who  came  within  its  scope. 

In  the  Third  Report  of  the  Lords'  Committee,  apparentiy 
drawn  by  the  same  hand  as  the  Second,  they  '' conjecture 
that  afler  the  establishment  of  the  commons'  house  of  parliap 
ment  as  a  body  by  election,  separate  and  distinct  from  the 
lords,  all  idea  of  a  right  to  a  writ  of  summons  to  parliament 
by  reason  of  tenure  had  ceased,  and  that  the  dignity  of  baron, 
if  not  conferred  by  patent,  was  considered  as  derived  only 
from  the  king's  writ  of  summons."  (Third  Report,  p.  226.) 
Yet  they  have  not  only  found  many  cases  of  persons  sum- 
moned  by  writ  several  times  whose  descendants  have  not 
been  summoned,  and  hesitate  even  to  approve  the  decision 
of  the  house  on  the  Cliflon  barony  in  1673,  when  it  was  de- 
termined that  the  claimant's  ancestor,  by  writ  of  summons 
and  sitting  in  parliament,  was  a  peer,  but  doubt  whether 
^  even  at  this  day  the  doctrine  of  that  case  ought  to  be  con- 
sidered as  generally  applicable,  or  may  be  limited  by  time 
and  circumstances."  *  (p.  33.) 

It  seems,  with  much  deference  to  more  learned  investiga- 
tors, ratiier  improbable  that,  either  before  or  after  the  regu- 
lar admission  of  the  knights  and  burgesses  by  representa- 
tion, and  consequently  the  constitution  of  a  distinct  lorda' 
house  of  parliament,  a  writ  of  summons  could  have  been 
lawfully  withheld  at  the  king's  pleasure  fix)m  any  one  holding 

1  This    doabt   wm    foon    afterwarcfai  been  an  nnlTerml  pnuttlee.    It  wu  held 

ebanged  into  a  propoBiUon,  itrenaovuly  by  I^ord  RedefwUle,  that,  at  least  until 

maintained  by  the  supposed  compiler  of  the  statute  of  6  Richard  11.  e.  4,  no  he- 

these  Reports.  Lord  Kedesdale,  on  the  reditary  or  even  personal  right  to  the 

elalm  to  the  barony  of  L'Isle  in  1829.  peerage  was  created  by  the  writ  of  som- 

The  anoeetor  had  been  called  by  writ  to  mons.    The  house  of  lords  rejected  tha 

scnreral  parliaments  of  Bdw.  m. ;  and  claim,  though  the  lancuage  of  their  reso* 

hating  only  a  daughter,  the  n^tiye  Intion  is  not  conclusiVe  la  to  the  prin- 

axgument  ft-om  the  omission  of  his  pos-  dple.    The  opiidon  of  Lord  R.  has  been 

tovity  is  of  little  valoe ;  for  though  the  ably  impugned- by  Sir  Harris  Nicolaa,  ift 

husbands  of  heiresses  were  fk«quently  his  Report  of  the  L'lsle  Peerage,  182B. 
•ammoDed,  this  does  not  seem  to  have 
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such  lands  by  barony  as  rendered  bim  notoriously  one  of  the 
mqfores  haranes*  Nor  will  this  be  much  affected  by  argu- 
ments from  the  inexpediency  or  supposed  anomaly  of  permit- 
ting the  right  of  sitting  as  a  peer  of  parliament  to  be  trans- 
ferred by  alienation.  The  Loixis'  Committee  dwell  at  length 
upon  them.  And  it  is  true  that,  in  our  original  feudal  con- 
stitution, the  fiefs  of  the  crown  could  not  be  alienated  without 
its  consent.  But  when  this  was  obtained,  when  a  barony  had 
passed  by  purchase,  it  would  naturally  draw  with  it,  as  an  in- 
cident of  tenure,  the  privilege  of  being  summoned  to  parlia 
ment,  or,  in  language  more  accustomed  in  those  times,  tho 
obligation  of  doing  suit  and  service  to  the  king  in  his  high 
couit.  Nor  was  the  alienee,  doubtless,  to  be  taxed  without 
his  own  consent,  any  more  than  another  tenant  tn  capite. 
What  incongruity,  therefore,  is  there  in  the  supposition  that, 
afler  tenants  in  fee-simple  acquired  by  statute  the  power  of 
alienation  without  previous  consent  of  the  crown,  the  new 
purchaser  stood  on  the  same  footing  in  all  other  respects  as 
before  the  statute  ?  It  is  also  much  to  be  observed  that  the 
claim  to  a  summons  might  be  gained  by  some  methods  of 
purchase,  using  that  word,  of  course,  in  the  legal  sense.  Thus 
the  husbands  of  heiresses  of  baronies  were  frequently  sum- 
moned, and  sat  as  tenants  by  courtesy  after  the  wife's  death ; 
though  it  must  be  owned  that  the  committee  doubt,  in  their 
Third  Report  (p.  47),  whether  tenancy  by  courtesy  of  a  dig- 
nity was  ever  allowed  as  a  right.  Thus,  too,  every  estate 
created  in  tail  male  was  a  diversion  of  the  inheritance  by  the 
owner's  sole  will  from  its  course  according  to  law.  Yet  in 
the  case  of  the  barony  of  Abergavenny,  even  so  late  as  the 
reign  of  James  I.,  the  heir  male,  being  in  seizin  of  the  lands, 
was  called  by  writ  as  baron,  to  the  exclusion  of  the  heir  gen- 
eral. Surely  this  was  an  authentic  recognition,  not  only  of 
baronial  tenure  as  the  foundation  of  a  right  to  sit  in  parlia- 
ment, but  of  its  alienability  by  the  tenant^ 

If  it  be  asked  whether  the  posterity  of  a  baron  aliening 
the  lands  which  gave  him  a  right  to  be  summoned  to  the 
king's  court  would  be  entitled  to  the  privileges  of  peerage 
by  nobility  of  blood,  it  is  true  that,  adcording  to  Collins, 
whose  opinion  the  committee  incline  to  follow,  there  are  in- 

1  Th«  LordB*  Committee  (Second  Re-  the  Vanee  fbr  the  particular  barony  in 

port,  p.  496)  eodea?or  to  elude  the  force  question ;  though  some  sattsfketton  was 

of  this  authority ;  but  it  maniftstly  ap-  made  to  the  elakaant  of  the  latter  tkmOj 

pean  ttiat  the  NeTilles  were  preferred  to  by  calling  her  to  a  difbrent  peerage. 

VOL.  H.  —  M.  *S 


434  BARONS  IN  PARLIAMENT:  Not»  to 

stances  of  persons  in  such  circumstances  being  summoned. 
But  this  seems  not  to  prove  anything  to  the  purpose.  The 
king,  no  one  doubts,  from  the  time  of  Edward  I.,  used  to 
summon  bj  writ  many  who  had  no  baronial  tenure ;  and  the 
circumstaT^ce  of  having  alienated  a  barony  could  not  render 
any  one  incapable  of  attending  parliament  by  a  different  title. 
It  is  very  hard  to  determine  any  question  as  to  times  of  much 
irregularity ;  but  it  seems  that  the  posterity  of  one  who  had 
{)arted  with  his  bardhial  lands  would  not,  in  those  early  times, 
as  a  matter  of  course,  remain  noble.  A  right  by  tenure 
seems  to  exclude  a  right  by  blood ;  not  necessarily,  because 
two  collateral  titles  may  coexist,  but  in  the  principle  of  the 
constitution.  A  feudal  principle  was  surely  the  more  ancient ; 
and  what  could  be  more  alien  to  this  than  a  baron,  a  peer,  an 
hereditary  counsellor,  without  a  fief  ?  Nobility,  that  is,  gen- 
tility of  birth,  might  be  testified  by  a  pedigree  or  a  bearing ; 
but  a  peer  was  to  be  in  arms  for  the  crown,  to  grant  his  own 
money  as  well  as  that  of  others,  to  lead  his  vassals,  to  advise, 
to  exhort,  to  restrain  the  sovereign.  The  new  theory  came 
in  by  degrees,  but  in  the  decay  of  every  feudal  idea ;  it  was 
the  substitution  of  a  different  pride  of  aristocracy  for  that  of 
baronial  wealth  and  power ;  a  pride  nourished  by  heralds, 
more  peaceable,  more  indolent,  more  accommodated  to  the 
rules  of  fixed  law  and  vigorous  monarchy.  It  is  difficult  to 
trace  the  progress  of  this  theory,  which  rested  on  nobility  of 
blood,  but  yet  so  remarkably  modified  by  the  original  princi- 
ple of  tenure,  that  the  privileges  of  this  nobility  were  ever 
confined  to  the  actual  possessor,  and  did  not  take  his  kindred 
out  of  the  class  of  commoners.  This  sufficiently  demonstrates 
that  the  phrase  is,  so  to  say,  catachrestic,  not  used  in  a  proper 
sense ;  inasmuch  as  the  actual  seizin  of  the  peerage  as  an 
hereditament,  whether  by  writ  or  by  patent,  is  as  much  requi- 
'^ite  at  present  for  nobility,  as  the  seizin  of  an  estate  by  barony 
was  in  the  reign  of  Henry  IIL 

Tenure  by  barony  appears  to  have  been  recognized  by  the 
house  of  lonls  in  the  reign  of  Henry  VI.,  when  the  earldom 
of  Arundel  was  claimed  as  annexed  to  the  ^  castle,  honor, 
and  lordship  aforesaid.'*  The  Lords'  Committee  have  elabo- 
rately disproved  the  allegations  of  descent  and  tenure,  on 
which  this'claim  was  allowed.  (Second  Report,  p.  406-426.) 
But  all  with  which  we  are  concerned  is  the  decision  of  the 
crown  and  of  the  house  in  the  11th  year  of  Henry  VL, 
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whether  it  were  right  or  wrong  as  to  the  particular  facts  of 
the  case.  And  here  we  find  that  the  king^  hj  the  advice  and 
assent  of  the  lords, ''  considering  that  Richard  Fitzalan,  Sec^ 
was  seized  of  the  castle,  honor,  and  lordship  in  fee,  and  hj 
reason  of  his  possession  thereof,  without  any  other  reason  or 
creation,  was  earl  of  Arundel,  and  held  the  name,  style,  and 
honor  of  earl  of  Arundel,  and  the  place  and  seat  of  earl  of 
Arundel  in  parliament  and  councils  of  the  king,''  &c.,  admits 
him  to  the  same  seat  and  place  as  his  ancestors,  earls  of 
Arundel,  had  held.  This  was  long  aflerwards  confirmed  hy 
act  of  parliament  (8  Car.  I.),  reciting  the  dignity  of  earl  of 
Arundel  to  be  real  and  local,  &c,  and  settling  the  title  on 
certain  persons  in  tail,  with  provisions  against  alienation  of 
the  castle  and  honor.  This  appears  to  establish  a  tenure  by 
barony  in  Arundel,  as  a  recent  determination  had  done  in 
Abergavenny.  Arundel  was  a  very  peculiar  instance  of  an 
earldom  by  tenure.  For  we  cannot  doubt  that  all  eark  were 
peers  of  parliament  by  vittue  of  that  rank,  though,  in  fact,  all 
held  extensive  lands  of  the  crown.  But  in  1669  a  new  doc- 
trine, which  probably  had  long  been  floating  among  lawyers 
and  in  the  house  of  lords,  was  laid  down  by  the  king  in  coun- 
cil on  a  claim  to  the  title  of  Fitzwalter.  The  nature  of  a 
barony  by  tenure  having  been  discussed,  it  was  found  ^^  to 
have  been  discontinued  for  many  ages,  and  not  in  being''  (a 
proposition  not  very  tenable,  if  we  look  at  the  Abergavenny 
case,  even  setting  aside  that  of  Arundel  as  peculiar  in  its 
character,  and  as  settled  by  statute) ;  ^  and  so  not  fit  to  be  re- 
ceived, or  to  admit  any  pretence  of  right  to  succession  there- 
to." It  is  fair  to  observe  that  some  eminent  judges  were 
present  on  this  occasion.  The  conunittee  justly  say  that  ^  this 
decision "  (which,  afler  all,  was  not  in  the  house  of  lords) 
*^  may  perhaps  be  considered  as  amounting  to  a  solemn  opin- 
ion that,  although  in  early  times  the  right  to  a  writ  of  sum- 
m<Mis  to  parliament  as  a  barOn  may  have  been  founded  on 
tenure,  a  contrary  practice  had  prevailed  for  ages,  and  that, 
therefore,  it  was  not  to  be  taken  as  then  forming  part  of  the 
constitutional  law  of  the  land."  (p.  446.)  Thus  ended  bar- 
ony by  tenure.  The  final  decision,  for  such  it  has  been  con- 
sider^ and  recent  attempts  to  revive  the  ancient  doctrine 
have  been  defeated,  has  prevented  many  tedious  investiga- 
tions of  claims  to  baronial  descent,  and  of  alienations  in  times 
long  past     For  it  could  not  be  pretended  that  every  firaction 
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of  a  baronj  gave  a  right  to  summons ;  and,  on  the  other  hand, 
alienations  of  parcels,  and  descents  to  coparceners,  must  have 
been  common,  and  sometimes  difficult  to  disprove.  It  was 
held,  indeed,  bj  some,  that  the  caput  haronicey  or  principal 
lordship,  contained,  as  it  were,  the  vital  principle  of  the  peer^ 
age,  and  that  its  owner  was  the  true  baron;  but  this  assump- 
tion seems  uncertain. 

It  is  not  very  easy  to  reconcile  this  peremptory  denial  of 
peerage  by  tenure  with  the  proviso  in  the  recent  statute  tak- 
ing away  tenure  by  knight-service,  and,  inasmuch  as  it  con- 
verts all  tenure  into  socage,  that  also  by  barony,  "  that  this 
act  shall  not  infringe  or  hurt  any  title  of  honour,  feudal  or  oth- 
er, by  which  any  person  hath  or  may  have  right  to  sit  in  the 
lords'  house  of  parliament,  as  to  his  or  their  title  of  honour,  or 
sitting  in  parliament,  and  the  privilege  belonging  to  them  as 
peers."  (Stat.  12  Car.  IL  c.  24,  s.  II.) 

Surely  this  clause  was  designed  to  preserve  the  incident  to 
baronial  tenure,  the  privilege  of  being  summoned  to  parlia- 
ment, while  it  destroyed  its  original  root,  the  tenure  itselT. 
The  privy  council,  in  their  decision  on  the  Fitzwalter  claim, 
did  not  allude  to  this  statute,  probably  on  account  of  the  above 
proviso,  and  seem  to  argue  that,  if  tenure  by  barony  was  no 
longer  in  being,  the  privilege  attached  to  it  must  have  been 
extinguished  also.  It  is,  however,  observable  that  tenure  by 
barony  is  not  taken  away  by  the  statute,  except  by  implica- 
tion. No  act  indeed  can  be  more  loosely  drawn  than  this, 
which  was  to  change  essentially  the  condition  of  landed  prop- 
erty throughout  the  kingdom.  It  literally  abolishes  all  ten- 
ure in  capite  ;  though  this  is  the  basis  of  the  crown's  right 
to  escheat,  and  though  lands  in  common  socage,  which  the  act 
with  a  strange  confusion  opposes  to  socage  in  capitBy  were  as 
much  holden  of  the  king  or  other  lord  as  those  by  knight-ser- 
vice. Whether  it  was  intended  by  the  silence  about  tenure 
by  barony  to  pass  it  over  as  obsolete,  or  this  arose  from  negli- 
gence alone,  it  cannot  be  doubted  that  the  proviso  preserving 
file  light  of  sitting  in  parliament  by  a  feudal  -honor  was  intro 
duced  in  order  to  save  that  privilege,  as  well  for  Arundel  and 
Abergavenny  aa  for  any  other  that  might  be  entitled  to  it.^ 

1  The  oontlnQMiee  of  barony  Irf  tonure  poaaeoskm  of  BericeloT  csstle,  pvbBshe^ 

hM  been  controrerted  by  Sir  Haxris  Nloo-  as  an  Appendix  to  his  Report  of   th# 

laft,  in  a>me  remarloB  on  luoh  a  claim  L'Isle  Peerage.    In  the  particalar  eaei 

preferred  by  the  praaent  earl  Fitiharding  there  seem  to  have  been  seTeral  diAcul- 

while  yet  a  conunoner,  in  ?irtae  of  the  ties,  indepondMitly  of  the  gxeal  one, 
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NoTB  X.    Page  345. 

The  equitable  jarisdiction  of  the  Court  of  Chaucery  baa 
been  lately  traced,  in  some  respects,  though  not  for  the  special 
purpose  mentioned  in  the  text,  higher  than  the  reign  of  Rich- 
ard II.  This  great  minister  of  the  crown,  as  he  was  at  least 
from  the  time  of  the  conquest,*  always  till  the  reign  of  Ed- 
ward in.  an  ecclesiastic  of  high  dignity,  and.  honorably  dis- 
tinguished as  the  keeper  of  the  king's  conscience,  was  pecu- 
llai'ly  intrusted  with  the  duty  of  redressing  the  grievances  of 
the  subject,  both  when  they  sprung  from  misconduct  of  the 
government,  through  its  subordinate  officers,  and  when  the  in- 
jury had  been  inflicted  by  powerful  oppressors.  He  seems 
generally  to  have  been  the  chief  or  president  of  the  council, 
when  it  exerted  that  jurisdiction  which  we  have  been  sketch- 
ing in  the  text,  and  which  will  be  the  subject  of  another  note* 
But  he  is  more  prominent  when  presiding  in  a  separate  tribu- 
nal as  a  single  judge. 

The  Court  of  Chancery  is  not  distinctly  to  be  traced  under 
Henry  ILL  For  a  passage  in  Matthew  Paris,  who  says  of 
Radulfus  de  Nevil  —  ^  Erat  regis  fidelissimus  cancellarius,  et 
inooncussa  columna  veritatis,  singulis  sua  jura,  prsecipue  pau- 
peribus,  juste  reddens  et  indilate,"  may  be  construed  of  his 
judicial  conduct  in  the  council.  This  province  naturally,  how- 
ever, led  to  a  separation  of  the  two  powers.  And  in  the 
reign  of  Edward  I.  we  find  the  king  sending  certain  of  the 
petitions  addressed  to  him,  praying  extraordinary  remedies,  to 
the  chancellor  and  master  of  the  rolls,  or  to  either  separate- 
ly, by  writ  under  the  privy  seal,  which  was  the  usual  mode 
by  which  the  king  delegated  the  exercise  of  his  prerogative 

thai,  in  the  nArn  of  Charles  n.,  harony  faig  the  anthorltf  of  Spelman,  and  some 

by  tenors  had  men  flually  condemned,  earlier  bnt  rather  precarlons  testimony, 

Bat  there  is  surely  a  great  general  dlffl*  whether  the  chanoellor  before  the  Con- 

enlty  on  the  opposite  sld^,  In  the  hy-  qvtwt  was  any  more  than  a  scribe  or 

pothesls  that,  while  it  Is  acknowledged  secretary.     Palgrave,  in  the  Quarterly 

that  there  were,  in  the  reigns  of  Bdward  ReTlew,  xxxiv.  291.    The  Anglo-Saxon 

I.  and  Bdward  IT.,  certain  known  per-  charters,  as  far  as  I  hare  obserred,  ncTer 

sons  htldlng  by  barony  and  called  peers  mention  him  as  a  witness ;  which  seems 

of  the  realm,  it  conld  hare  been  agree-  a  Tery  strong  circumstance.    IngujfVis. 

able  to  the  feudal  or  to  the  English  eon-  indeed,  has  given  a  pompous  account  of 

atitatlon  .that  the  king,  by  refhslng  to  chanoellor  Turketul ;  and,  if  the  history 

the  postCTity  of  such  barons  a  writ  of  ascribed  to  Ingulfus  be  genuine,  tUeoAoe 

tnnixnons  to  pariiament,  might  deprive  must  have  been  of  high  dignity.    Und 

them  of  their  nobility,  and  reduce  them  Campbell  assumes  this  in  his  Utss  of 

Ibfever  to  the  rank  of  commoners.  the  GhanoeUors 
>  It  has  been  doabied,  notwithstand- 
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to  his  council,  directing  them  to  give  sach  remedy  as  should 
appear  to  be  consonant  to  honesty  (or  equity,  honestuH), 
"  There  is  reason  to  believe,"  says  Mr.  Spence  (Equitable 
Jurisdiction,  p.  885),  <'  that  this  was  not  a  novelty.''  But  I 
do  not  know  upon  what  grounds  this  is  believed.  Writs,  both 
those  of  course  and  others,  issued  from  Chancery  in  the  same 
reign.  (Palgrave's  Essay  on  King's  Council,  p.  15.)  Lord 
Campbell  has  given  a  few  specimens  of  petitions  to  the  coun- 
cil, and  answers  endorsed  upon  them,  in  the  reign  of  Edward 
I.,  communicated  to  him  by  Mr.  Hardy  from  the  records  of 
the  Tower.  In  aU  these  the  petitions  are  referred  to  the  chan- 
cellor for  justice.  The  entry,  at  least  as  given  by  lord  Camp- 
bell, is  commonly  so  short  that  we  cannot  always  determine 
whether  the  petition  was  on  account  of  wrongs  by  the  crown 
or  others.  The  following  is  rather  more  clear  than  the  rest : 
^  18  Edw.  I.  The  king's  tenants  of  Aulton  complain  that 
Adam  Gordon  ejected  them  from  their  pasture,  contrary  to 
the  tenor  of  the  king's  writ  Besp.  Veniant  partes  coram 
cancellario,  et  ostendat  ei  Adam  quare  ipsos  ejecit,  et  fiat  iis 
justitia."  Another  b  a  petition  concerning  concealment  of 
dower,  for  which,  perhaps,  there  was  no  legal  remedy. 

In  the  reign  of  Edward  II.  the  peculiar  jurisdiction  of  the 
chancellor  was  still  more  distinctly  marked.  ^^  From  petitions 
and  answers  lately  discovered,  it  appears  that  during  this 
reign  the  jurisdiction  of  the  Court  of  Chancery  was  consider- 
ably  extended,  as  the  '  consuetude  cancellariss '  is  often  famil- 
iarly mentioned.  We  find  petitions  referred  to  the  chancellor  in 
bis  court,  either  separately,  or  in  conjunction  with  the  king's 
justices,  or  the  king's  Serjeants ;  on  disputes  respecting  the 
wardship  of  infants,  partition,  dower,  rent-cluu*ges,  tithes, 
and  goods  of  felons.  The  chancellor  was  in  full  possession 
of  his  jurisdiction  over  charities,  and  he  superintended  the 
conduct  of  coroners.  Mere  wrongs,  such  as  malicious  prose- 
cutions and  trespasses  to  personal  property,  are  sometimes  the 
subject  of  proceedings  before  him;  but  I  apprehend  that 
those  were  cases  where,  from  powerful  combinations  and  con- 
federacies, redress  could  not  be  obtained  in  the  courts  of  com- 
mon law."     (Lives  of  Chanc  voL  i.  p.  204)* 

Lord  Campbell,  still  with  materials  furnished  by  Mr.  Har^ 
dy,  has  given  not  less  than  thirty-eight  entries  during  the 
reign  of  Edward  IL,  where  the  petition,  though  sometimes 
directed  to  the  council,  is  referred  to  the  chancellor  for  deter- 
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mmation.  One  only  of  these,  so  far  as  we  can  judge  fix>m 
their  very  hrief  expression,  implies  anything  of  an  equitable 
jurisdiction.  It  is  again  a  case  of  dower,  and  the  claimant  is 
remitted  to  the  Chancery  ;  *^  et  fiat  sibi  ibidem  justitia,  quia 
non  potest  juvari  per  communem  legem  per  breve  de  dote." 
This  case  is  in  the  KoUs  of  Parliament  (i.  840),  and  had  been 
previously  mentioned  by  Mr.  Bruce  in  a  learned  memoir  on 
the  Court  of  Stai>Chamber.  (Archaeologia,  xxv.  345.)  It 
is  difficult  to  say  whether  this  fell  within  the  modem  rules  of 
equity,  but  the  general  principle  is  evidently  the  same. 

Another  petition  is  from  the  commonalty  of  Suffolk  to  the 
council,  complaining  of  false  indictments  and  presentments  in 
oourts-leet.  It  is  answered  —  **  Si  quis  sequi-voluerit  adver- 
sus  falsos  indicatores  et  procuratores  de  falsis  indictamentis, 
(sequatur  in  Cancell.  et  habebit  reinedium  consequens."  Sev- 
eral other  entries  in  this  list  are  illustrative  of  the  jurisdiction 
appertaining,  in  fact  at  least,  to  the  council  and  the  chancel- 
lor; and  being  of  so  early  a  reign  form  a  valuable  accession 
to  those  which  later  records  have  furnished  to  Sir  Matthew 
Hale  and  others. 

The  Court  of  Chancery  began  to  decide  causes  as  a  court 
of  equity,  according  to  Mr.  Hardy,  in  the  reign  of  Edward 
in.,  probably  about  22.  Edw.  lU.  (Introduction  to  Close 
Rolls,  p.  28.)  Lord  Campbell  would  carry  this  jurisdiction 
higher,  and  the  instances  already  mentioned  may  be  sufficient 
just  to  prove  that  it  had  begun  to  exist.  It  certainly  seems 
no  unnatural  supposition  that  the  great  principle  of  doing  jus- 
tice, by  which  the  council  and  the  chancellor  professed  to  guide 
their  exercise  of  judicature,  may  have  led  them  to  grant  re- 
lief in  some  of  those  numerous  instances  where  the  common 
law  was  defective  or  its  rules  too  technical  and  unbending. 
But,  as  has  been  observed,  the  actual  entries,  as  far  as  quoted, 
do  not  afford  many  precedents  of  equity.  Mr.  Hardy,  indeed, 
suggests  (p.  25)  that  the  Gtiria  Regis  in  the  Norman  period 
proceeded  on  equitable  principles;  and  that  this  led  to  the 
removal  of  plaints  into  it  from  the  county-court  This  is, 
perhaps,  not  what  we  should  naturally  presume.  The  subtle 
and  technical  spirit  of  the  Norman  lawyers  is  precisely  that 
which  leads,  in  legal  procedure,  to  definite  and  unbending 
rules  ;  while  in  the  lower  courts,  where  Anglo-Saxon  thanes 
had  ever  judged  by  the  broad  rules  of  justice,  according  to 
the  circumstances  of  the  case,  rather  than  a  strict  line  of  law 
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which  did  not  yet  exist,  we  might  expect  to  find  all  the  un- 
certainty and  inconsistency  which  belongs  to  a  system  of  equi- 
ty, until,  as  in  England,  it  has  acquired  by  length  of  time 
the  unifonnity  of  law,  but  none  at  least  of  the  technical- 
ity 80  characteristic  of  our  Norman  common  law,  and  by 
which  the  great  object  of  judicial  proceedings  was  so  contin- 
ually defeated.  This,  therefore,  does  not  seem  to  me  a  prob- 
able cause  of  the  removal  of  suits  from  the  county  court  or 
couri-baron  to  those  of  Westminster.  The  true  reason,  as  I 
have  observed  in  another  place,  was  the  partiality  of  these 
local  tribunals.  And  the  expense  of  trying  a  suit  before  the 
iustices  in  eyre  might  not  be  very  much  greater  than  in  the 
county  court. 

I  conceive,  therefore,  that  the  three  supreme  courts  at  West- 
minster proceeded  upon  those  rules  of  strict  law  which  they  had 
chiefly  themselves  established  ;  and  this  from  the  date  of  their 
separation  from  the  original  Curia  Regis.  But  whether  the 
king's  council  may  have  given  more  extensive  remedies  than 
the  common  law  afforded,  as  early  at  least  as  the  i*eign  of 
Henry  III.,  is  what  we  are  not  competent,  apparently,  to 
affiim  or  deny.  We  are  at  present  only  concerned  with 
the  Court  of  Chancery.  And  it  will  be  interesting  to  quote 
the  deliberate  opinion  of  a  late  distinguished  writer,  who  has 
taken  a  different  view  of  the  subject  from  any  of  his  prede 
cessors. 

^  AAer  much  deliberation,**  says  Lord  Campbell,  '^  I  muiit 
express  my  clear  conviction  that  the  chancellor's  equitable 
*  jurisdiction  is  as  indubitable  and  as  ancient  as  his  common- 
law  jurisdiction,  and  that  it  may  be  traced  in  a  manner 
equally  satisfactory.  The  silence  of  Bracton,  Glanvil,  Fleta, 
and  other  early  juridical  writers,  has  been  strongly  relied 
upon  to  disprove  the  ecjjuitable  jurisdiction  of  the  chancellor; 
but  they  as  little  notice  his  common-law  jurisdiction,  most  of 
them  writing  during  the  subsistence  of  the  Aula  Regia;  and 
they  all  speak  of  the  Chancery,  not  as  a  court,  but  merely  as 
an  office  for  the  making  and  sealing  of  writs.  There  are  no 
very  early  decisions  of  the  chancellors  on  points  of  law  any 
more  than  of  equity,  to  be  found  in  the  Year-books  or  old 

abridgments By  'equitable  jurisdiction'  must   be 

understood  the  extraordinary  interference  of  the  chancellor, 
without  common-law  process  or  regard  to  the  common-law 
mles  of  proceeding,  upon  the  petition  of  a  party  grieved  who 
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was  without  adequate  remedy  in  a  court  of  common  law ; 
whereupon  the  opposite  party  was  compelled  to  appear  and 
to  be  examined,  either  personally  or  upon  written  interroga- 
tories :  and  evidence  being  heard  on  both  sides,  without  the 
interposition  of  a  jury,  an  order  was  made  secundum  aquum 
et  bonum^  which  was  enforced  by  imprisonment.  Such  a 
jurisdiction  had  belonged  to  the  Aula  Regia,  and  was  long 
exercised  by  parliament;  and,  when  parliament  was  not 
sitting,  by  the  king's  ordinary  council.  Upon  the  dissolution 
of  the  Aula  Regia  many  petitions,  which  parliament  or  the 
council  could  not  conveniently  dispose  of,  were  referred  to 
the  chancellor,  sometimes  with  and  sometimes  without  asses- 
•  sors.  To  avoid  the  circuity  of  applying  to  parliament  or  the 
council,  the  petition  was  very  soon,  in  many  instances,  ad- 
dressed originally  to  the  chancellor  himself.*^  (Lives  of 
Chancellors,  i.  7.) 

In  the  latter  part  of  Edward  UI.'s  long  reign  this  equitable 
jurisdiction  had  become,  it  is  likely,  of  such  frequent  exercise, 
that  we  may  consider  the  following  brief  summary  by  lord 
Campbell  as  probable  by  analogy  and  substantially  true,  if  not 
sustained  in  all  respects  by  the  evidence  that  has  yet  been 
brought  to  light :  —  "  The  jurisdiction  of  the  Court  of  Chan- 
cery was  now  established  in  all  matters  where  its  own  officers 
were  concerned,  in  petitions  of  right  where  an  injury  was  al- 
leged to  be  done  to  a  subject  by  the  king  or  his  officers  in 
relieving  against  judgments  in  courts  of  law  (lord  C.  gives 
two  instances),  ^d  generally  in  cases  of  fraud,  accident,  and 
trust"     (p.  291.) 

In  the  reign  of  Richard  II.  the  writ  of  subpcena  was  in- 
vented by  John  de  Waltham,  master  of  the  rolls ;  and  to  this 
a  great  importance  seems  to  have  been  attached  at  the  time, 
as  we  may  perceive  by  the  frequent  complaints  of  the  com- 
mons in  parliament,  and  by  the  traditionary  abhorrence  in 
which  the  name  of  the  inventdr  was  held.  "  In  reality,"  says 
lord  Campbell,  ^^  he  first  framed  it  in  its  present  foim  when 
a  clerk  in  Chancery  in  the  latter  end  of  the  reign  of  Edward 
IIL;  but  the  invention  TK)nsisted  in  merely  adding  to  the 
old  clause,  Quibusdam  certis  de  causis,  the  words '  Et  hoc  sub 
pcsna  centum  librarum  nuUatenus  omittas  ; '  and  I  am  at  a  loss 
to  conceive  how  such  importance  was  attached  to  it,  or  how 
it  was  supposed  to  have  brought  about  so  complete  a  revolu- 
tion in  equitable  proceedings,  for  the  penalty  was  never  en- 
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forced;  and  if  the  party  failed  to  appear,  his  default  was 
treated,  according  to  the  practice  prevailing  in  our  own  time, 
as  a  contempt  of  court,  and  made  the  foundation  of  compul- 
sory process."     (p.  296.) 

The  commons  in  parliament,  whose  sensitiveness  to  public 
giievances  was  by  no  means  accompanied  by  an  equal  sagao 
ity  in  devising  remedies,  had,  probably  without  intention,  vast- 
ly enhanced  Sie  power  of  the  chancellor  by  a  clause  in  a  re- 
medial act  passed  in  the  thirty-sixth  year  of  Edward  III.,  that, 
**  If  any  man  that  feeleth  himself  aggrieved  contrary  to  any 
of  the  articles  above  wi*itten,  or  others  contained  in  divers 
statutes,  will  come  into  the  Chancery,  or  any  for  him,  and 
thereof  make  his  complaint,  he  shall  presently  there  have 
remedy  by  force  of  the  said  articles  or  statutes,  without  else- 
where pursuing  to  have  remedy."  Yet  nothing  could  be  more 
obvious  than  that  the  breach  of  any  statute  was  cognizable 
before  the  courts  of  law.  And  the  mischief  of  permitting 
men  to  be  sued  vexadously  before  the  chancellor  becoming 
felt,  a  statute  was  enacted,  thirty  years  indeed  after  this  time 
(17  Ric  11.  c.  6),  analogous  altogether  to  those  in  the  late 
reign  respecting  the  jurisdiction  of  the  council,  which,  re- 
citing that  "  people  be  compelled  to  come  before  the  king's 
council,  or  in  the  Chancery  by  writs  grounded  on  untrue  sug- 
gestions," provides  that  "  the  chancellor  for  the  time  being, 
presently  after  that  such  suggestions  be  duly  found  and  prov^ 
untrue,  shall  have  power  to  ordain  and  award  damages,  ac- 
cording to  his  discretion,  to  him  which  is  so  troubled  unduly 
as  aforesaid."  "This  remedy,"  lord  Campbell  justly  re- 
marks, "  which  was  referred  to  Uie  discretion  of  the  chan- 
cellor himself,  whose  jurisdiction  was  to  be  controlled, 
proved,  as  might  be  expecte4,  wholly  ineffectual ;  but  it  was 
used  as  a  parliamentary  recognition  of  his  jurisdiction,  and 
a  pretence  for  refusing  to  establish  any  other  check  on  it." 
(p.  247.) 

A  few  years  before  this  statute  the  commons  had  petitioned 
(13  Ric  II.,  Rot  ParL  iii.  269)  that  the  chancellor  might 
make  no  order  against  the  comnion  law,  and  that  no  one 
should  appear  before  the  chancellor  where  remedy  was  given 
by  the  common  law.  "  This  carries  with  it  an  admission,"  as 
lord  C.  observes,  **.that  a  power  of  jurisdiction  did  reside  in 
the  chancellor,  so  long  as  he  did  not  determine  against  the 
common  law.  nor  interfere  where  the  common  law  furnished 
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a  remedy.  The  king's  answer,  ^  that  it  should  continue  as  the 
usage  had  been  heretofore/  clearly  demonstrates  that  such  an 
authority,  restrained  within  due  bounds,  was  recognized  by 
the  constitution  of  the  country."  (p.  805.) 

The  act  of  17  ^c.  II.  seems  to  have  produced  a  greater 
regularity  in  the  proceedings  of  the  court,  and  put  an  end  to 
such  hasty  interference,  on  perhaps  verbal  suggestions,  as  bad 
given  rise  to  this  remedial  provision.  From  the  very  year  in 
which  the  statute  was  enacted  we  find  biUs  in  Chancery,  and 
the  answers  to  them,  regularly  filed ;  the  grounds  of  demand- 
ing relief  appear,  and  the  chancellor  renders  himself  in  ev- 
ery instance  responsible  for  the  orders  he  has  issued,  by  thus 
showing  that  they  came  within  his  jurisdiction.  There  are 
certainly  many  among  the  earlier  bills  in  Chancery,  which, 
according  to  the  statute  law  and  the  great  pnndple  that  they 
were  cleterminable  in  other  courts,  could  not^have  been  heard; 
but  we  are  unable  to  pronounce  how  far  the  allegation  usual- 
ly contained  or  implied,  that  justice  could  not  be  had  else- 
where, was  founded  on  the  real  circumstances.  A  calendar 
of  these  early  proceedings  (in  abstract)  is  printed  in  the  In- 
troduction to  the  first  volume  of  the  Calendar  of  Chancery 
Proceedings  in  the  Reign  of  Elizabeth,  and  may  also  be  found 
in  Cooper's  Public  Records,  i.  856. 

The  struggle,  however,  in  behalf  of  the  common  law  was  not 
at  an  end.  It  is  more  than  probable  that  the  petitions  against 
encroachments  of  Chancery,  which  fill  the  rolls  under  Henry 
IV.,  Henry  V.,  and  in  the  minority  of  Henry  VI.,  emanated 
from  that  numerous  and  jealous  body  whose  interests  as  well 
as  prejudices  were  so  deeply  affected.  Certain  it  is  that  the 
commons,  though  now  acknowledging  an  equitable  jurisdiction, 
or  rather  one  more  extensive  than  is  understood  by  the  woi*d 
^  equitable,"  in  the  greatest  judicial  officer  of  the  crown,  did 
not  cease  to  remonstrate  against  his  transgression  of  these 
boundaries.  They  succeeded  so  far,  in  1436,  as  to  obtain  a 
statute  (15  Henry  VI.  c  4)  in  these  words :— **  For  that  di- 
vers persons  have  before  this  time  been  greatly  vexed  and 
^eved  by  writs  of  mhpoBnOy  purchased  for  matters  deter- 
minable by  the  common  law  of  this  land,  to  the  great  damage 
of  such  persons  so  vexed,  in  suspension  and  impediment  of  the 
common  law  as  aforesaid ;  Our  lord  the  king  doth  command 
that  the  statutes  thereof  made  shall  be  duly  observed,  accord- 
ing to  the  fom  and  effect  of  the  same,  and  that  no  writ 
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of  subpCBna  be  granted  from  henceforth  until  surety  be 
found  to  satisfy  the  party  so  grieved  and  vexed  for  his  dam- 
ages and  expenses,  if  so  be  that  the  matter  cannot  be  made 
good  which  is  contained  in  the  biU."  It  was  the  intention  of 
Che  commons,  as  appears  by  the  preamble  of  this  statute  and 
more  fully  by  their  petition  in  RoL  Pari.  (iv.  101),  that  the 
matters  contained  in  the  bill  on  which  the  subpcsna  was  issued 
should  be  not  only  true  in  themselves,  but  such  as  could  not 
be  determined  at  common  law.  But  the  king's  answer  ap» 
pears  rather  equivocal. 

The  principle  seems  nevertheless  to  have  been  generally 
established,  about  the  reign  of  Henry  VI.,  that  the  Court  <rf 
Chancery  exercises  merely  a  remedied  jurisdiction,  not  indeed 
controllable  by  courts  of  law,  unless  possibly  in  such  circun- 
stances  as  cannot  be  expected,  but  bound  by  its  general  re- 
sponsibility to  preserve  the  limits  which  ancient  usa^  and 
innumerable  precedents  have  imposed.  It  was  at  the  end  of 
this* reign,  and  not  in  that  of  Richard  IL,  according  to  the 
writer  so  often  quoted,  that  the  great  enhancement  of  the 
chancellor's  authority,  by  bringing  feofiinents  to  uses  within 
it,  opened  a  new  era  in  the  history  of  our  law.  And  this  the 
judges  brought  on  themselves  by  their  narrow  adherence  to 
teclinical  notions.  They  now  began  to  discover  this ;  and 
those  of  Edward  IV.,  as  lord  Campbell  well  says,  were  **  very 
bold  men,"  Having  repealed  the  statute  de  donis  by  their  own 
authority  in  Taltarum's  case  —  a  stretch  of  judicial  power  be- 
yond any  that  the  Court  of  Chancery  had  ventured  upon. 
They  were  also  exceedingly  jealous  of  that  court ;  and  in  one 
case,  reported  in  the  Year-books  (22  Edw.  IV.  37),  advised 
a  party  to  disobey  an  injunction  from  the  Court  of  Chancery, 
telling  him  that,  if  the  chancellor  committed  him  to  the  Fleet, 
tliey  would  discharge  the  pri^ner  by  habeas  corpus.  (Lord 
Ci^npbell,  p.  394.)  The  case  seems  to  have  been  one  where, 
in  modem  times,  no  injunction  would  have  been  granted,  the 
courts  of  law  being  competent  to  apply  a  remedy. 

Note  XL    Page  347 

This  intricate  subject  has  been  illustrated,  since  the  first 
publication  of  these  volumes,  in  an  Essay  upon  the  original 
Authority  of  the  King's  Council,  by  Sir  Francis  Palgrave 
(1834),  written  with  remarkable  perspicuity  and  freedom 
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from  diflTusiveness.  But  I  do  not  yet  assent  to  the  judg- 
ment of  the  author  as  to  the  legality  of  proceedings  be- 
fore the  council,  which  I  have  represented  as  unconstitu- 
tional, and  whieh  certainly  it  was  the  object  of  paiiiament  to 
restrain. 

"It  seems/'  he  says,  "that  in  the  reign  of  Henry  III.  the 
council  was  considered  as  a  court  of  peers  within  the  terms 
of  Magna  Charta;  and  before  which,  as  a  court  of  original 
jurisdiction,  the  rights  of  tenants  holding  in  capite  or  by 
barony  were  to  be  discussed  and  decided,  and  it  unquestiona- 
bly exercised  a  direct  jurisdiction  over  all  tlie  king's  subjects  " 
(p.  34).  The  first  volume  of  Close  Rolls,  published  by  Mr. 
Hardy  since  Sir  F.  Palgrave's  Essay,  contains  no  instances 
of  jurisdiction  exercised  by  the  council  in  the  reign  of  John. 
But  they  begin  immediately  afterwards,  in  the  minority  of 
Henry  III. ;  so  that  we  have  not  only  the  fullest  evidence 
that  the  council  took  on  itself  a  coercive  jurisdiction  in  mat- 
ters of  law  at  that  time,  but  tliat  it  had  not  done  so  before  : 
for  the  Close  Rolls  of  John  are  so  full  as  to  rendef  the  nega- 
tive argument  satisfactory.  It  will,  of  course,  be  understood 
that  I  take  the  facts  on  the  authority  of  Mr.  Hardy  (Intro- 
duction to  Close  Rolls,  vol.  ii.),  whose  diligence  and  accuracy 
are  indisputable.  Thus  tliis  exercise  of  judicial  power  be- 
gan immediately  afler  the  Great  Charter.  And  yet,  if  it  is 
to  be  reconciled  with  the  twenty-ninth  section,  it  is  difficult  to 
perceive  in  what  manner  that  celebrated  provision  for  person- 
al liberty  against  the  crown,  which  has  always  been  accounted 
the  most  precious  jewel  in  the  whole  coronet,  the  most  valua- 
ble stipulation  made  at  Runny mede,  and  the  most  enduring 
to  later  times,  could  merit  the  fondness  with  which  it  has  been 
regarded.  "  Non  super  6um  ibimus,  nee  super  eum  mittemus, 
i\isi  per  legale  judicium  parium  suorum,  vel  per  legem  terrae." 
If  it  is  alleged  that  the  jurisdiction  of  the  king's  council  was 
tlie  law  of  the  land,  the  whole  security  falls  to  the  ground 
and  leaves  the  grievance  as  it'stood,  unredressed.  Could  the 
judgment  of  the  council  have  been  reckoned,  as  Sir  F.  Pal- 
grave  supposes,  a  "judicium  parium  suorum,"  except  perhaps 
in  the  case  of  tenants  in  chief?  The  word  is  commonly  un- 
derstood of  that  trial  per  pais  which,  in  one  form  or  another, 
is  of  immemorial  antiquity  in  our  social  institutions. 

"Though  this  jurisdiction,"  he  proceeds,  "was  more  fre- 
quently called  into  action  when  parliament  was  sitting,  still  it 
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was  no  less  inherent  in  the  council  at  all  other  times ;  and 
until  the  middle  of  the  reign  of  Edward  III.  no  exception  had 
ever  been  taken  to  the  form  of  its  proceedings."  He  sub- 
joins indeed  in  a  note, '' Unless  the  statute  of  5  Edw.  III.  c 
9,  may  be  considered  as  an  earlier  testimony  against  the  au- 
thority of  the  council.  This,  however,  is  by  no  means  clear, 
and  there  is  no  corresponding  petition  in  the  parliament  roll 
fix)m  which  any  further  information  could  be  obtained"  (p.  34). 

The  irresistible  conclusion  from  this  passage  is,  that  we 
have  been  whoUy  mistaken  in  supposing  the  commons  under 
Edward  III.  and  his  successors  to  have  resisted  an  illegal  en- 
croachment of  power  in  the  king's  ordinary  council,  while  it 
had  in  truth  been  exercising  an  ancient  jurisdiction,  never 
restrained  by  law  and  never  complained  of  by  the  subject 
This  would  reverse  our  constitutional  theory  to  no  small  de* 
gree,  and  affect  so  much  the  spirit  of  my  own  pages,  that  I 
cannot  suffer  it  to  pass,  coming  on  an  authority  so  respectable, 
without  some  comment.  But  why  is  it  asserted  that  this  ju- 
risdiction was  inherent  in  the  council  ?  Why  are  we  to  inter- 
pret Magna  Charta  otherwise  than  according  to  the  natural 
meaning  of  the  words  and  the  concurrent  voice  of  parliament? 
The  silence  of  the  commons  in  parliament  under  Edward  II. 
as  to  this  grievance  will  hardly  prove  that  it  was  not  felt, 
when  we  consider  how  few  petitions  of  a  public  nature,  during 
that  reign,  are  on  the  rolls.  But  it  may  be  admitted  that  they 
were  not  so  strenuous  in  demanding  redress,  because  they 
were  of  comparatively  recent  origin  as  an  estate  of  parlia- 
ment, as  they  became  in  the  next  long  reign,  the  most  impor- 
tant, perhaps,  in  our  early  constitutional  history. 

It  is  doubted  by  Sir  F.  Palgrave  whether  the  statute  of  6 
Edw.  III.  c  9,  can  be  considered  as  a  testimony  against  the 
authority  of  the  council.  It  is,  however,  very  natural  so  to  , 
interpret  it,  when  we  look  at  the  subsequent  statutes  and  peti- 
tions of  the  commons,  dii'ected  for  more  than  a  century  to  the 
same  object.  '^No  man  shall  be  taken,"  says  lonl  Coke 
(2  Inst  46),  '^that  is,  restrained  of  liberty,  by  petition  or  sug- 
gestion to  the  king  or  to  his  council,  unless  it  be  by  indict- 
ment or  presentment  of  good  and  lawful  men,  where  such 
deeds  be  done.  This  branch  and  divers  other  parts  of  this 
act  have  been  wholly  explained  by  divers  acts  of  parliament, 
&c.,  quoted  in  the  margent"  He  then  gives  the  titles  of  six 
statutes,  the  first  being  this  of  5  Edw.  HI.  c  9.     But  let  ua 
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sappose  that  the  petition  of  the  commons  in  25  Edw.  III.  de- 
manded an  innovation  in  law,  as  it  certainly  did  in  long-estab- 
lished usage.  And  let  us  admit  what  is  justly  pointed  out 
by  Sir  F.  Palgrave,  that  the  king's  first  answer  to  their  peti- 
tion is  not  commensurate  to  its  request,  and  reserves,  though 
it  is  not  quite  easy  to  see  what,  some  part  of  its  extraordinary 
jurisdiction.^  Still  the  statute  itself,  enacted  on  a  similar  peti- 
tion in  a  subsequent  parliament,  is  explicit  that  ^  none  shall 
be  taken  by  petition  or  suggestion  to  the  king  or  his  council, 
unless  it  be  by  indictment  or  presentment"  (in  a  criminal 
charge),  "or  by  writ  original  at  the  common  law"  (in  a  civil 
suit),  "nor  shall  be  put  out  of  his  franchise  of  freehold,  unless 
he  have  been  duly  put  to  answer,  and  forejudged  of  the  same 
by  due  course  of  law." 

Lord  Hale  has  quoted  a  remarkable  passage  from  a  Year- 
book, not  long  after  these  statutes  of  25  £dw.  III.  and  28 
Edw.  in.,  which,  if  Sir  F.  Palgrave  had  not  overlooked,  he 
would  have  found  not  very  favorable  to  his  high  notions  of 
the  king's  prerogative  in  council.  "In  after  ages,"  says  Hale, 
"  the  constant  opinion  and  practice  was  to  disallow  any  rever- 
sals of  judgment  by  the  council,  which  appears  by  the  notin- 
ble  ease  in  Year-book,  39  Edw.  III.  14."  (Jurisdiction  of 
Lords'  House,  p.  41.)  It  is  indeed  a  notable  case,  wherein 
Uie  chancellor  before  the  council  reverses  a  judgment  of  a 
court  of  law.  "Mes  les  justices  ne  pristoienf  nul  regard  al 
reverser  devant  le  council,  par  ceo  que  ce  ne  fust  place  ou 
jugement  purroit  estre  reverse."  If  the  council  could  not 
exercise  this  jurisdiction  on  appeal,  which  is  not  perhaps  ex- 
pressly taken  away  by  any  statute,  much  less  against  the  lan- 
guage of  80  many  statutes  could  they  lawfully  entertain  any 
original  suit     Such,  however,  were  the  vacillations  of  a  mot- 

1  The  words  of  the  petitton  kdA  ftnsirer  tampti  on  ezoMW,  wit  flilt  eome  ad  este 

are  the  foUowisg :  —  nee  ces  en  arere."    Rot.  Par.  11. 228. 

"  Item,  que  nal  flrane  homme  ne  soit  It  la  not  easy  to  percelTe  what  waa  r^ 

mys  a  respondre  de  eon  franc  tenement,  eeired  by  the  words  "  choee  que  touche 

ne  de  liens  qui  touche  rle  et  membre,  Tie  on  membre ; "  ibr  the  oonncU  never 

fyia  on  redemptions,  par  apposaillee  de-  determined  these.    Possibly  it  r^arded 

Taut  le  conseil  notre  seigneur   le  roi,  accusations  of  treason  or  felony,  which 

ne  derant  ses  ministree  qneconqnes,  si-  they   might  entertain  as  an   inquest, 

noun  par  proces  de  Iqy  de  ces  en  arere  though  they  would  uldmately  be  tried 

nm."  by  A  Jury.    Contempts  are  easily  nnder- 

"  n  plest  a  Dotre  sdgneur  le  rot  que  stood ;  and  by  excesses  were  meant  riots 

les  Ides  de  son  roialme  solent  tenni  et  and  seditions.    These  political  offences, 

gardes  en  lour  force,  et  que  nul  honune  which  could  not  be  always  safely  tries 

•oit  tenu  a  respondre  de  sod  fraunk  tene>  in  a  lower  court,  it  was  che  constant 

ment,  sinoun  par  processe  de  ley:  mes  intention  of  the  goremment  to  lesBrrf 

le  chose  que  tonclw  lie  on  membre,  con-  flnr  the  oonndL 
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ley  assembly,  so  steady  the  perseverance  of  government  in 
retaining  its  power,  so  indefinite  the  limits  of  ancient  usage, 
BO  loose  the  phrases  of  remedial  statutes,  passing  sometimes 
by  their  generality  the  intentions  of  those  who  enacted  them, 
80  useful,  we  may  add,  and  almost  indispensable,  was  a  por- 
tion of  those  prerogatives  which  the  crown  exercised  through 
the  council  and  chancery,  that  we  find  soon  afterwards  a  stat- 
ute (37  Edw.  III.  c.  18),  which  recognizes  in  some  meai?ure 
those  irregular  proceedings  before  the  council,  by  providing 
only  that  those  who  make  suggestions  to  the  chancellor  and 
great  council,  by  which  men  are  put  in  danger  against  the 
form  of  the  charter,  shall  give  security  for  proving  them. 
This  is  rendered  more  remedial  by  another  act  next  yeai*  (38 
Edw.  III.  c  9),  which,  however,  leaves  the  liberty  of  making 
such  suggestions  untouched.  The  truth  is,  that  the  act  of  25 
Edw.  III.  went  to  annihilate  the  legal  and  equitable  jurisdic- 
tion of  the  CJourt  of  Chancery — the  former  of  which  had 
been  long  exercised,  and  the  latter  was  beginning  to  spring 
up.  But  the  42  Edw.  III.  c.  3,  which  seems  to  go  as  far  as 
the  former  in  the  enacting  words,  will  be  found,  according  to 
the  preamble,  to  regard  only  criminal  charges. 

Sir  Francis  Palgrave  maintains  that  the  council  never  in- 
termitted its  authority,  but  on  the  contrary  *<  it  continually  as- 
sumed more  consistency  and  order.  It  is  probable  that  the 
long  absences  of  Henry  V.  from  England  invested  this  body 
with  a  greater  degree  of  importance.  After  every  minority 
and  after  every  appointment  of  a  select  or  extraordinary  coun- 
cil by  authority  of  the  legislature,  we  find  that  the  ordinary 
council  acquir^  a  fresh  impulse  and  further  powers.  Hence 
the  next  reign  constitutes  a  new  era"  (p.  80).  He  proceeds 
to  give  the  same  passage  which  I  have  quoted  from  Rot  Pari. 
8  Hen.  VI.  vol.  v.  p.  343,  as  well  as  one  in  an  earlier  par- 
liament (2  Hen.  VI.  p.  28).  But  I  had  neglected  to  state 
the  whole  case  where  I  mention  the  articles  settled  in  parlia- 
ment for  the  regulation  of  the  council.  In  the  first  place,  this 
was  not  the  king's  ordinary  council,  but  one  specially  appointed  ' 
by  the  lords  in  parliament  for  the  government  of  the  realm 
during  his  minority.  They  consisted  of  certain  lords  spir- 
itual and  temporal,  the  chancellor,  the  treasurer,  and  a  few 
commoners.  These  commissioners  delivered  a  schedule  of 
provisions  *'  for  the  good  and  the  governance  of  the  land,  which 
the  lords  that  be  of  the  king's  council  desi^^th "  (p.  28).     It 
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does  not  explicitly  appear  that  the  commons  assented  to  these 
provisions ;  but  it  maj  be  presumed,  at  least  in  a  legal  sense, 
by  their  being  present  and  by  the  schedule  being  delivered 
into  parliament,  ^'baillez  en  meme  le  parlement"  But  in  the 
8  Hen.  YL,  where  the  same  provision  as  to  the  jurisdiction 
of  this  extraordinary  council  is  repeated,  the  articles  are  said, 
after  being  approved  by  the  lords  spiritual  and  temporal,  to 
have  been  read  ^  coram  domino  rege  in  eodem  parliamento, 
in  presentia  trium  regni  statuum"  (p.  343).  It  is  always 
held  that  what  is  expressly  declared  to  be  done  in  presence 
of  all  the  estates  is  an  act  of  parliament. 

We  find,  therefore,  a  recognition  of  the  principle  which  had 
always  been  alleged  in  defence  of  the  ordinary  council  in  this 
parliamentary  confirmation  —  the  principle  that  breaches  of 
the  law,  which  the  law  could  not,  through  the  weakness  of  its 
ministers,  or  corruption,  or  partiality,  sufficiently  repress,  must 
be  reserved  for  the,  strong  arm  of  royal  authority.  "  Thus," 
says  Sir  Francis  Palgrave,  "did  the  council  settle  and  define 
its  principles  and  practice.  A  new  tribunal  was  erected^ 
and  one  which  obtained  a  virtual  supremacy  over  the 
common  law.  The  exception  reserved  to  their  *  discretion' 
of  interfering  wherever  their  lordships  felt  too  much  might 
on  one  side,  and  too  much  unmight  on  the  other,  was  of 
itself  sufficient  to  embrace  almost  every  dispute  or  trial" 
(p.  81). 

But,  in  the  first  place,  this  latitude  of  construction  was  not 
by  any  means  what  the  parliament  meant  to  allow,  nor  could 
it  be  taken,  except  by  wilfully  usurping  powers  never  im- 
parted ;  and,  secondly,  it  was  not  the  ordinary  council  which 
was  thus  constituted  during  the  king's  minority ;  nor  did  the 
jurisdiction  intrusted  to  persons  so  specially  named  in  pai*lia- 
tnent  extend  to  the  regular  officei*s  of  the  crown.  The  re- 
straining statutes  were  suspended  for  a  time  in  favor  of  a  new 
tribunal.  But  I  have  already  observed  that  there  was  always 
a  class  of  cases  precisely  of  ^e  same  kind  as  those  mentioned 
in  the  act  creating  this  tribunal,  tacitly  excluded  from  the  op- 
eration of  those  statutes,  wherein  the  coercive  jurisdiction  of 
the  king's  ordinary  council  had  great  convenience,  namely, 
where  the  course  of  justice  was  obstructed  by  riots,  combina- 
tions of  maintenance,  or  overawing  influence.  And  there  is 
no  doubt  that,  down  to  the  final  abolition  of  the  Court  of  Star 
Chamber  (which  was  no  other  than  the  consilium  ordinarium 
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under  a  different  name),  these  offences  were  cognizable  in  it, 
without  the  regular  forms  of  the  common  law.^ 

"  From  the  reign  of  Edward  IV,  we  do  not  trace  any 
further  opposition  to  the  authority  either  of  the  chancery  or 
of  the  council.  These  courts  had  become  engrafted  on  the 
constitution  ;  and  if  they  excited  fear  or  jealousy,  there  was 
no  one  who  dared  to  complain.  Yet  additional  parliamen- 
tary sanction  was  not  considered  as  unnecessary  by  Henry 
YIL,  and  in  the  third  year  of  his  reign  an  act  was  passed 
for  giving  the  Court  of  Star  Chamber,  which  had  now 
acquired  its  determinate  name,  further  authority  to  punish 
divers  misdemeanors."     (Palgrave,  p.  97.) 

It  is  really  more  than  we  can  grant  that  the  jurisdiction 
of  the  consilium  ordinarium  had  been  engrafted  on  the  con- 
stitution, when  the  statute-book  was  full  of  laws  to  restrain, 
if  not  to  abrogate  it  The  acts  already  mentioned,  in  the 
reign  of  Henry  VI.,  by  granting  a  temporary  and  limited 
jurisdiction  to  the  council,  demonstrate  that  its  general  exer- 
cise was  not  acknowledged  by  parliament  We  can  only 
say  that  it  may  have  continued  without  remonstrance  in  the 
reign  of  Edward  IV.  I  have  observed  in  the  text  that  the 
Rolls  of  Parliament  under  Edward  IV.  contaih  no  com- 
plaints of  grievances.  But  it  is  not  quite  manifest  that  the 
council  did  exercise  in  that  reign  as  much  jurisdiction  as  it 
had  once  done.  Lord  Hale  tells  us  that  '^  this  jurisdiction 
was  gradually  brought  into  great  disuse,  though  there  remain 
some  straggling  footsteps  of  their  proceedings  till  near  3  Hen. 
VH."  (Hist  o£  Lords'  Jurisdiction,  p.  38.)  And  the  famous 
statute  in  that  year,  which  erected  a  new  court,  sometimes 
improperly  called  the  Court  of  Star  Chamber,  seems  to  have 
been  prompted  by  a  desire  to  restore,  in  a  new  and  more 
legal  form,  a  jurisdiction  which  was  become  almost  obsolete, 
and,  being  in  contradiction  to  acts  of  parliament,  could  not 
weU  be  rendered  effective  without  one.* 

We  cannot  but  discover,  throughout  the  learned  and  lumi- 
nous Essay  on  the  Authority  of  the  Ejng's  Council,  a  strong 
tendency  to  represent  its  exercise  as  bodi  constitutional  and 
salutary.  The  former  epithet  cannot,  I  think,  be  possibly 
applicable  in  the  face  of  statute  law ;  for  what  else  determines 
our  constitution  ?     But  it  is  a  problem  with  some,  whether 

1  8«e  Note  Id  p.  189,  ft>r  the  statute  81  H.  VI.  e.  2, 

*  See  Constitutional  Ilistor/  of  Sngland,  Tol.  t.  p  49.  (1842.) 
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the  powers  actuallj  exerted  bj  this  anomalous  court,  admit- 
ting them  to  have  been,  at  least  latterly,  in  contravention  of 
many  statutes,  may  not  hare  been  rendered  necessary  by  the 
disorderly  condition  of  society  and  the  comparative  impotence 
of  the  common  law.  This  cannot  easily  be  solved  with  the 
defective  knowledge  that  we  possess.  Sometimes,  no  doubt, 
the  ^  might  on  on€  side,  and  unmight  on  the  other,"  as  the 
answer  to  a  petition  forcibly  expresses  it,  afforded  a  justifi- 
cation which,  practically  at  least,  the  commons  themselves 
were  content  to  allow.  But  were  these  exceptional  instances 
so  frequent  as  not  to  leave  a  much  greater  number  wherein 
the  legal  remedy  by  suit  before  the  king's  justices  of  assize 
might  have  been  perfectly  effectual  ?  For  we  are  not  con- 
oemed  with  the  old  county  courts,  which  were  perhaps 
tumultuary  and  partial  enough,  but  with  the  regular  admin- 
istration, civil  and  criminal,  before  the  king's  justices  of  oyer 
and  terminer  and  of  gaol  delivery.  Had  not  they,  generally 
speaking,  in  the  reign  of  Edward  III.  and  his  successors, 
such  means  of  enforcing  the  execution  of  law  as  left  no 
sufficient  pretext  for  recurring  to  an  arbitrary  tribunal? 
Liberty,  we  should  remember,  may  require  the  sacrifice  of 
some  degree  of  security  against  private  wrong,  which  a 
despotic  government,  with  an  unlimited  power  of  restraint, 
can  alone  supply.  If  no  one  were  permitted  to  travel  on 
the  high  road  without  a  license,  or,  as  now  so  usual,  without 
a  passport,  if  no  one  could  keep  arms  without  a  registry,  if 
every  one  might  be  indefinitely  detained  on  suspicion,  the 
evil  doers  of  society  would  be  materially  impeded,  but  at  the 
expense,  to  a  certain  degree,  of  every  man's  freedom  and 
enjoyment.  Freedom  being  but  a  means  to  the  greatest 
good,  times  might  arise  when  it  must  yield  to  the  security  of 
still  higher  blessings ;  but  the  immediate  question  is,  whether 
such  were  the  state  of  society  in  the  fourteenth  and  fifteenth 
centuries.  Now,  that  it  was  lawless  and  insecure,  compara- 
tively with  our  own  times  or  the  times  of  our  fathers  is 
hardly  to  be  disputed.  But  if  it  required  that  arbitrary 
government  which  the  king's  council  were  anxious  to  main- 
tain, the  representatives  of  the  commons  in  parliament, 
knights  and  burgesses,  not  above  the  law,  and  much 
interested  in  the  conservation  of  property,  must  have  com- 
plained very  unreasonably  for  more  than  a  hundred  years. 
They  were  apparently  as  well  able  to  judge  as  our  writers 
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can  be ;  and  if  thej  reckoned  a  trial  by  jury  at  nisi  pritu 
more  likely,  on  the  whole,  to  insure  a  just  adjudication  of  a 
civir  suit,  than  one  before  the  great  officers  of  state  and  other 
constituent  members  of  the  oidinary  council,  it  does  not  seem 
clear  to  me  that  we  hare  a  right  to  assert  the  contrary. 
This  mode  of  trial  by  jury,  as  has  been  seen  in  another 
place,  had  acquired,  by  the  beginning  of  tHe  fifteenth  century, 
its  present  form  ;  and  considering  the  great  authority  of  the 
judges  of  assize,  it  may  not,  probably,  have  given  very 
frequent  occasion  for  complaint  of  partiality  or  corrupt 
influence. 

NoTB  Xn.    Page  358. 

The  learned  author  of  the  Inquiry  into  the  Rise  and  Growth 
of  the  Royal  Prerogative  in  England  has  founded  his  histori- 
cal theory  on  the  confusion  which  he  supposes  to  have  grown 
up  between  the  ideal  king  of  the  constitution  and  the  personal 
king  on  the  throne.  By  the  former  he  means  the  personifi- 
cation of  abstract  principles,  sovereign  power,  and  absolute 
justice,  which  the  kw  attributes  to  the  genus  king,  but  which 
flattery  or  other  motives  have  transferred  to  the  possessor  of 
the  crown  for  the  time  being,  and  have  thus  changed  the  Teu- 
tonic cyning^  the  first  man  of  the  commonwealth,  the  man  of 
the  highest  weregild,  the  man  who  was  so  much  responsible 
that  he  might  be  sued  for  damages  in  his  own  courts  or  de- 
posed for  misgovemment,  into  the  sole  irresponsible  person 
of  indefeasible  prerogatives,  of  attributes  almost  divine,  whom 
Bracton  and  a  long  series  of  subsequent  lawyers  raised  up  to 
a  height  far  beyond  the  theory  of  our  early  constitution. 

This  is  supported  with  great  acuteness  and  learning ;  nor 
is  it  possible  to  deny  that  the  king  of  England,  as  the  law- 
books represent  him,  is  considerably  different  from  what  we 
generally  conceive  an  ancient  German  chieflain  to  have  been. 
Yet  I  doubt  whether  Mr.  Allen  has  not  laid  too  much  stress 
on  this,  and  given  to  the  fictions  of  law  a  greater  influence 
than  they  possessed  in  those  times  to  which  his  inquiry  re- 
lates ;  and  whether,  also,  what  he  calls  the  monarchical  the- 
ory was  so  much  derived  firom  foreign  sources  as  he  appre- 
hends. We  have  no  occasion  to  seek,  in  the  systems  of  civil- 
ians or  the  dogmas  of  churchmen,  what  arose  from  a  deep- 
eeated  principle  of  human  nature.     A  king  is  a  person ;  to 
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persons  alone  we  attach  the  attributes  of  power  and  wisdom ; 
on  persons  we  bestow  our  affection  or  our  iU-wiU.  An  ab» 
straction,  a  politic  idea  of  royalty,  is  convenient  for  lawyers  } 
it  suits  the  speculatiye  reasoner,  but  it  never  can  become  so 
familiar  to  a  people,  especially  one  too  rude  to  have  listened 
to  such  reasoners,  as  the  simple  image  of  the  king,  the  one 
man  whom  we  are  to  love  and  to  fear.  The  other  idea  is  a 
sort  of  monarchical  pantheism,  of  which  the  vanishing  point 
is  a  republic  And  to  this  the  prevalent  theory,  that  kings 
are  to  reign  but  not  to  govern,  cannot  but  lead.  It  is  a  plaus- 
ible, and  in  the  main,  perhaps,  for  the  times  we  have  reached, 
a  necessary  theory ;  but  it  renders  monarchy  ultimately  scarce- 
ly possible.  And  it  was  neither  the  sentiment  of  the  Anglo- 
Saxons,  nor  of  the  Norman  baronage ;  the  feudal  relation  was 
essentially  and  exclusively  personal;  and  if  we  had  not  enough, 
in  a  more  universal  feeling  of  human  nature,  to  account  for 
loyalty,  we  could  not  mistake  its  inevitable  connection  with 
the  fealty  and  homage  of  the  vassal.  The  influence  of  Bo- 
man  notions  was  not  inconsiderable  upon  ^he  continent ;  but 
they  never  prevailed  very  much  here ;  and  though,  after  the 
close  alliance  between  the  church  and  state  established  by  the 
Reformation,  the  whole  weight  of  the  former  was  thrown  into 
the  scale  of  the  crown,  the  mediaeval  clergy,  as  I  have  ob- 
served in  the  text,  were  anything  rather  than  upholders  of 
despotic  power. 

It  may  be  very  true  that,  by  considering  the  monarchy  as 
a  merely  political  institution,  the  scheme  of  prudent  men  to 
avoid  confusion,  and  confer  the  mintmum  of  personal  author- 
ity on  the  reigning  prince,  the  principle  of  his  irresponsibility 
seems  to  be  better  maintained.  But  the  question  to  which  we 
are  turning  our  eyes  is  not  a  political  one ;  it  relates  to  the 
positive  law  and  positive  sentiments  of  the  English  nation  in 
the  medieval  period.  And  here  I  cannot  put  a  few  necessa- 
ry fictions  grown  up  in  the  courts,  such  as,  the  king  never 
dies,  the  king  can  do  no  wrong,  the  king  is  everywhere,  against 
the  tenor  of  our  constitutional  language,  which  implies  an  aotr 
oal  and  active  personality.  Mr.  AUen  acknowledges  that  the 
act  against  the  Dispensers  under  Edward  II.,  and  recon- 
firmed after  its  repeal,  for  promulgating  the  doctrine  that  al- 
legiance had  more  regard  to  the  crown  than  to  the  person  of 
the  king,  ''seems  to  establish,  as  the  deliberate  opinion  of  the 
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legislatiire,  that  allegiance  is  due  to  the  person  of  the  king 
generally,  and  not  merely  to  his  crown  or  politic  capacity,  so 
as  to  be  released  and  destroyed  by  his  misgovemment  of  the 
kingdom  "  (p.  14) ;  which,  he  adds,  is  not  easily  reconcilable 
with  the  deposition  of  Richard  II.  Bat  that  was  acoomplishe;? 
by  force,  with  whatever  formalides  it  may  have  been  thought 
expedient  to  surround  it 

We  cannot,  however,  infer  from  the  declaration  of  the 
legislature,  that  allegiance  is  due  to  the  king's  person  and  not 
to  his  politic  capacity,  any  such  consequence  as  that  it  is  not, 
in  any  possible  case,  to  be  released  by  his  misgovemment 
This  was  surely  not  in  the  spirit  of  any  parlis^ent  under 
Edward  11.  or  £dward  III. ;  and  it  is  precisely  because  alle- 
giance is  due  to  the.  person,  that,  upon  either  feudal  or  natural 
principles,  it  might  be  cancelled  by  personal  misconduct  A 
contnuy  language  was  undoubtedly  held  under  the  Stuarts ; 
but  it  was  not  that  of  the  mediaeval  period. 

The  tenet  of  our  law,  that  all  the  soil  belongs  theoreticallj 
to  the  king,  is  undoubtedly  an  enormous  fiction,  and  very 
repugnant  to  the  barbaric  theory  preserved  by  the  Saxons, 
that  all  unappropriated  land  belonged  to  the  folk,  and  was 
unalienable  without  its  consent^  It  was,  however,  but  an 
extension  of  the  feudal  tenure  to  the  whole  kingdom,  and 
rested  on  the  personality  of  feudal  homage.  William  estab- 
lished it  more  by  his  power  than  by  any  theory  of  lawyers  ; 
though  doubtless  his  successors  oflen  found  lawyers  as  ready 
to  shape  the  acts  of  power  into  a  theory  as  if  they  had 
originally  projected  them.  And  thus  grew  up  the  high 
schemes  of  prerogative,  which,  for  many  centuries,  were  in 
conflict  with  those  of  liberty.  We  are  not  able,  nevertheless, 
to  define  the  constitutional  authority  of  the  Saxon  kings ;  it 
was  not  legislative,  nor  was  that  of  William  and  his  sue- 
cessors  ever  such ;  it  was  not  exclusive  of  redress  for  private 
wrong,  nor  was  this  ever  the  theory  of  English  law,  though 
the  method  of  remedy  might  not  be  sufficiently  efiective ;  yet  it 
had  certainly  grown  before  the  Conquest,  with  no  help  from 
Boman  notions,  to  something  very  unlike  that  of  the  Grerman 
kings  in  Tacitus. 


t  It  hM  b«Mi  mentlDiMd  In  %  fbrmw    JbloUad  had  aoqiiind  thtt  appalktloa  far- 
ftoto,  on  Mr.  idten's  ftuthoritji  that  tlM    ra  regit  htton  to*  OonqtMtt. 
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Note  XTTT.    Page  872. 

The  redaction  of  the  free  ceorls  into  riUenage,  especially 
if  as  general  as  is  usuallj  assumed,  ii  one  of  the  most  re- 
markable innoyations  during  the  Anglo-Norman  period ;  and 
one  which,  as  far  as  our  published  records  extend,  we  cannot 
wholly  explain.  Observations  have  been  made  on  it  bj  Mr. 
Wright,  in  the  Archaeologia  (vol.  xxx.  p.  225).  After 
adverting  to  the  oppression  of  the  peasants  in  Normandy 
which  produced  several  rebellions,  he  proceeds  thus:  — 
''These  feelings  of  hatred  and  contempt  for  the  peasantry 
were  brought  into  our  island  by  the  Norman  barons  in  the 
latter  half  of  the  eleventh  century.  The  Saxon  laws  and 
customs  continued ;  but  the  Normans  acted  as  the  Franks 
had  done  towards  the  Roman  coloni ;  they  enforced  with 
harshness  the  laws  which  were  in  their  own  favor,  and 
gradually  threw  aside,  or  broke  through,  those  which  were 
in  favor  of  the  miserable  serf.** 

In  the  Laws  of  Henry  I.  we  find  the  weregild  of  the 
twyhinder,  or  villein,  set  at  200  shillings  in  Wessex, ''  quse 
caput  regni-  est  et  legum**  (c  70).  But  this  expression 
argues  an  Anglo-Saxon  source ;  and,  in  fact,  so  much  in  that 
treatise  seems  to  be  copied,  without  regard  to  the  change  of 
times,  from  old  authorities,  mixed  up  with  provisions  of  a 
feudal  or  Norman  character,  that  we  hardly  know  how  to 
distinguish  what  belongs  to  each  period.  It  is  far  from 
improbable  that  viUenage,  in  the  sense  the  word  aHerwards 
bore,  that  is,  an  absolutely  servile  tenure  of  lands,  not  only 
without  legal  rights  over  them,  but  with  an  incapacity  of  ac- 
quiring either  immovable  or  movable  property  against  the  lord, 
may  have  made  considerable  strides  before  the  reign  of 
Henry  11.^  But  unless  light  should  be  thrown  on  its  history 
by  the  publication  of  more  records,  it  seems  almost  impossible 
to  determine  the  introduction  of  predial  villenage  more  pre- 
cisely than  to  say  it  does  not  appear  in  the  laws  of  England 
at  the  Conquest,  and  it  does  so  in  the  time  of  Glanvil.    Mr. 

t  A  presamptivtt  proof  of  this  may  b«  portion  of  the  three  clastee  of  men  to  a], 

dnwn  from  a  chapter  in  the  Laws  of  moet  the  only  part  that  appean  eTident. 

Henry  I.  o.  81,  where  the  penalty  paya-  The  cotset,  who  is  often  mentioned  In 

ble  by  a  Tilleln  Ibr  certain  petty  offences  I>omesdav,  may  thus  have  been  an  inJb- 

ie  let  at  thirty  pence ;  that  of  a  eotset  at  rior  Tlll^n,  nearly  similar  to  what  Qlut 

fifteen ;  eod  of  a  theow  at  six.    The  pu-  yU.  and  tatter  tatw-booka  call  saoh. 
Mf^  if  •xtnmeij  obaoure  ;  and  this  pro- 
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Wright's  Memoir  in  the  Archaeologia,  above  quoted,  contains 
some  interesting  matter;  but  he  has  too  much  confounded 
the  iheow^  or  Anglo-Saxon  slave,  with  the  ceorl;  not  even 
mentioning  the  latter,  though  it  is  indisputable  that  vtUannu 
is  the  equivalent  of  ceorly  and  tervus  of  theow. 

But  I  suspect  that  Wii  go  a  great  deal  too  far  in  setting 
down  the   descendants  ca  these  ceorls,  that  is,  the  whole 
Anglo-Saxon  population   except  thanes  and  burgesses,  as 
almost  universally  to  be  counted  such  villeins  as  we  read  of 
ill  our  law-books,  or  in  concluding  that  the  cultivators  of  the 
land,  even  in  the  thirteenth  century,  were  wholly,  or  .at  least 
generally,  servile.     It  is  not  only  evident  that  small  free- 
holders were  always  numerous,  but  we  are,  perhaps,  greatly  de- 
ceived in  fancying  that  the  occupiers  of  villein  tenements  were 
usually  villeins.     Terre-4enants  en  vHUncufe  and  tenants  par 
copie,  who  were  undoubtedly  free,  appear  in  the  early  Year- 
books, and  we  know  not  why  they  may  not  always  have  ex- 
isted.^   This,  however,  is  a  subject  which  I  am  not  sufficiently 
conversant  with  records  to  explore ;  it  deserves  the  attention 
of  those  well-informed  and  diligent  antiquaries  whom  we  pos- 
sess.    Meantime  it  is  to  be  observed  that  the  lands  occupied 
by  viUani  or  bordant,  according  to  the  Domesday  survey, 
were  much  more  extensive  than  the  copyholds  of  the  present 
day ;  and  making  every  allowance  for  enfranchisements,  we 
can  hardly  believe  that  all  these  lands,  being,  in  fact,  by  far 
the  greater  part  of  the  soil,  were  the  viUenagia  of  Glanvil's 
and  Bracton*8  age.     It  would  be  interesting  to  ascertun  at 
what  time  the  latter  were   distinguished  from  libera  tene- 
menta ;  at  what  time,  that  is,  the  distinction  of  territorial 
servitude,  independent  as  it  was  of  the  personal  state  of  the 
occupant,  was  established  in  England. 


Note  XIV.    Page  374. 

This  identity  of  condition  between  the  villein  regardant 
and  in  gross  appears  to  have  been,  even  lately,  called  in 
question,  and  some  adhere  to  the  theory  which  supposes  an 

I  The  fbllowing  pasnge  in  the  Chronl-  eizidtjn  Anglico  ofttioDe,  ^tba  eulseripio, 

clo  of  Brakfflood  doef  not  mention  any  de  eqjos  fidelitate  plenius  coofldebat  qolt 

manumiudon  of  the  eeoii  on  whom  abbot  bonna  agrtcola  erat,  et  qnia  nwoiebat  lo* 

Bamflon   oonftrrei   a   manor  :  —  Unum  qui  QalUce.    p.  2i. 
solum  manerium  carta  sua  oonflnnaTit 
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inferiority  in  the  latter.  The  following  consideratioiis  will 
proye  that  I  have  not  been  mistaken  in  rejecting  it :  — 

I.  It  will  not  be  contended  that  the  words  ^  regardant  ** 
and  "in  gross"  indicate  of  themselves  any  •specific  difference 
between  the  two,  or  can  mean  anything  but  the  title  by  which 
the  villein  was  held ;  prescriptive  and  territorial  in  one  case, 
absolute  in  the  other.  For  the  proof,  therefore,  of  any  such 
diiferenee  we  require  some  ancient  authority,  which  has  not 
been  given.  II.  The  villein  regardant  might  be  severed 
from  the  manor,  with  or  without  land,  and  would  then  become 
a  villein  in  gross.  If  he  was  sold  as  a  domestic  serf,  he 
might,  perhaps,  be  practically  in  a  lower  condition  than 
before,  but  his  legal  state  was  the  same.  If  he  was  aliened 
with  lands,  parcel  of  the  manor,  as  in  the  case  of  its  descent 
to  coparceners  who  made  partition,  he  would  no  longer  be 
regardant,  because  that  implied  a  prescriptive  dependence  on 
the  lord,  but  would  occupy  the  same  tenements  and  be  m 
exactly  the  same  position  as  before.  ^  Villein  in  gross,"  says 
Littleton,  "  is  where  a  man  is  seised  of  a  manor  whereunto  a 
villein  is  regardant,  and  granteth  the  same  villein  by  deed  to 
another;  then  he  is  a  villein  in  gross,  and  not  regardant." 
(Sect  181.)  III.  The  servitude  of  all  villeins  was  so  com« 
plete  that  we  cannot  conceive  degrees  in  it.  No  one  could 
purchase  lands  or  possess  goods  of  his  own ;  we  do  not  find 
that  any  one,  being  strictly  a  villein,  held  by  certain  services ; 
"  he  must  have  regard,"  says  Coke,  "  to  that  which  is  com- 
manded unto  him ;  or,  in  the  words  of  Bracton,  ^  a  quo  pne- 
standum  servitium  incertum  et  indeterminatum,  ubi  scire  non 
poterit  vespere  quod  servitium  fieri  debet  mane.'"  (Co. 
Lit.  120,  b.)  How  could  a  villein  in  gross  be  lower  th^  this  ? 
It  is  true  that  the  villein  had  one  inestimable  advantage  over 
the  American  negro,  that  he  was  a  freeman,  except  relatively 
to  his  lord ;  possibly  he  might  be  better  protected  against 
personal  injury ;  but  in  his  incapacity  of  acquiring  secure 
property,  or  of  refusing  labor,  he  was  just  on  the  same  footing. 
It  may  be  conjectured  that  some  villeins  in  gross  were  de- 
scended from  the  tern,  of  whom  we  find  25,000  enumerated 
in  Domesday.  Littleton  says,  "  If  a  man  and  his  ancestors, 
whose  heir  he  is,  have  been  seised  of  a  villein  and  of  his 
ancestors,  as  of  villeins  in  gross,  time  out  of  memory  of  man, 
these  are  villeins  in  gross."     (Sect  182.) 

It  has  been  oflen  asserted  that  villeins  in  gross  seem  not  to 
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have  been  a  numeroufl  class,  and  it  might  not  be  easy  to  ad- 
duce distinct  instances  of  them  in  the  fourteenth  and  fifteenth 
centuries,  though  we  should  scarcely  infer,  from  the  pains 
Littleton  takes  to  describe  them,  that  none  were  left  in  his 
time.  But  some  may  be  found  in  an  earlier  age.  In  the 
ninth  of  John,  William  sued  Ralph  the  priest  for  granting 
away  lands  which  he  held  to  Canford  priory.  Ralph  pleaded 
that  they  were  his  freehold.  William  replied  that  he  held 
them  in  villenage,  and  that  he  (the  plaintiff)  had  sold  one  of 
Ralph's  sisters  for  four  shillings.  (Blomefield's  Norfolk,  voL 
iii.  p.  860,  4to  edition.)  And  Mr.  Wright  has  found  in 
Madox*s  Formulare  Anglicanum  not  less  than  five  instances 
of  villeins  sold  with  their  family  and  chattels,  but  without 
land.  (Archffiologia,  xxx.  228.)  Even  where  they  were 
sold  along  with  land,  unless  it  were  a  manor,  they  would,  as 
has  been  observed  before,  have  been  villeins  in  gross.  I  have, 
however,  been  informed  that  in  valuations  under  escheats  in 
the  old  records  a  separate  value  \s  never  put  upon  villeins ; 
their  alienation  without  the  land  was  apparently  not  contem- 
plated. Few  cases  concerning  villeins  in  gross,  it  has  been 
said,  occur  in  the  Year-books;  but  villenage  of  any  kind 
does  not  furnish  a  great  many;  and  in  several  I  do  not  per- 
ceive, in  consulting  the  report,  that  the  party  can  be  shown 
to  have  been  re^irdant  One  reason  why  villeins  in  gross 
should  have  become  less  and  less  numerous  was  that  they 
could,  for  the  most  part,  only  be  claimed  by  showing  a  writ- 
ten grant,  or  by  prescription  through  descent ;  so  that,  if  the 
title-^eed  were  lost,  or  the  descent  unproved,  the  villein  be- 
came free. 

Manumissions  were  often,  no  doubt,  gratuitous;  in  some 
cases  the  villein  seems  to  have  purchased  his  freedom.  For 
though  in  strictness,  as  Glanvil  tells  us,  he  could  not  "liber- 
tatem  suam  suis  denariis  quaerere,"  inasmuch  as  all  he  pos- 
sessed already  belonged  to  the  lord,  it  would  have  been  thought 
a  meanness  to  insist  on  so  extreme  a  right.  In  order,  how- 
ever, to  make  the  deed  more  secure,  it  was  usual  to  insert  the 
name  of  a  third  person  as  paying  the  consideration-money 
for  the  enfranchisement     (Archseologia,  xxx.  228.) 

It  appears  not  by  any  means  improbable  that  regular  mon« 
ey  payments,  or  other  fixed  liabilities,  were  often  substituted 
instead  of  uncertain  services  for  the  benefit  of  the  lord  as 
well  as  the  tenant    And  when  these  had  lasted  a  considera* 
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ble  'time  in  anj  manor,  the  villenage  of  the  latter,  mthoat  anj 
manomission,  would  have  expired  by  desuetude.  But,  per- 
haps, an  entxy  of  his  tenure  on  the  court-roll,  with  a  copy 
given  to  himself,  would  operate  of  itself,  in  construction  of 
law,  as  a  manumission.    This  I  do  not  pretend  to  determine. 

Note  XV.    Page  379. 

The  public  history  of  Europe  in  the  middle  ages  inade> 
quately  represents  the  .popular  sentiment,  or  only  when  it  if 
expressed  too  loudly  to  escape  the  regard  of  writers  intent 
sometimes  on  less  important  subjects.  But  when  we  descend 
below  the  surface,  a  sullen  murmur  of  discontent  meets  the 
e^,  and  we  perceive  that  mankind  was  not  more  insensible  to 
wrongs  and  sufferings  than  at  present  Besides  the  various 
outbreakings  of  the  people  in  several  counties,  and  their  com- 
plaints in  parliament  after  the  commons  obtained  a  represen- 
tation, we  gain  a  conclusive  insight  into  the  spirit  of  the  times 
by  their  popular  poetry.  Two  very  interesting  collections  of 
this  kind  have  been  lately  published  by  the  Camden  Society, 
through  the  diligence  of  Mr.  Thomas  Wright ;  one,  the  Po- 
ems attributed  to  Walter  Mapes;  the  other,  the  Political 
Bongs  of  England,  from  John  to  Edward  11. 

Mapes  lived  under  Henry  II.,  and  has  long  been  known  as 
the  reputed  author  of  humorous  Latin  verses ;  but  it  seems 
mudi  more  probable,  that  the  far  greater  part  of  the  collec- 
tion  lately  printed  is  not  from  his  hand.  They  may  pass,  not 
for  the  production  of  a  single  person,  but  rather  of  a  class, 
during  many  years,  or,  in  general  words,  a  century,  ending 
with  the  death  of  Henry  UL  in  1272.  Many  of  them  are 
professedly  written  by  an  imaginary  Golias. 

'^They  are  not  the  expressions  of  hostility  of  one  man 
against  an  order  of  monks,  but  of  the  indignant  patriotism 
of  a  considerable  portion  of  the  English  nation  against  the 
encroachments  of  civil  and  ecclesiastical  tyranny."  (Intro- 
duction to  Poems  ascribed  to  Walter  Mapes,  p.  21.)  The 
poems  in  this  collection  reflect  almost  entirely  on  the  pope 
and  the  higher 'clergy.  They  are  all  in  rhyming  Latin,  and 
chiefly,  though  with  exceptions,  in  the  loose  trochaic  metre 
called  Leonine.  The  authors,  therefore,  must  have  been 
clerks,  actuated  by  the  spirit  which,  in  a  church  of  great  in- 
«luaUty  in  ite  endowments,  and  with  a  yery  numerons  bodj 
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of  poor  clergy,  is  apt  to  gain  strength,  but  oertainlj,  as  eccle- 
siastical history  bears  witness,  not  one  of  mere  envious  ma- 
lignity towards  the  prelates  and  the  court  of  Rome.  These 
deserved  nothing  better,  in  the  thirteenth  century,  than  biting 
satire  and  indignant  reproof,  and  the  poets  were  willing  enough 
to  bestow  both. 

But  this  popular  poetry  of  the  middle  ages  did  not  confine 
itself  to  the  church.  In  the  collection  entitled  'Political 
Songs'  we  have  some  reflecting  on  Henry  m.,  some  on  the 
general  administration.  The  famous  song  on  the  battle  of 
Lewes  in  1264  is  the  earliest  in  English ;  but  in  the  reign  of 
Edward  I.  several  occur  in  that  language.  Others  are  in 
French  or  in  Latin ;  one  complaining  of  the  taxes  is  in  aa 
odd  mixture  of  these  two  languages;  which,  indeed,  is  not 
without  other  examples  in  mediaeval  poetry.  These  Latin 
songs  could  not,  of  course,  have  been  generally  understood. 
But  what  the  priests  sung  in  Latin,  they  said  in  English ; 
the  lower  clergy  fJEmned  Uie  flame,  and  gave  utterance  to 
what  others  felt.  It  may,  perhaps,  be  remarked,  as  a  proof 
of  general  sympathy  with  the  democratic  spirit  which  was 
then  fermenting,  that  we  have  a  song  of  exultation  on  the 
great  defeat  which  Philip  IV.  had  just  sustained  at  Courtrai, 
in  1302,  by  the  burgesses  of  the  Flemish  cities,  on  whose 
liberties  he  had  attempted  to  trample  (p.  187).  lU  is  true 
that  Edward  L  was  on  HI  terms  with  France,  but  the  politi- 
cal interests  of  the  king  would  not,  perhaps,  have  dictated  the 
popular  ballad* 

It  was  an  idle  exaggeration  in  him  who  said  that,  if  he 
could  make  the  ballads  of  a  people,  any  one  might  make 
their  laws.  Ballads,  like  the  press,  and  especially  that  por- 
tion of  the  press  which  bears  most  analogy  to  them,  generally 
speaking,  give  vent  to  a  spirit  which  has  been  at  work  befisre. 
But  they  had,  no  doubt,  an  influence  in  rendering  more  de- 
terminate, as  well  as  more  active,  that  resentment  of  wrong, 
that  indignation  at  triumphant  oppression,  that  belief  in  the 
vices  of  the  great,  which,  too  often  for  social  peace  and  their 
own  happiness,  are  cherished  by  the  poor.  In  comparison, 
indeed,  with  the  efficacy  of  the  modern  press,  the  power  of 
ballads  is  trifling.  Their  lively  sprightliness,  the  humoroua 
lone  of  their  satire,  even  their  metrical  form,  sheathe  the 
sting ;  and  it  is  only  in  times  when  political  bitterness  Is  at 
Its  height  that  any  considerable  influence  can  be  attached  to 
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them,  and  then  it  becomes  undistinguishable  from  moro  en- 
ei^etic  motives.  Those  which  we  read  in  the  collection 
above  mentioned  appear  to  me  rather  the  signs  of  popular 
discontent  than  greatly  calculated  to  enhance  it.  In  that 
sense  they  are  very  interesting,  and  we  cannot  but  desire  to 
see  the  promised  continuation  to  the  end  of  Richard  II.'s 
reign.^  They  are  said  to  have  become  afterwards  less  fre- 
quent, though  the  wars  of  the  Hoses  were  likely  to  bring 
them  forward. 

Sgme  of  the  political  songs  are  written  in  France,  though 
relating  to  our  kings  John  and  Henry  III.  Deducting  these, 
we  have  two  in  Latin  for  the  former  reign ;  seven  in  Latin, 
three  in  French  (or  what  the  editor  calls  Anglo-Norman, 
which  is  really  the  same  thing),  one  in  a  mixture  of  the  two, 
and  one  in  English,  for  the  reign  of  Henry  UL  In  the 
reigns  of  Edward  I.  and  Edward  II.  we  have  eight  in  Latin, 
three  in  French,  nine  in  English,  and  four  in  mixed  lan- 
guages ;  a  style  employed  probably  for  amusement.  It  must 
be  observed  that  a  large  proportion  of  these  songs  contain 
panegyric  and  exultation  on  victory  rather  than  satire ;  and 
that  of  the  satire  much  is  general,  and  much  falls  on  the 
church;  so  that  the  animadversions  on  the  king  and  the 
nobility  are  not  very  frequent,  though  with  considerable  bold- 
ness ;  but  this  is  more  shown  in  the  Latin  than  the  English 
poems. 

.  1  Mr.  Wright  has  giv«n  »  ftur  speel-  may  rsokon  Pton  Plowman  wa  hurtanoe 

meiw  in  UmajB  on  the  Literature  and  of  popular  aatlxe,  Chough  &r  superior  to 

Popular  superstition  of  England  in  tho  the  not 
Middle  Agd^  vol.  1.  p.  257.    In  fliot  «o  ^ 
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CHAPTER  IX» 

OK  THE  STATE  OF  SOOIETT  IN  EITBOPB  BUBING  THE 

MIDDLE  AGES. 


PART  I. 


Intiodiietlaii— Seolln*  of  Uteratare  In  th«  latter  VnMi  of  the  Roman  Bmpln-* 
Iti  CauMS — Corrnption  of  th«  Latin  Language — Means  by  which  It  was  MRBcted 
— Formation  of  new  Langueges  —  Oeneral  Ignorance  of  the  Dark  Ages — Seardty 
of  Books  —  Causes  that  prerented  the  total  Extinction  of  Learning — PrenJenee 
of  Superstition  and  Fanaticism  —  General  Corruption  ct  Religion  — Monasterlss 
—  their  Eflbets— Pilgrimages  — Love  of  Field  Sports  — State  of  Agricultuie  — 
of  Internal  and  Foreign  Trade  down  to  the  End  of  the  XloTenth  Cmtory —  Im- 
provement of  Europe  dated  ftom  that  Age. 

It  has  been  the  object  of  every  preceding  chapter  of  this 
work,  either  to  trace  the  civil  revolutions  of  states  during  the 
period  of  the  middle  ages,  or  to  investigate,  with  rather  more 
minute  attention,  their  political  institutions*  There  remains 
a  large  tract  to  be  explored,  if  we  would  complete  the  circle 
of  historical  information,  and  give  to  our  knowledge  that 
copiousness  and  clear  perception  which  arise  from  compre- 
hending a  subject  under  numerous  relations.  The  philosophy 
of  history  embraces  far  more  than  the  wars  and  treaties,  the 
factions  and  cabals  of  common  political  narration ;  it  extends 
to  whatever  illustrates  the  character  of  the  human  species  in 
a  particular  period,  to  their  reasonings  and  sentiments,  their 
arts  and  industry.  Nor  is  this  comprehensive  survey  merely 
interesting  to  the  speculative  philosopher;  without  it  the 
statesman  would  form  very  erroneous  estimates  of  events, 
and  find  himself  constantiy  misled  in  any  analogical  applica- 
tion of  them  to  present  circumstances.  Nor  is  it  an  uncom- 
mon source  of  error  to  neglect  the  general  signs  of  the  times, 

1  The  snbjeet  of  the  present  chapter,  so  the  Introdnction  to  the  History  of  Ltte»- 

Ikr  as  it  relates  to  the  condition  of  litera-  ature  in  the  Fifteenth,  Sixteenth,  and 

tnre  in  the  middle  ages,  has  been  afsin  Serenteenth  Centuries.   Some  things  will 

treated  by  me  in  the  first  and  second  be  found  in  it  more  exaotlj^tated,  others 

chapters  of  a  work,  published  in  1888,  newlj  supplied  from  recent  sonrocs. 
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and  to  deduce  a  prognostic  from  some  partial  coincidence 
with  past  events,  where  a  more  enlarged  comparison  of  all 
the  facts  that  ought  to  enter  into  the  combination  would 
destroy  the  whole  parallel.  The*  philosophical  student,  how- 
ever, will  not  follow  the  antiquary  into  his  minute  details ; 
and  though  it  is  hard  to  say  what  may  not  supply  matter  for 
a  reflecting  mind,  there  is  always  some  danger  of  losing 
sight  of  grand  objects  in  historical  disquisition,  by  too  labori- 
ous a  research  into  trifles.  I  may  possibly  be  thought  to 
furnish,  in  some  instances,  an  example  of  the  error  I  con- 
demn. But  in  the  choice  and  disposition  of  topics  to  which 
the  present  chapter  relates,  some  have  been  omitted  on 
account  of  their  comparative  insignificance,  and  others  on 
account  of  their  want  of  connection  with  the  leading  subject. 
Even  of  those  treated  I  can  only  undertake  to  give  a 
transient  view;  and  must  bespeak  the  reader's  candor  to 
remember  that  passages  which,  separately  taken,  may  oflen 
appear  superficial,  are  but  parts  of  the  context  of  a  single 
chapter,  as  the  chapter  itself  is  of  an  entire  work. 

The  Middle  Ages,  according  to  the  division  I  have 
adopted,  comprise  about  one  thousand  years,  from  the  invasion 
of  France  by  Clovis  to  that  of  Naples  by  Charles  VIII. 
This  period,  considered  as  to  the  state  of  society,  has  been 
esteemed  dark  through  ignorance,  and  barbarous  through 
poverty  and  want  of  refinement  And  although  this  character 
is  much  less,  applicable  to  the  last  two  centuries  of  the 
period  than  to  those  which  preceded  its  commencement,  yet 
we  cannot  expect  to  feel,  in  respect  of  ages  at  best  imper- 
fectly civilized  and  slowly  progressive,  that  interest  which 
attends'  a  more  perfect  development  of  hiunan  capacities,  and 
more  brilliant  advances  in  improvement.  The  first  moiety 
indeed  of  these  ten  ages  is  almost  absolutely  barren,  and 
presents  little  but  a  catalogue  of  evils.  The  subversion  of 
the  Roman  empire,  and  devastation  of  its  provinces,  by  bar- 
barous nations,  either  inunediately  preceded,  or  were  coinci- 
dent with  the  conmiencement  of  the  middle  period.  We 
begin  in  darkness  and  calamity;  and  though  the  shadows 
grow  £a.inter  as  we  advance,  yet  we  are  to  break  off  our 
pursuit  as  the  morning  breathes  upon  us,  and  the  twilight 
reddens  into  the  lustre  of  day. 

No  circumstance  is  so  prominent  on  the  first  survey  of 
society  during  the  earlier  centuries  of  this  period  as  the 
depth  of  ignorance  in  which  it  was  immersed ;  and  as  from 
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^^  this,  more  than  any  single  cause,  the  moral  and 

leara^in  social  evils  which  those  ages  experienced  app»ear 
J^™*J  to  have  been  derived  and  perpetuated,  it  deserves 

to  occupy  the  first  place  in  the  arrangement  <^ 
our  present  subject.  We  must  not  altogether  ascribe  the 
ruin  of  literature  to  the  barbarian  destroyers  of  the  Roman 
empire.  So  gradual,  and,  apparently,  so  irretrievable  a 
decay  had  long  before  spread  over  all  liberal  studies,  that  it 
is  impossible  to  pronounce  whether  they  would  not  have 
been  almost  equally  extinguished  if  the  august  tlirone  of  the 
Cffisars  had  been  lefl  to  moulder  by  its  intrinsic  weakness. 
Under  the  paternal  sovereignty  of  Marcus  Aurelius  the 
approaching  declension  of  learning  might  be  scarcely  per- 
ceptible to  an  incurious  observer.  There  was  much  indeed 
to  distinguish  his  times  fi^m  those  of  Augustus;  much  lost 
in  originality  of  genius,  in  correctness  of  taste,  in  the  masterly 
conception  and  consummate  finish  of  art,  in  purity  of  the 
Latin,  and  even  of  the  Greek  language.  But  there  were 
men  who  made  the  age  famous,  grave  lawyei*s,  judicious  his- 
torians, wise  philosophers ;  the  name  of  leai*ning  was  honor- 
able, its  professors  were  encouraged;  and  along  the  vast 
surface  of  the  Roman  empire  there  was  perhaps .  a  greater 
number  whose  minds  were  cultivated  by  intellectual  discipline 
than  under  the  more  brilliant  reign  of  the  first  emperor. 

It  is  not,  I  think,  very  easy  to  give  a  perfectly  satisfactory 
solution  of  the  rapid  downfall  of  literature  between 

^  the  ages  of  Antonine  and  of  Diocletian.     Perhaps 

the  prosperous  condition  of  tbe  empire  from  Trajan  to  Marcus 
Aurelius,  and  the  patronage  which  those  good  princes  be- 
stowed on  letters,  gave  an  artificial  health  to  them  for  a 
moment,  and  suspended  the  operation  of  a  disease  which  had 
already  begun  to  undermine  their  vigor.  Perhaps  the  intel* 
lectual  energies  of  mankind  can  never  remain  stationary; 
and  a  nation  that  ceases  to  produce  original  and  inventive 
minds,  bom  to  advance  the  landmarks  of  knowledge  or  skill, 
will  recede  from  step  to  step,  till  it  loses  even  the  secondary 
merits  of  imitation  and  industry.  During  the  third  century, 
not  only  there  were  no  great  writers,  but  even  few  names  of 
indifferent  writers  have  been  recovered  by  the  diligence 
of  modem  inquiry.^     Law  neglected,  philosophy  perverted 

1  The  authors  of  Histoire  LltMraire  de  anthoritj  ;  two  of  whom  are  now  lost. 

la  France,  t.  u,  can  only  find  three  writ-  In  the  preceeding  oentoxy  tbe  ttUmlwr 

era  of  Gaul,  no  inoonslderable  part  of  wm  ooneldezably  great«^ 
the  Roman  Empire,  menttonod  upon  aaf 
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till  it  became  contemptible,  history  nearly  silent,  the  Latin 
tongue  growing  rapidly  barbarous,  poetry  rarely  and  feebly 
attempted,  art  more  and  more  vitiated ;  such  were  the  symp- 
'toms  by  which  the  age  previous  to  Constantine  announced 
the  decline  of  the  human  intellect.  If  we  cannot  fully 
account  for  this  unhappy  change,  as  I  have  observed,  we 
must,  however,  assign  much  weight  to  the  degradation  of 
Rome  and  Italy  in  the  system  of  Severus  and  his  successors, 
to  the  admission  of  barbarians  into  the  military  and  even 
civil  dignities  of  the  empire,  to  the  discouraging  influence  of 
provincial  and  illiterate  sovereigns,  and  to  the  calamities 
which  followed  for  half  a  century  the  first  invasion  of  the 
Groths  and  the  defeat  of  Decius.  To  this  sickly  condition  of 
literature  the  fourth  century  supplied  no  permanent  remedy. 
If  under  the  house  of  Constantine  the  Homan  world  suffered 
rather  less  from  civil  warfare  or  barbarous  invasions  than  in 
the  preceding  age,  yet  every  other  cause  of  decline  just 
enumerated  prevailed  with  aggravated  force ;  and  the  fourth 
century  set  in  storms,  sufficiently  destructive  in  them- 
selves, and  ominous  of  those  calamities  which  humbled  the 
majesty  of  Rome  at  the  commencement  of  the  ensuing  pe- 
riod, and  overwhelmed  the  Western  Empire  in  absolute 
and  final  ruin  before  its  termination. 

The  diffusion  of  literature  is  perfectly  distinguishable  from 
its  advancement ;  and  whatever  obscurity  we  may  find  in  ex- 
plaining the  variations  of  the  one,  there  are  a  few  simple 
causes  which  seem  to  account  for  the  other.  Knowledge  will 
be  spread  over  the  surface  of  a  nation  in  proportion  to  the 
facilities  of  education ;  to  the  free  circulation  of  books ;  to 
the  emoluments  and  distinctions  which  literary  attainments 
are  found  to  produce;  and  still  more  to  the  reward  which 
they  meet  in  the  general  respect  and  applause  of  society. 
This  cheering  incitement,  the  genial  sunshine  of  approbation, 
has  at  all  times  promoted  the  cultivation  of  literature  in  small 
republics  rather  than  large  empires,  and  in  cities  compared 
with  the  country.  If  these  are  the  sources  which  nourish 
literature,  we  should  naturally  expect  that  they  must  have 
become  scanty  or  dry  when  learning  languishes  or  expires. 
Accordingly,  in  the  later  ages  of  the  Roman  empire  a  gen- 
eral indifference  towards  the  cultivation  of  letters  became  the 
characteristic  of  its  inhabitants.  Laws  were  indeed  enacted 
by  CJonstantine,  Julian,  Theodosius,  and  other  emperors,  for 

VOL.  n.  —  M.  80 


.1  ^.  ♦: 

.'♦ 


•'-•. 


466  DECLINE  OF  LEABNING    Chap.  IX.  Paw  L 

the  encouragement  of  learned  men  and  the  promotion  of  lib- 
eral education.  But  these  laws,  which  would  not  perhaps 
have  been  thought  necessary  in  better  times,  were  unavailing 
to  counteract  the  lethargy  of  ignorance  in  which  even  ther 
native  citizens  of  the  empire  were  contented  to  repose.  This 
alienation  of  men  from  their  national  literature  may  doubtless 
be  imputed  in  some  measure  to  its  own  demerits.  A  jargon 
of  mystical  philosophy,  half  fanaticism  and  half  imposture,  a 
barren  and  inflated  eloquence,  a  frivolous  philology,  were  not 
among  those  charms  of  wisdom  by  which  man  is  to  be  diverted 
from  pleasure  or  aroused  from  indolence. 

In  this  temper  of  the  pubhc  mind  there  was  little  probabil- 
ity that  new  compositions  of  excellence  would  be  produced, 
and  much  doubt  whether  the  old  would  be  preserved.  Since 
the  invention  of  printing,  the  absolute  extinction  of  any  con- 
siderable work  seems  a  danger  too  improbable  for  apprehen- 
sion. The  press  pours  forth  in  a  few  days  a  thousand  vol- 
umes, which,  scattered  like  seeds  in  the  air  over  the  republic 
of  Europe,  could  hardly  be  destroyed  without  the  extirpation 
of  its  inhabitants.  But  in  the  times  of  antiquity  manuscripts 
were  copied  with  cost,  labor,  and  delay ;  and  if  the  diffusion 
of  knowledge  be  measured  by' the  multiplication  of  books,  no 
unfair  standard,  the  most  golden  ages  of  ancient  learning  could 
never  bear  the  least  comparison  with  the  last  three  centuries. 
The  destruction  of  a  few  libraries  by  accidental  fire,  the  des- 
olation of  a  few  provinces  by  unsparing  and  illiterate  barba- 
rians, might  annihilate  eveiy  vestige  of  an  author,  or  leave  a 
few  scattered  copies,  which,  from  the  public  indiflference,  there 
was  no  inducement  to  multiply,  exposed  to  similar  casualties 
in  succeeding  times. 

We  are  warranted  by  good  authorities  to  assign  as  a  col- 
lateral cause  of  this  irretrievable  revolution  the  neglect  of 
heathen  literature  by  the  Christian  church.  I  am  not  versed 
enough  in  ecclesiastical  writers  to  estimate  the  degree  of  this 
neglect ;  nor  am  I  disposed  to  deny  that  the  mischief  was  be- 
yond recovery  before  the  accession  of  Constantine.  From 
the  primitive  ages,  however,  it  seems  that  a  dislike  of  pagan 
learning  was  pretty  general  among  Christians.  Many  of  the 
Others  undoubtedly  were  accompUshed  in  liberal  studies,  and 
we  are  indebted  to  them  for  valuable  fragments  of  authors 
whom  we  have  lost  But  the  literaiy  character  of  the  church 
is  not  to  be  measured  by  that  of  its  more  illustrious  leaders. 
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Proscribed  and  persecuted,  the  earlj  Christians  had  not  per* 
haps  access  to  the  public  schools,  nor  inclination  to  studies 
which  seemed,  very  excusably,  uncongenial  to  the  character 
of  their  profession.  Their  prejudices,  however,  survived  the 
establishment  of  Christianitj.  The  fourth  council  of  Car- 
thage in  898  prohibited  the  reading  of  secular  books  bj  bish- 
ops. Jerome  plainly  condemns  the  study  of  them  except  for 
pious  ends.  All  physical  science  especially  was  held  in 
avowed  contempt,  as  inconsistent  with  revealed  truths.  Nor 
do  there  appear  to  have  been  any  canons  made  in  favor  of 
learning,  or  any  restriction  on  the  ordination  of  persons  abso- 
lutely illiterate.^  There  was  indeed  abundance  of  what  is 
called  theological  learning  displayed  in  the  controversies  of 
the  fourth  and  fiflh  centuries;  and  those  who  admire  such 
disputations  may  consider  the  principal  champions  in  them  as 
contributing  to  the  glory,  or  at  least  retarding  the  decline,  of 
literature.  But  I  believe  rather  that  polemical  disputes  will 
be  found  not  only  to  corrupt  'the  genuine  spirit  of  religion, 
but  to  degrade  and  contract  the  faculties.  What  keenness 
and  subtlety  these  may  sometimes  acquire  by  such  exercise  is 
more  like  that  worldly  shrewdness  we  see  in  men  whose  trade 
it  is  to  outwit  their  neighbors  than  the  clear  and  calm  dis- 
crimination of  philosophy*  However  this  may  be,  it  cannot 
be  doubted  that  the  controversies  agitated  in  the  church  during 
these  two  centuries  must  have  diverted  studious  minds  from 
profane  literature,  and  narrowed  more  and  more  the  circle  of 
that  knowledge  which  they  were  desirous  to  attain. 

The  torrent  of  irrationed  superstitions  which  carried  all  be- 
fore it  in  the  fifth  century,  and  the  progress  of  ascetic  enthu- 
siasm, had  an  influence  still  more  decidedly  inimical  to  learn- 
ing. I  cannot  indeed  conceive  any  state  of  society  more  ad- 
verse to  the  intellectual  improvement  of  mankind  than  one 
which  admitted  of  no  middle  line  between  gross  dissoluteness 
and  fanatical  mortification.  An  equable  tone  of  public  mor- 
als, social  and  humane,  verging  neither  to  voluptuousness  nor 
austerity,  seems  the  most  adapted  to  genius,  or  at  least  to  let- 
ters, as  it  is  to  individual  comfort  and  national  prosperity. 
After  the  introduction  of  monkery  and  its  unsocial  theory  of 

1  Moilieixn,  Gent.  4.     Timbosefai  en-  opt  in  fh«  gsneiml   eovncUs  of  Bph/^ 

dMTon  to  elerate  higher  the  learning  d  sob  and  Ohaloedon  conld  not  write  their 

tbeearlyChrteJanfl,  t.  U.  p.  828.    Jortin,  namft.    liemarkB  on   Hocleeiaet.     Hlst^ 
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duties,  the  serious  and  reflecting  part  of  mankind,  on  whom 
science  most  relies,  were  turned  to  habits  which,  in  the  most 
&vorable  view,  could  not  quicken  the  intellectual  energies ; 
and  it  might  be  a  difficult  question  whether  the  cultivators 
and  admirers  of  useful  literature  were  less  likelj  to  be  found 
among  the  profligate  citizens  of  Rome  and  their  barbarian 
conquerors  or  the  melancholy  recluses  of  the  wilderness. 

Such  therefore  was  the  state  of  learning  before  the  subver- 
sion of  the  Western  Empire.  And  we  may  form  some  notion 
how  little  probability  there  was  of  its  producing  any  excel- 
lent fruits,  even  if  that  revolution  had  never  occiurred,  by 
considering  what  took  place  in  Greece  during  the  subsequent 
ages;  where,  although  there  was  some  attention  shown  to 
preserve  the  best  monuments  of  antiquity,  and  diligence  in 
compiling  from  them,  yet  no  one  original  writer  of  any  supe- 
rior merit  arose,  and  learning,  though  plunged  but  for  a  short 
period  into  mere  darkness,  m^y  be  said  to  have  languished 
in  a  middle  region  of  twilight  for  the  greater  part  of  a 
thousand  years. 

But  not  to  delay  ourselves  in  this  speculation,  the  final 
settlement  of  barbarous  nations  in  Gaul,  Spain,  and  Italy  con- 
summated the  ruin  of  literature.  Their  first  irruptions  were 
uniformly  attended  with  devastation  ;  and  if  some  of  the 
Grothic  kings,  after  their  establishment,  proved  humane  and 
civilized  sovereigns,  yet  the  nation  gloried  in  its  original 
rudeness,  and  viewed  with  no  unreasonable  disdain  arts  which 
had  neither  preserved  their  cultivators  from  corruption  nor 
raised  them  from  servitude.  Theodoric,  the  most  famous  of 
the  Ostrogoth  kings  in  Italy,  could  not  write  his  name,  and  is 
said  to  have  restrained  his  countrymen  from  attending  those 
schools  of  learning  by  which  he,  or  rather  perhaps  his  minis- 
ter Gassiodorus,  endeavored  to  revive  the  studies  of  his  Ital- 
iad  subjects.  Scarcely  one  of  the  barbarians,  so  long  as  they 
continued  unconfused  with  the  native  inhabitants,  acquired 
the  slightest  tincture  of  letters ;  and  the  praise  of  equal  igno- 
rance was  soon  aspired  to  and  attained  by  the  entire  mass  of 
the  Roman  laity.  They,  however,  could  hardly  have  divested 
themselves  so  completely  of  all  acquaintance  with  even  the 
elements  of  learning,  if  the  language  in  which  books  were 
written  had  not  ceased  to  be  their  natural  dialect.  This  re- 
markal  le  change  in  the  speech  of  France,  Spain,  and  Italy 
is  most  mtunately  connected  with  the  extinction  of  learning ; 
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and  there  is  enough  of  obscurity  as  well  as  of  interest  in  the 
subject  to  deserve  some  discussion. 

It  is  obvious,  on  the  most  cursory  view  of  the  French  and 
Spanish  languages,  that  they,  as  well  as  the  Ital-  oormptfcm 
ian,  are  derived  from  one  common  source,  the  Lat-  of  the  Latin 
in.  That  must  therefore  have  been  at  some  period,  *•"«"•«•• 
and  certainly  not  since  the  establishment  of  the  barbarous  na- 
tions in  Spain  and  Graul,  substituted  in  ordinary  use  for  the 
original  dialects  of  those  countries  which  are  generally  sup- 
posed to  have  been  Celtic,  not  essentially  differing  from  those 
which  are  spoken  in  Wales  and  Ireland.  Rome,  says  Augus- 
tin,  imposed  not  only  her  yoke,  but  her  language,  upon  con- 
quered nations.  The  success  of  such  an  attempt  is  indeed 
very  remarkable.  Though  it  is  the  natural  effect  of  con- 
quest, or  even  of  conmiercial  intercourse,  to  ingraft  fresh 
words  and  foreign  idioms  on  the  stock  of  the  original  lan- 
guage, yet  the  entire  disuse  of  the  latter,  and  adoption  of  one 
radically  different,  scarcely  takes  place  in  the  lapse  of  a  far 
longer  period  than  that  of  the  Roman  dominion  in  Gaul. 
Thus,  in  part  of  Britany  the  people  speak  a  language  which 
has  perhaps  sustained  no  essential  alteration  from  the  revolu- 
tion of  two  thousand  years ;  and  we  know  how  steadily  an- 
other Celtic  dialect  has  kept  its  ground  in  Wales,  notwith- 
standing English  laws  and  government,  and  the  long  line  of 
contiguous  frontier  which  brings  the  natives  of  tliat  princi- 
pality into  contact  with  Englishmen.  Nor  did  the  Romans 
ever  establish  their  language  (I  know  not  whether  they  wished 
to  do  so)  in  this  islan<^  as  we  perceive  by  that  stubborn  Brit- 
ish tongue  which  has  survived  two  conquests.^ 

In  Gaul  and  in  Spain,  however,  they  did  succeed,  as  the 
present  state  of  the  French  and  peninsular  languages  renders 
undeniable,  though  by  gradual  changes,  and  not,  as  the  Ben- 


•  Gibbon  ronndly  ■■in  la  th»t  '*th6  eolor  to  Qlbbon*!  anartlon  if  on*   in 

tongnngtt  of  Virgil  and  <^c«ro.  tlkongh  whieh  Agrioola  is  said  to  haTo  eneonr* 

with  tome  ineritablo  mixton  of  cormp-  aged  tho  children  of  Brltiah  chieftaina 

tion,  was  80  uidTersaUj  adopted  in  Aflriea,  to  acqoire  a  taste  tat  liberal  studiee,  and 

Spain,  Gaol,  Oreat  Britain,  and  Pannonla,  toliaTe  sncoeeded  so  mneh  brjndicioaa 

that  the  fldot  timoea  of  the  Panlo  or  commendation  of  their  abiyties,  nt  qnl 

Celtic  Idioms  were  presenred  only  in  the  modo  linguam  Romaoam  abnuebant,  elo- 

monntains  or  among  the  peasants."    De-  qnentiam  ooncnpiseeiBot.  (e.  21.)  Tliii. 

clioe  and  lUl,  toL  i.  p.  00,  (Sro.  edit.)  it  is  sniBciently  obrioos,  is  Terr  dUbrsni 

For  Britain  lie  quotes  Tacitas^s  Life  of  from  the  national  adootlon  of  Latin  as  a 

Agrioola  as  his  voneher.    Bat  the  only  mothcT'tongne. 
passage  in  this  woric  that  giyes  the  least 
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edidmo  authors  of  the  Histoire  Littdraire  de  la  France  seem 
to  imagine,  by  a  sudden  and  arbitrary  innoTation.^  This  is 
neither  possible  in  itself,  nor  agreeable  to  the  testimony  of 
Irenseus,  bishop  of  Lyons  at  the  end  of  the  second  century, 
who  laments  the  necessity  of  learning  Celtic'  But  although 
the  inhabitants  of  these  provinces  came  at  length  to  make  use 
of  Latin  so  completely  as  their  mother-tongue  that  few  ves- 
tiges of  their  original  Celtic  could  perhaps  be  discovered  in 
their  common  speech,  it  does  not  follow  that  they  spoke  with 
tlie  pure  pronunciation  of  Italians,  far  less  with  that  conform- 
ity to  the  written  sounds  which  we  assume  to  be  essential  to 
the  expression  of  Latin  words. 

It  appears  to  be  taken  for  granted  that  the  Romans  pro- 
Ancient  nounced  their  language  as  we  do  at  present,  so  far 
Latin  pro-  at  least  as  the  enunciation  of  all  the  consonants, 
nonciation     ^Q^^y^r  ^q  jj^^lj  admit  our  deviations  finom  the 

classical  standard  in  propriety  of  sounds  and  in  measure  of 
time.  Yet  the  example  of  our  own  language,  and  of  French, 
might  show  us  that  orthography  may  become  a  very  inade- 
quate representative  of  pronunciation.  It  is  indeed  capable 
of  proof  that  in  the  purest  ages  of  Latinity  some  variation 
existed  between  these  two.  Those  numerous  changes  in 
spelling  which  distinguish  the  same  words  in  the  poetry  of 
Ennius  and  of  Virgil  are  best  explained  by  the  supposition 
of  their  being  accommodated  to  the  current  pronunciation. 
Harsh  combinations  of  letters,  softened  down  through  delicacy 
of  ear  or  rapidity  of  utterance,  gradually  lost  their  place  in 
the  written  language.  Thus  exfregit  and  adrogavit  assumed 
a  form  representing  their  more  liquid  sound ;  and  auctor  was 
latterly  spelled  autor^  which  has  been  followed  in  French  and 
Italian.  Autor  was  probably  so  pronounced  at  all  times ;  and 
the  orthography  was  afterwards  corrected  or  corrupted,  which- 
ever we  please  to  say,  according  to  the  sound.  We  have  this 
best  authority  to  assert  that  the  final  m  was  very  faintly  pro- 
nounced, rather  it  seems  as  a  rest  and  short  interval  between 
tw<T  syllables  than  an  articulate  letter ;  nor  indeed  can  we 
conceive  upon  what  other  ground  it  was  subject  to  elision  be* 
fore  a  vowel  in  verse,  since  we  cannot  suppose  that  the  nice 

1 1.  Til.  praflM.  that  Odtie  wm  fpokan  In  Gaol,  or  at 

•  It  appean,  by  a  paaaage  quoted  from  tout  partt  of  lt|  m  itbU  ai  Punle  la 

fha   digvBt  hj  M.    Bonamj,    Htai.  de  Aftlea. 

PAead.  dee  InaeriptlQiis,  t.  xzIt.  p.  68d) 
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ears  of  Rome  would  have  submitted  to  a  capricious  role  of 
poetry  for  which  Greece  presented  no  analogy.* 

A  dedsive  proof,  in  my  opinion,  of  the  deviation  which 
took  place,  through  the  rapidity  of  ordinary  elocution,  from 
the  strict  laws  of  enunciation,  may  be  found  in  the  metre  of 
Terence.  His  veraes,  which  are  absolutely  refractory  to  the 
common  laws  of  prosody,  may  be  readily  scanned  by  the  appli- 
cation of  this  principle.  Thus,  in  the  first  act  of  the  Heauton- 
timorumenos,  a  part  selected  at  random,  I  have  found:  I.  Vow- 
els contracted  or  dropped  so  as  to  shorten  the  word  by  a  syl- 
lable ;  in  m,  md^  diutiuSy  et,  soltus,  earn,  untw,  suam,  divitias, 
ienexy  voluptcaem,  tUiuSj  semeL  II.  The  proceleusmatic  foot, 
or  four  short  syllables,  instead  of  the  dactyl ;  seen.  i.  v.  59, 
73,  76, 88, 109 ;  seen.  ii.  v.  86.  HI.  The  ehsion  ofsm  words 
ending  with  us  or  is  short,  and  sometimes  even  of  the  whole 
syllable,  before  the  next  word  beginning  with  a  vowel ;  io 
seen.  i.  v.  80, 81, 98, 101, 116, 119  ;  seen.  ii.  v.  28.  IV.  Th( 
first  syllable  of  tile  is  repeatedly  shortened,  and  indeed  nothing 
is  more  usual  in  Terence  than  this  license;  whence  we  may  col- 
lect how  ready  this  word  was  for  abbreviation  into  the  French 
and  Italian  articles.  V.  The  last  letter  of  apud  is  cut  off, 
seen.  i.  v.  120  ;  and  seen.  ii.  v.  8.  VI.  Ilodte  is  used  as  a 
pyrrhichius,  in  seen.  ii.  v.  11.  VII.  Lastly,  there  is  a  clear 
instance  of  a  short  syllable,  the  antepenultimate  of  impvlerim^ 
lengthened  on  account  of  the  accent  at  the  113th  verse  of  the 
first  scene. 

These  licenses  are  in  all  probability  chiefly  colloquial,  and 
would  not  have  been  adopted  in  public  harangues,  j^  oomip- 
to  which  the  precepts  of  rhetorical  writers  com-  Uon  by  tiie 
monly  relate.     But  if  the  more  elegant  language  p®p~^*««' 
of  the  Romans,  since  such  we  must  suppose  to   have  been 
copied  by  Terence  for  his  higher  characters,  differed  so  much 
in  ordinary  discourse  fh)m  their  orthography,  it  is  probable 
that  the  vulgar  went  into  much  greater  deviations.     The 
popular  pronunciation   errs  generally,  we   might   say  per- 
haps  invariably,  by  abbreviation  of  words,  and  by  lique- 
fymg  consonants,  as  is  natural  to  the  rapidity  of  colloquial 
speech.^     It  is  by  their  knowledge  of  orthography  and  ety- 

^  Atqne  eftdem  ilia  litera,  quotlM  ul-  Neqne  enim  extmiknr,  sed  obacuratur,  ek 

tlma  Mt,  et  Tocalem  verbi  sequentis  Ita  tantCim  aliqaa  inter  duos  rocales  velnt 

eontlngit,  Qt  iaeam  traiMiTepos6it,etiua  nota  est,  ne  ipsae  coeant.  Quintillan,  In- 

•i  Bcribttur.  tanwn  parum  exprlxnitur,  at  atitut.  1.  ix.  c.  4,  p.  585.  edit.  Capperonier. 

MuUvm  iUe^  et  Quantum  erat :  adeo  ut  *  The  Ibllowing  pa«»ge  of  Quintillan  ii 

peiMi  ec^Joidan  nom  litens  aonum  roddat.  an  eTidence  both  of  the  omiasion  of  lianb 
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mology  that  the  more  educated  part  of  the  communitj  is 
preserved  from  these  corrupt  modes  of  pronunciation.  There 
is  always  therefore  a  standard  by  which  common  speech  may 
be  rectified ;  and  in  proportion  to  the  diffusion  of  knowledge 
and  politeness  the  deviations  from  it  will  be  more  slight  and 
And  the  gradual.  But  in  distant  provinces,  and  espedallj 
proTiDoidB.  ^here  the  language  itself  is  but  of  recent  intro- 
duction, many  more  changes  may  be  expected  to  occur* 
Even  in  France  and  England  there  are  provincial  dialects, 
which,  if  written  with  all  their  anomalies  of  pronunciation 
as  well  as  idiom,  would  seem  strangely  out  of  unison  with 
the  regular  language ;  and  in  Italy,  as  b  well  known,  the^ 
varieties  of  dialect  are  still  more  striking.  Now,  in  an 
advancing  state  of  society,  and  especially  with  such  a  vigor- 
ous political  circulation  as  we  experience  in  England,  lan- 
guage will  constantly  approximate  to  uniformity,  as  provincial 
expressions  are  more  and  more  rejected  for  incorrectness  or 
inelegance.  But,  where  litemture  is  on  the  decline,  and 
public  misfortunes  contract  the  circle  of  those  who  are  solici- 
tous about  refinement,  as  in  the  last  ages  of  the  Roman 
empire,  there  will  be  no  longer  any  definite  standard  of 
living  speech,  nor  any  general  desire  to  conform  to  it  if  one 
could  be  found ;  and  thus  the  vicious  corruptions  of  the  vulgar 
will  entirely  predominate.  The  niceties  of  ancient  idiom 
will  be  totally  lost,  while  new  idioms  will  be  formed  out  of 
violations  of  grammar  sanctioned  by  usage,  which,  among  a 
civilized  people,  would  have  been  proscribed  at  their  ap- 
pearance. 

Such'  appears  to  have  been  the  progress  of  corruption  in 
the  Latin  language.  The  adoption  of  words  from  the  Teu- 
tonic dialects  of  the  barbarians,  which  took  place  very  freely, 
would  not  of  itself  have  destroyed  the  character  of  that  lan- 
guage, though  it  sullied  its  purity.  The  worst  Law  Latin  of  . 
the  middle  ages  is  still  Latin,  if  its  barbarous  terms  have  - 
been  bent  to  the  regular  inflections.     It  is  possible,  on  the 


or  snperfluoiiB  ktten  bT  the  best  ipeak-  nnmenure  Utens,  molestam  et  odioflnni. 

erSf  uid  of  the  corrupt  ftobreTiattons  lun-  —  Nam  et  Tocalea  freqaentiaaime  ooeant, 

al  with  the  wont.     Dilucida  rero  erit  et  coneonantlum  qmedam  Ineeqoente  nh 

pronuDcUtio  prlmnm,  si  verba  tota  exe-  oali  disstmulantur ;  utriusque  exemplom 

gerit,  qaorum  pars  deTorari,  pars  destital  poeoimus  ;  Maltum  ille  et  terrls.  Vltatur 

iolet,  plerlsque  extromas  sjllabas  non  pro-  etiam  dariorum  ioter  se  congressoSf  undo 

fisrentibos,  dam  prlorum  sono  iodatgent.  pelUxit  et  coUegUy  et  qtus  i^o  looo  dlota 

Ut  est  aotem  neeessaria  rerborum  expla-  sant.  1.  ii.  o.  8i  p.  686 
oatto,  ita  omues  compntaxe  et  yelut  ad- 
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Other  band,  to  write  whole  pages  of  Italian,  wherein  eveiy 
word  shall  be  of  unequivocal  Latin  derivation,  though  the 
character  and  personalitj,  if  I  maj  so  saj,  of  the  language  be 
entirely  dissimilar.  But,  as  I  conceive,  the  loss  of  literature 
took  away  the  only  check  upon  arbitrary  pronunciation  and 
upon  erroneous  grammar.  Each  people  innovated  through 
caprice,  imitation  of  their  neighbors,  or  some  of  those  inde- 
scribable causes  which  dispose  the  organs  of  different  nations 
to  different  sounds.  The  French  melted  down  the  middle 
consonants;  the  Italians  omitted  the  finaL  CoiTuptions 
ansing  out  of  ignorance  were  mingled  with  those  of  pronun- 
ciation. It  would  have  been  marvellous  if  illiterate  and 
semi-barbarous  provincials  had  preserved  that  delicate  pre- 
cision in  using  the  inflections  of  tenses  which  our  best  scholars 
do  not  clearly  attain.  The  common  speech  of  any  people  whose 
language  is  highly  complicated  will  be  full  of  solecisms. 
The  French  inflections  are  not  comparable  in  number  or 
delicacy  to  the  Latin,  and  yet  the  vulgar  confuse  their  most 
ordinary  forms. 

But,  in  all  probability,  the  variation  jof  these  derivative 
languages  from  popular  Latin  has  been  considerably  less 
than  it  appears.  In  the  purest  ages  of  Latinity  the  citizens 
of  Rome  itself  made  use  of  many  terms  which  we  deem 
barbarous,  and  of  many  idioms  which  we  should  reject  as 
modem.  That  highly  complicated  grammar,  which  the  best 
writers  employed,  was  too  elliptical  and  obscure,  too  deficient 
in  the  connecting  parts  of  speech,  for  general  use.  We  can- 
not indeed  ascertain  in  what  degree  the  vulgar  Latin  differed 
^  from  that  of  Cicero  or  Seneca.     It  would  be  highly  absurd 

to  imagine,  as   some  are  said  to  have  done,  that  modem 
Italian  was  spoken  at  Rome  under  Augustus.^     But  I  believe 
.  it  may  be  asserted  not  only  that  much  the  greater  part  of 

4  those  words  in  the  present  language  of  Italy  which  strike 

«  us  as  incapable  of  a  Latin  etymology  are  in  fact  derived 

from  those  current  in  the  Augustan  age,  but  that  very  many 
phrases  which  offended  nicer  ears  prevailed  in  the  same  ver- 
nacular speech,  and  have  passed  from  thence  into  the  modem 
'  French  and  Italian.     Such,  for  example,  was  the  frequent 

1  TbmbOMhl  (Storift   deU.   Lett.  Ital.    b«Iiev«  that  either  of  them  ooold  auis* 
t.  Ili.  pre&ee,  p.  t.)  imputes  this  porodox    tain  it  in  ft  UUnX  seose. 
Id  Bembo  and  Quadrio;  but  I  can  hardly 


« 


ws^Bsa 
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nse  of  prepositions  to  indicate  a  relation  between  two  parts 
of  a  sentence  which  a  classical  writer  would  have  made  to 
depend  on  mere  inflection.^ 

From  the  difficulty  of  retaining  a  right  discrimination  of 
tense  seems  to  have  proceeded  the  active  auxiliary  verb.  It 
is  possible  that  this  was  borrowed  from  the  Teutonic  lan- 
guages of  the  barbarians,  and  acconmiodated  both  by  them 
and  by  the  natives  to  Y^ords  of  Latin  origin.  The  passive 
auxiliary  is  obtained  by  a  very  ready  resolution  of  any  tense 
in  tliat  mood,  and  has  not  been  altogether  dispensed  with 
even  in  Greek,  while  in  Latin  it  is  used  much  more  fre- 
quently. It  is  not  quite  so  easy  to  perceive  the  propriety  of 
the  active  habeo  or  teneo,  one  or  both  of  which  all  modern 
languages  have  adopted  as  their  auxiliaries  in  conjugating 
the  verb.  But  in  some  instances  this  analysis  is  not  im- 
proper; and  it  may  be  supposed  that  nations,  careless  of 
etymology  or  correctness,  applied  the  same  verb  by  a  rude 
analogy  to  cases  where  it  ought  not  strictly  to  have  been 
employed.^ 

Next  to  the  changes  founded  on  pronunciation  and  to  the 
substitution  of  auxiliary  verbs  for  inflections,  the  usage  of 
the  definite  and  indefinite  articles  in  nouns  appears  the  most 
considerable  step  in  the  transmutation  of  Latin  into  its  deriva- 
tive languages.  None  but  Latin,  I  believe,  has  ever  wanted 
this  part  of  speech ;  and  the  defect  to  which  custom  recon- 
ciled the  Romans  would  be  an  insuperable  stumbling-block 
to  nations  who  were  to  translate  their  original  idiom  into 
that  language.  A  coarse  expedient  of  applying  imus,  ipse^  or 
tile  to  the  purposes  of  an  article  might  perhaps  be  no  unfre- 
quent  vulgarism  of  the  provincials;  and  afler  the  Teutonic 
tribes  brought  in  their  own  grammar,  it  was  natural  that  a 
corruption  should  become  universal,  which  in  &ct  supplied  a 
real  and  essential  deficiency. 

That  the  quantity  of  La^n  syllables  is  neglected,  or  rather 


1  M.  Bonamy,  In  an  emaj  printed  in  Tlew  that  I  havB  aaan  of  the  proooM  of 
lltei.  de  TAeadteaie  dM  Inaonptlons,  t.  transition  by  which  Latin  was  ehanfad 
xzlT.,  has  produced  wveral  proofr  of  this  Into  French  and  Italian.  Add  howeTer, 
from  the  elassioiU  writers  on  agrioaltura  the  prelhce  to  Tiraboeehi^s  third  yolnme 
and  other  arts,  though  some  of  his  In-  and  the  thirty-second  dissertation  of  Ma- 
stances  are  not  In  point,  as  any  schoolboy  ratorl. 

would  have  UAd  him.    Thii  essay,  which  >  See  Lanii,  Sa«io  della  Ungna  Btrus- 

by  some  accident  had  escaped  my  notice  ca,  t.  i.  c.  481;  Mem.  de  I'Aoad.  del  la 

tUl  I  had  nearly  finished  the  obserrations  scrip,  t.  zzIt.  p.  688. 
m  my  text,  contains,  I  think,  Um  best 
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lost,  in  modem  pronunciation,  seems  to  be  generally  pKoim^. 
admitted.      Whether,  indeed,  the  ancient  Bomans,  ^o"  •"' 
in  their  ordinarj  speaking,  distinguished  (he  meaa-  i^^iad 
ure   of  ayllflbles  with  such  uniform  musical  ao-  '■xio""^' 
uuncy  aa  we  imagine,  giving  a  certain  time  to  those  termed 
long,  and  exactly  half  that  duration  to  the  short,  might  rery 
reasonably  be  questioned;  though  this  was  probably  done,  or 
attempted  to  be  done,  by  every  reader  of  poetry.     Certainly, 
however,  the  laws  of  quantity  were  forgotten,  and  an   ae>  ' 
centual  pronunciation  came  to  predominate,  before  Latin  bad 
cea^d  to  be  a  living  language.     A  Christian  writer  named 
CommodianuB,  who  lived  before  the  end  of  the  third  century 
according  to  some,  or,  as  others  think,  in  the  reign  of  Con< 
stantine,  has  left  us  a  philological  curiosity,  in  a  series  j/t 
attacks  on  the  pagan  superstitions,  composed  in  what  are 
meant  to  be  verses,  regulated  by  accent  instead  of  quantity, 
exactly  as  we  read  Virgil  at  presenL* 

It  is  not  improbable  that  Commodlanus  may  have  writtea 
in  Africa,  the  province  in  which  more  than  any  the  purity  of 
Latin  was  debased.  At  the  end  of  the  fourth  century  Sl 
Angustin  assailed  his  old  enemies,  the  Donatists,  with  nearly 
Ibe  same  arms  that  Commodianus  had  wielded  against  hea- 
thenism. But  as  the  refined  and  various  music  of  hexame- 
ters was  unlikely  to  be  relished  by  the  vulgar,  lie  prudently 
adopted  a  different  measure.*    All  the  nations  of  Europe  seem 


m-JS^  ii»-.i   „_    A-i^    ™,h  ■  ,1  Mlnucla.    Fell..      Some   .pMio,. 

Tirtttow  Domtamn,  dotao,  pcoh .  «!-  ,u„«,fn  HurrU'tPhJloioslallngulrt. 

<H>»i>«d«tiulcnoi«l»tiu<>T<rmn.  ^buBitanU.  p»atonim  nlot  bib« 

OoBUDBdluiu  bannr  did  not  k»p  wnturbBra; 

M  Ui  llow  mn  not  ndiudU*  u  uj  pro-  
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to  love  the  trochaic  verse ;  it  was  firequent  on  the  Greek  and 
Roman  stage ;  it  is  more  common  than  any  other  in  the 
popular  poetry  of  modem  languages.  This  proceeds  fiom 
its  simplicity,  its  liveliness,  and  its  ready  acoonmiodation  to 
dancing  and  music  In  St.  Austin's  poem  he  united  to  a 
trochaic  measure  the  novel  attraction  of  rhyme. 

As  Africa  must  have  lost  all  regard  to  the  rules  of  measure 
in  the  fourth  century,  so  it  appears  that  Gaul  was  not  more 
correct  in  the  next  two  ages.  A  poem  addressed  by  Aus* 
picius  bishop  of  Toul  to  count  Arbogastes,  of  earlier  date 
probably  than  the  invasion  of  Clovis,  is  written  with  no  regard 
to  quantity.^  The  bishop  by  whom  this  was  composed  is 
mentioned  by  his  contemporaries  as  a  man  of  learning. 
Probably  he  did  not  chose  to  perplex  the  barbarian  to  whom 
h^  was  writing  (for  Arbogastes  is  plainly  a  barbarous  name) 
by  legitimate  Roman  metre.  In  the  next  century  Gregory 
of  Tours  informs  us  that  Chilperic  attempted  to  write  Ladn 
verses ;  but  the  lines  could  not  be  reconciled  to  any  division 
of  feet ;  his  ]gnoi*ance  having  confounded  long  and  short 
syllables  together.'  Now  Chilperic  must  have  learned  to 
speak  Latin  like  other  kings  of  the  Franks,  and  was  a  smat- 
terer  in  several  kinds  of  literature.  If  Chilperic  therefore 
was  not  master  of  these  distinctions,  we  may  conclude  that 
the  bishops  and  other  Romans  with  whom  he  conversed  did 
not  observe  them ;  and  that  his  blunders  in  versificadon  arose 
from  ignorance  of  rules,  which,  however  fit  to  be  preserved  in 
poetry,  were  entirely  obsolete  in  the  living  Latin  of  his  age. 
Indeed  the  frequency  of  false  quantities  in  the  poets  even  of 
the  fifth,  but  much  more  of  the  sixth  century,  is  palpable. 
Fortunatus  is  quite  full  of  them.  This  seems  a  decisive 
proof  that  the  ancient  pronunciation  was  lost     Avitus  tells 

Oomparans  legnom  oodorom  retlonlo  Aoflplaiiu,   qui    dIUgo,  niatem  dioo 

miMO  in  mare,  plaiimam. 

Ooncreganti  mnltoa  pboM,  omne  genus  Bfagnas  ooeleiti  Domino  rependo  eorda 

nine  at  iade,  gratlaa 

Qnoa  cum  traxiaaant  ad  Uttua,  tnno  Qnod  te  Tullenai  prozima  magnum  In 

ooapornnk  aeparare,  nrba  Tidimns. 


BonoamTaaamlaanint,relIqaoama]M  Mnltia    ma   tola  arttbna   UBtlfloabaa 

in  man.  antea, 

Thia  tndi  la  much  below  the  leTal  of  ^^^jf^**  °**^*  "*  •"^*** 

Augaatin ;  but  it  eoold  not  hare  been  ^ 

later  than  hia  aga.  •  Gliilpericna  rez conftdft 

>  Reeaeil  dea  Hlatoriena,  t,  i.  p.  814;  dnoelibroSf  quorum  Tenienlidebnea  nol- 

It  bcgina  in  the  following  manner  :  —  Ua  pedibna  anbabtere  poaaunt :  in  qnibua, 

dum  non  intelligebat.  pro  longia  sjDabaa 

PiMoelao   ezpeotabili   hia    Arbogaato  bratea  poauit,  at  pro  bre?ibua  longaa  at«p 

oomitt  tuabtt.    1.  tI.  o.  46. 
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us  that  few  preserved  the  proper  measure  of  syllables  in 
singiDg.  Yet  he  was  bishop  of  Vienne,  where  a  purer  pronun- 
ciation might  be  expected  than  in  the  remoter  parts  of  Gaul.' 

Defective,  however,  as  it  had  become  in  respect  of  pro- 
nunciation, Latin  was  still  spoken  in  France  during  change  of 
the  sixth  and  seventh  centuries.     We  have  com-  ^tin  into 
positions  of  that  time,  intended  for  the  people,  in    ,^   ^' 
grammatical  language.    A  song  is  still  extant  in  rhjme  and 
loose  accentual  measure,  written  upon  a  victory  of  Chlotaire 
IL  over  the  Saxons  in  622,  and  obviously  intended  for  circu 
lation  among  the  people.'     Fortunatus  says,  in  his  Life  of 
St.  Aubin  of  Angers,  that  he  should  take  care  not  to  use  any 
expresMon  unintelligible  to  the  people.'     Baudemind^  in  the 
middle  of  the  seventh  century,  declares,  in  his  Life  of  St. 
Amand,  that  he  writes  in  a  rustic  and  vulgar  style,  that  the 
reader  may  be  excited  to  imitation.'    Not  that  these  legends 
were  actually  "perused  by  the  populace,  for  the  very  art  of 
reading  was  confined  to  a  few.     But  they  were  read  publicly 
in  the  churches,  and  probably  with  a  pronunciation  accommo 
dated  to  the   corruptions  of  ordinary  language.     Still  the 
Latin  syntax  must  have  been  tolerably  understood ;  and  we 
may  therefore  say  that  Latin  had  not  ceased  to  be  a  living 
language,  in  Gaul  at  least,  before   the   latter  part  of  the 
seventh  century.  '  Faults  indeed  against  the  rules  of  gram- 
mar, as  well  as  unusual  idioms,  perpetually  oecur  in  the  best 
writers   of  the  Merovingian   period,   such   as   Gregory  of 
Tours;  while   charters  drawn   up   by  less  expert  scholars 
deviate  much  further  from  purity.' 

The  corrupt  provincial  idiom  became  gradually  more  and 
more  dissimilar  to  grammatical  Latin ;  and  the  lingua  Ro- 
mana  rustica,  as  the  vulgar  patois  (to  bonx)w  a  word  that  I 
cannot  well  translate)  had  been  called,  acquired  a  distinct 

1  Mtei.  d«   TAeadtaile   dei   Inaerip-  Qui  I7I  pugnftiv  cum  gento  SaxoBnm, 

lions,  t.  xTii.     Iliflt.  Lltt^nire   de  la  Quam  gnriter  proTeninet  mteU  Sax- 

Fnnee,  t.  if.  p.  28.  It  seems  rather  prob-  onum, 

able  that  the  poetrj  of  Aritus  belongs  ^1  non  fUisset  inclitOB  Wbxo  de  gents 

to  the  fifth  century*  though  not  rery  flur  Buxgondionum. 

from  its  termtnatlon.    He  was  the  cor-  -  t>-«i»-«.«/i«™  ^*   «•  •<!  •»«..  «a. 

Nspondent  of  Bidonius  ApoUlnaxis,  who  *«^!!^,!?°?,^m  Vn^fiiSlnJ^TJE! 

died  In  489,  and  we  marprasun^  his  jjl  "tSL  hWa JS  i  fUi  »  ^% 

jjoegjr  to  haTe  been  writte'nSather  early  ^I'^^^Z^-J^^.tSf'^r^^^^X 

.Oiesj.o«ofthls««gwuisnmceto    •TairutUSd^StTfran'oe!^^^^^ 

nnenangea .  --  Noureau  Tralt«  de  Diplomatique,  t  h. 

DeCIotazfo  est  oaasre  legs  Traneorum,    p.  486. 
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character  as  a  new  language  in  the  eighth  century.^  Latin 
orthography,  which  had  heen  hitherto  pretty  well  maintained 
in  books,  though  not  always  in  charters,  gave  way  to  a  new 
spelling,  conformably  to  the  current  pronunciation.  Thus 
we  find  lui,  for  iUius,  in  the  Formularies  of  Marculfus ;  and 
Tu  lo  juva  in  a  liturgy  of  Charlemagne's  age,  for  Tu  ilium 
juva.  TThen  this  barrier  was  once  "broken  down,  such  a 
deluge  of  innovation  poured  in  that  all  the  characteristics  of 
Latin  were  effaced  in  wrhing  as  well  as  speaking,  and  the 
existence  of  a  new  language  became  undeniable.  Li  a 
council  held  at  Tours  in  813  the  bishops  are  ordered  to  have 
certain  homilies  of  the  fathers  translated  into  the  rustic 
Roman,  as  well  as  the  German  tongue.*  After  this  it  is 
unnecessary  to  multiply  proofs  of  the  change  which  Latin 
had  undergone. 

In  Italy  the  progressive  corruptions  of  the  Latin  language 
Its  oorrap-  were  analogous  to  those  which  occurred  in  France, 
tion  In  Italy,  though  we  do  uot  find  in  writings  any  unequivocal 
specimens  of  a  new  formation  at  so  early  a  period.  But  the 
old  inscriptions,  even  of  the  fourth  and  fifUi  centuries,  are 
full  of  solecisms  and  corrupt  orthography.  In  legal  instru- 
ments under  the  Lombard  kings  the  Latin  inflections  are  indeed 
used,  but  with  so  little  regard  to  propriety  that  it  is  obvious  the 
writers  had  not  the  slightest  tincture  of  grammatical  knowl* 
edge.  This  observation  extends  to  a  very  large  proportion  of 
such  documents  down  to  the  twelfth  century,  and  is  as  i^ 
plicable  to  France  and  Spain  as  it  is  to  Italy.  In  these 
charters  the  peculiar  characteristics  of  Italian  orthography 
and  grammar  frequently  appear.  Thus  we  find,  in  the  eighth 
century,  diveatis  for  debeatis,  da  for  de  in  the  ablative,  avendi 
for  habendi,  dava  for  dabat,  cedo  a  deO)  and  ad  ecclesia, 
among  many  similar  corruptions.'  Latin  was  so  changed, 
it  is  said  by  a  writer  of  Charlemagne's  age,  that  scarcely 
any  part  of  it  was  popularly  known.  Italy  indeed  had  suf- 
fered more  than  France  itself  by  invasion,  and  was  reduced 

1  Hist.  lAtUmin  de  )ft  FnnoSf  t.  tU.  pie,  while  eermons  were  preaohedf  and 

p.  12.    The  editors  saj  that  it  is  men-  tolerably    comprehended,   in   a    purer 

tioned  by  name  even  in  the  serentli  een-  grammar. 

turj.  whieh  is  \vey  natural,  as  the  eor-  *  M^m.  de  I'Acad.  des.  Inso.  t.  xrti. 

ruption  of  Latin  had  then  become  strllc-  See  two  memoirs  in  this  Tolnme  by  du 

Ing.  It  is  fluniliarly  known  that  illiterate  Glos  and  le  Boeuff  especially  the  latter, 

persons  understand  a  more  correct  Ian-  as  well  as  tiiat  already  mentioned  In  t 

guage  than  they  use  themselTes ;  so  that  zxlr.  p.  582,  by  M.  Bonamy. 

the  corruption  of  Latin  mi^t  hare  gone  >  Mnraton,  IMssert.  i.  and  zilii. 
to  a  considerable  length  among  the  peo- 
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to  a  lower  state  of  barbarism,  though  probablj,  from  the 
greater  distinctness  of  pronunciation  habitual  to  the  Italians, 
thej  lost  less  of  their  original  language  than  the  French.  I 
do  not  find,  however,  in  the  writers  who  liave  treated  thia 
stibject,  any  express  evidence  of  a  vulgar  language  distinct 
from  Latin  earlier  than  the  close  of  the  tenth  century,  when 
it  is  said  in  the  epitaph  of  Pope  Gregory  V.,  who  died  in 
999,  that  he '  instructed  the  people  in  three  dialects  —  the 
Fi*ankish  or  Gkrman,  the  vulgar,  and  the  Latin.^ 

When  Latin  had  thus  ceased  to  be  a  living  language,  the 
whole  treasury  of  knowledge  was  locked  up  from 
the  eyes  of  the  people.  The  few  who  might  have  comwi^uent 
imbibed  a  taste  for  literature,  if  books  had  been  on  the  diroae 
accessible  to  theln,  were  reduced  to  abandon  pur- 
suits that  could  only  be  cultivated  through  a  kind  of  education 
not  easOy  within  their  reach.  Schools,  confined  to  cathedrals 
and  monasteries,  and  exclusively  designed  for  the  purposes 
of  religion,  afforded  no  encouragement  or  opportunities  to 
the  laity.*  The  worst  effect  was,  that,  as  the  newly-formed 
languages  were  hardly  made  use  of  in  writing,  Latin  being 
still  preserved  in  all  legal  instruments  and  public  corre- 
spondence,' the  very  use  of  letters,  as  well  as  of  books,  was 
forgotten.  For  many  centuries,  to  sum  up  the  account  of 
ignorance  in  a  word,  it  was  rare  for  a  layman,  of  whatever 
rank,  to  know  how  to  sign  his  name.*  Their  charters,  till 
the  use  of  seals  became  general,  were  subscribed  with  the 
mark  of  the  cross.  Still  more  extraordinary  it  was  to  find 
one  who  had  any  tincture  of  learning.  Even  admitting 
every  indistinct  commendation  of  a  monkish  biographer 
(with  whom  a  knowledge  of  church-music  would  pass  for 
literature*),  we  could  make  out  a  very  short  list  of  scholars. 

1  Usifts  Tiftnciacft,    yuIgMl,  et  Toee    p.  877),  nor  John  king  of  Bohemia  In  the 

Latint.  middle  of  the  fourteenth  oentniy  (Sls- 

Instftnit  popnlofl  eloqnlo  triptel.  mondl,  t.  ▼.  p.  305),  ncr  Philip    the 

p.  20.    Muratori,  Divert.  xllH.       '  ^^^^^V  tL^^'Z^  S^n^' 

*^  «  Noureau  Tnit*  de  Diplomattqne,  t.  Sl'SLi^n.nn^ncr  n^^^ 

ll.p.419.    This  heeame,  tbe  edlton  mj.  E^\!!12'h  ^  J}^*w?«  Jnf  ^^^^ 

much  le«i  nnusnal  abont  the  end  of  the  ??J^™f,?..:]^  L?!!f!*il*'  fP^S? 


qnod  rex  illiteratoB  est  asinns  coronatue. 


we  mora  frequent.    Ibid.    The  emperor        'I  j^    ^  »'y^  ,  Uming 

Frederic    Barbaroasa    could    not    read    ir„"TTa  .ru^BtU*  Pmiv  no«a«M«H       ^  ■ 
(Strunufl,  Corpus  Hist.  German    t    i.    "^  *^*'  ancestor  Fulk  pooeeaed. 
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None  certainly  were  more  distinguished  as  such  tlian  Charle- 
magne and  Alfred.  But  the  former,  unless  we  reject  a  very 
plain  testimony,  was  incapable  of  writing ;  ^  and  Alfred  found 
difficulty  in  making  a  translation  from  the  pastoral  instruc- 
tion of  St.  Gregory,  on  account  of  his  imperfect  knowledge 
of  Latin.* 

Whatever  mention,  therefore,  we  find  of  learning  and  the 
learned  during  these  dark  ages,  must  be  understood  to  relate 
only  to  such  as  were  within  the  pale  of  clergy,  which  indeed 
was  pretty  extensive,  and  comprehended  many  who  did  not 
exercise  the  offices  of  religious  ministiy.  But  even  the 
clergy  were,  for  a  long  period,  not  very  materially  superior, 
as  a  l^y,  to  the  uninstructed  laity.  A  cloud  of  ignorance 
overspread  the  whole  face  of  the  church,  hardly  broken  by 
a  few  glimmering  lights,  who  owe  much  of  their  distinction 
to  the  surrounding  darkness.  In  the  sixth  century  the  best 
writers  in  Latin  were  scarcely  read ;  •  and  perhaps  from  the 
middle  of  this  age  to  the  eleventh  there  was,  in  a  general 
view  of  literature,  little  difference  to  be  discerned.  If  we 
look  more  accurately,  there  will  appear  certain  gradual 
shades  of  twilight  on  each  side  of  the  greatest  obscurity. 
France  reached  her  lowest  point  about  the  beginning  of  the 
eighth  century ;  but  England  was  at  that  time  more  respecta- 
ble, and  did  not  fall  into  complete  degradation  till  the  middle 
of  the  ninth.     There  could  be  nothing  more  deplorable  than 

1  The  pMiage  In  Bjgtnhard,  which  has  of  their  gennlnenen  ?    The  greet  dlffl- 

oocaaioned  so  much  dispate,  ipeaks  ftnr  eultj  is  to  get  over  the  wordt  which  I 

itielf:  TentnlMit  et  aeribere,  tabuhMque  hare  quoted  from  Bginherd.  M.  Ampere 

et    codkilloa  ad  hoc   in  lectlcula   sub  IngenfooBly  coojectures  that  the  paeaaga 

cerrkalibiu  eircamferre  aolebat,  at.  eum  does  not  relate  to  simple  common  writ- 

vaeuttm  tempus  esset,  mannm  eiflgiaadls  ing,  bat  to  calligraphy  ;  the  art  of  delin- 

Uteris  aesuefkceret ;  sed  parnm  prosper^  eating  characters  in  a  beautiftil  manner, 

snoeeesit  labor  pnepoetenis  ae  ser&  in-  practlMd  by  the  copyists,  and  of  which  a 

choatus.  contemporaneous  specimen  may  be  seen 

Many  are  still    nnwllling  to   believe  in  the  well-known  Bible  of  the  British 

that  Charlemagne  could  not  write.    M.  Maseum.    Yet  it  must  be  remembered 

Ampere  obserTes  that  the  emperor  asserts  that  Oharlemaffne's  early  lift  missed  in 

himself  to  hafe  been  the  aathor  of  the  the  depths  of  ^p^orance ;  and  Bginhard 

Librl  Carollnl,  and  is  said  by  some  to  giree  a  fldr  reason  why    he   fitUed   in 

have  composed  Tcrscs.    Hist.  Litt.  do  la  acquiring  the  art  of   writing*  that  he 

France,  Ui.  87.  But  did  not  Henrv  VIII.  began  too  htte.    Fingers  of  fifty  are  not 

claim  a  book  against  Lather,  which  was  mnde   for  a  new  skill.    It   is  not,   of 

not  written  by  himself  T    Qui  /aeit  per  course,  Implied  by  the  words  that  he 

o/ttim,  /aeit  per  se.  Is  in  all  caaea  a  royal  could  not  write  hla  own  name;  but  that 

prerogattTe.     Sren    if  the    book   were  he  did  not  acquire  each  a  ikeillty  aa  he 

Charlemagne^B  own,  might  he  not  hare  deatrsd.    [1848  ] 

dictated  It  ?    I  have  been  informed  that  *  Spebnan,  Vit.  Alfred.  Append, 

there  la  a  manuscript  at  Vienna  with  *  Hist.  Utttealn  de  )a  nsnee,  %.  tti 

autograph  notes  of  Charlemagne  In  the  p.  6. 
marpa.    But  la  there  aufllclent  erldence 
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the  stal«  of  letters  io  Ital;  and  in  England  during  the  suc- 
ceeding century ;  but  France  cannot  be  denied  to  have  been 
uniformly,  thouglt  very  slowly,  progressive  from  the  time  of 
Charlemagne.' 

Of  this  prevailing  ignorance  it  is  easy  to  produce  abun- 
dant tesdmony.  Contracts  were  made  verbally 
notaries  c^)able  of  drawing  up  charters ;  and 
written,  were  frequently  barbarous  and  ungram 
incredible  degree.  For  some  considerable  inter 
any  monument  of  literature  has  been  preserved, 
ji'junu  chronicles,  the  vilest  legends  of  saints,  or  i 
destitute  of  spirit  and  metre.  In  almost  ever 
ignorance  of  the  clergy  forms  a  subject  for  rcf 
asserted  by  one  held  in  992  that  scarcely  a  sing) 
to  be  found  in  Rome  itself  who  knew  ^e  first 
letters.*  Not  one  priest  of  a  thousand  in  Spa 
age  of  Charlemagne,  could  address  a  common  1( 
tation  to  another.'  In  Blngland,  Alfred  deck 
could  not  recollect  a  single  priest  south  of  the 
most  civilized  part  of  England),  at  the  time  of 
who  understood  the  ordinary  prayers,  or  could  tr 
into  his  mother-tongue.*  Nor  was  this  better  ij 
Dunstnn,  when,  it  is  said,  none  of  the  clergy  '. 
write  or  translate  a  Latin  letter.*    The  homilie 


1  Tb«ft.nrd. 

i«»ntIITta,th.>Igfath, 

TRiT  «1Ui  th>  Suum 

Dfaltl>,t«U...I. 

um-   ot  \b,  lIL^rj 

BOtnrTumdlbk.  n  n 

Uipi   qu.rfa>   TO 

miin  hclthil  IhaTCon 

•,  bj  thi  htlina  of  91. 

'SpelnuiQ.Vll.  Alft» 

Into  ■likh  t  rwder  mij  cUto  u  nDdom,  Tba  wil  which    IhU 

I  Du;  nhr  dlio  to  tbe  Mtb  Tolume  of  lu  eDdoTor,  he  uji,  I 

LabH,  CoLlKtlsnl   RsIiMth  &  I'lIljCDtra  Usb    lOuUl.   HpocUlly 

Hmu  b;  l^e  AbM>  Lebeuf  and  QDo^st,  i  (horn,  m>;  Inni  tan* 
t.lll.,»Dd  Uuniori'a  fonj-tiilrd 


roniUbsd  vlUi  boakg. 
I(>J;  :  bat  I  onmot  col  Ulll*  good  (Mm  Ih 
_  . — II  .1..  1 — ...    EiB(migo  Ung<U|ii 


■UII7  giTa   rsAnnoM   I 

vhkb  f  bm  eouulBid.  

<  TlimboKhl  t.  JH.  p.  196.  •  HJibUliu,  Da  R* 

■  IkMlloii,  Da  Ra  MploowltDS,  p.  se.  Oidnteiu  TluUi,  K  D 

TlM  nHonallagod.lDdwLli  that  thaf  our  nnfbrtuiula  uk 

van  wbollj    ocaaptad    inih  itmljlnf  eoDtsmpor>rT  aoiuU 

TOL.  II.  — H.  SI 
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preached  were  compiled  for  their  ase  bj  some  bishops 
from  former  works  of  the  same  kind,  or  the  writings  of  the 
fathers. 

This  universal  ignorance  was  rendered  miavoidable,  among 
Searoity  of  Other  causes,  bj  the  scarcit J  of  books,  which  could 
*<»^-  only  be  procured  at  an  immense  price.     From  the 

conquest  of  Alexandria  bj  the  Saracens  at  the  beginning  of 
the  seventh  century,  when  the  Egyptian  papyrus  almost 
ceased  to  be  imported  into  Europe,  to  the  close  of  the  elev- 
enth, about  which  time  the  art  of  making  paper  from  cotton 
rags  seems  to  have  been  introduced,  there  were  no  materials 
for  writing  except  parchment,  a  substance  too  expensive  to  be 
readily  spared  for  mere  purposes  of  literature.*  Hence  an 
unfortunate  practice  gained  ground,  of  erasing  a  manuscript 
in  order  to  substitute  another  on  the  same  skin.  This  occa- 
sioned the  loss  of  many  ancient  authors,  who  have  made  way 
for  the  legends  of  saints,  or  other  ecclesiastical  rubbish. 

If  we  would  listen  to  some  literary  historians,  we  should 
believe  that  the  darkest  ages  contained  many  indi- 
MniQent        viduals,  uot  ouly  distinguished  among  their  contem- 
Mto*  t"  poraries,  but  positively  eminent  for  abilities  and 

knowledge.  A  proneness  to  extol  every  monk  of 
whose  production  a  few  letters  or  a  devotional  treatise  sur- 
vives, every  bishop  of  whom  it  is  related  that  he  composed 
homilies,  runs  through  the  laborious  work  of  the  Benedio- 

ftlmost  iUiteratef  which  he  aaerlbM  to       Mamucrlpti  written  on  papyras,  as 

the  Danish  loTasion.    Dn  Ohesne,  Hist,  may  be  Bnppomd  from  the  fragilify  of 

Norm.  Script,  p.  518.    Howerer,  Ingulfos  the  material,  as  well  aa  the  difficnlff  of 

tells  us  that  the  library  of  Groylandcon-  procuring  it,  are  of  extreme  rarity.  That 

iained  aboTe  three   hundred  rolnmes.  In  the  Brttish  Huaenm,  being  a  charter 

tfll  the  unfortunate  fire  that  dentroyea  to  a  church  at  Rarenna  in  672,  is  in 

that  abbey  in  1091.  Oale,  XV  Scriptores,  every  respect  the  most  curious  :  and  in- 

t.  i.  08.    Such  a  library  was  rery  ex-  deed  both  Habillon  and  Huratori  seem 

traordinary  in  the  elerenth  centniy,  and  never  to  have  seen  anything  written  on 

could  not  have  been  equalled  fbr  some  papyrus,  though  they  trace  its  occasional 

8{;ee  afterwards.    Ingulfus  mentions  at  use  down  to  the  eleventh  or  twelfth  cen 

the  same  time  a  nadir,  as  he  calls  it.  or  turies.    Habillon,  De  Re  DiplomatiolL,  1. 

planetarinm,  executed  in  various  metals,  ii.  ;  Huratori,  AntichltdL  Italiane,  IHs- 

This  had  been  presented  to  abbot  Tur-  sert.  xliU.  p.  602.    But  the  anthois  of 

ketul  in  the  tenth  century  by  a  king  of  the  Nouveau  Traits    de    niplomati*!!!^ 

France,  and  was,  I  make  no  doubt,  of  speak  of  several  manuscripts   on  tlifii 

Arabian  or  Ore»  manuftctnre.  material  aa  extant  in  France  and  Italy. 

I  Parelunent  was  so  scarce  that  none  t.  i.  p.  498. 
eonld  be    procured  about  1120  for  an       As  to  the  general  scarcity  and  hUh 

Illuminated  copy  of  the  Bible.    Warton^s  price  of  books  in  the  middle  agea.  RoE^ 

Hist,  of  English  Poetey,  Dissert.  II.    I  ertson   (Introduction    to  Hist.  OharlM 

suppose  the  deficiency  was  of  skins  bean-  V.  note  x.),  and  Warton  in  the  above* 

tifni  enough  fbr  this  purpose  ;  it  cannot  cited  ifiasertation,  not  to  qnote  anthom 

be  meant  that  ttiere  was  no  parcliment  less  accessible,  have  collected  some  (tf  the 

ftn*  legal  instrument  i.  Wading  facts ;  to  whom  I  refcr  the  readflr 
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tinen  of  St.  Maur,  the  Litenuy  HUtoi;  of  Fnuice, 
less  degree,  is  observable  evea  in  Tiraboscbi,  an 
booka  of  this  class.  Bede,  Alciun,  Hincmar,  Bat 
number  gf  inferior  najnes,- become  real  gianta  of  1< 
tbeir  uncritical  panegyrics.  But  one  might  joatl 
ignorance  is  the  smallest  defect  of  the  writers  of  I 
ages.  Several  of  them  were  tolerably  acquainled  w 
bnt  that  wherein  they  are  uniformly  deficient  is  orif 
ment  or  expression.  Almost  every  one  is  a  oo 
scraps  from  tbe  fothers,  or  from  such  semi-claasiotl 
Boethius,  Cassiodorus,  or  Martianos  C^pella.*  In 
not  aware  that  there  appeared  more  than  two  reall] 
able  men  in  the  republic  of  letters  from  the  sixtb  t 
die  of  the  eleventh  century  —  John,  sumamed 
Erigena,  a  native  of  Ireland ;  and  Gerbert,  wli 
pope  by  the  name  of  Silvester  II. :  the  first  endovi 
bold  and  acute  mett^thysical  genius  ;  the  second  ex 
the  time  when  he  lived,  in  mathematical  sdence  an 
ical  inventions.* 

I  Lat  I  Bfaonld  ignii  (o  hitn  ipaktn  bad  Dot  Uw  npotaUmi  of 

fan  pBr«D)i>arUj,  I  vlili  It  ta  be  nnder-  oKhodaiT,  Uh  iItIR  oF  h 

MDod  Ilut  I  pnUad  to  budL;  taj  dlract  na  ast  nadcntoad  In  tt 

■eqiuliicuim  with    ihete  vrlten*  ■id  pertod.    He  mlgbt,  todml 

(band  mj  cenflnre  vo  tbe  ftutboriti  of  unBar*  by  ble  iQtrepld 

othert,  eueOr  Lodeed  on  tin  ulmWoiu  nfteoD  ta  Hatborlly.    *■  A 

of  thoee  wba  ue  too  dlapoeed  to  fiUJ  Into  mya^  "  BprlAgi  from  iwm 

■    BtnlD    of   puHfljrle.    &»    Hlstoin  from  Aathority  —  bnu  nh 

Lmportftne«    bit 


^ZS^L'^^i 

the    itU^  man    hmom   DttUptajllcbui 
Daoa  Sootoi,   Und   under   Olaairm   the 

lnl«r«t  que  leor  'data  at 
•1  blsirre  de  Tdt  csa  oplol 

It  ^°M"of^*(£.Sbittit  jS^;^^ 

Pula,  1  la  (LOUT  da  Chark 

the  nioet  temmikable  nwa  oT  Che  duk 

■gH:  DC  one  elH  had  bU  boLdDeee.bie 

net  of  aainiie,  Iwd  been  otterlj  dlira- 

meat  de  l-eaprit  bumaln, 
■f^Kliootitiu-pottr.Hm 

^idtd.     Bat  tt   la    onothtr  iiiMtiDn 

aeconUe.    Bo  un  niDl,  par 

Sr^at  eal  eocon  on  phlK 

hia  Cnattaa  Di  MrMDoe  Nttarm.  (be 

Hoviti  Grnqna ;  »t  pu[ 

SrtriSfflssiisis: 

8ll>eeter  IL  diad  In  1( 

haflnt  broi^t  tbaAnb 

>-         T 
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If  it  bo  demanded  bj  what  cause  it  happened  that  a  few 
ouMM  i#  ihm  ^P*""^^  ^^  ancient  learning  survived  throughout  this 
pMwratioii   long  winter,  we  can  onlj  ascribe  their  preservation 
^nSSo?     to  the  establishment  of  Christianity.   Religion  alone 
made  a  bridge,  as  it  were,  across  the  chaos,  and  has 
linked  the  two  periods  of  ancient  and  modem  civilization. 
Without  this  connecting  principle,  Europe  might  indeed  have 
awakened  to  intellectual  pursuits,  and  the  genius  of  recent 
times  needed  not  to  be  invigorated  hj  the  imitation  of  antiq- 
uity.    But  the  memory  of  Greece  and  Rome  would  have 
been  feebly  preserved  by  tradition,  and  the  ^  monuments  of 
those  nations  might  have  excited,  on  the  return  of  civilization, 
that  vague  sentiment  of  speculation  and  wonder  with  which 
men  now  contemplate  Persepolis  or  the  Pyramids.     It  is  not, 
however,  from  religion  simply  that  we  have  derived  this  ad- 
vantage, but  from  religion  as  it  was  modified  in  the  dark  ages. 
Such  is  the  complex  reciprocation  of  good  and  evil  in  the  dis- 
pensations of  Providence,  that  we  may  assert,  with  only  an 
apparent  paradox,  that,  had  religion  been  more  pure,  it  would 
have  been  less  permanent,  and  that  Christianity  has  been  pre- 
served by  means  of  its  corruptions.     The  sole  hope  for  lit- 
erature depended  on  the  Latin  language ;  and  I  do  not  see 
why  that  should  not  have  been  lost,  if  three  circumstances  in 
the  prevailing  religious  system,  all  of  which  we  are  justly 
accustomed  to  disapprove,  had  not  conspired  to  maintain  it  — 
the  papal  supremacy,  the  monastic  institutions,  and  the  use  of 
a  Latin  liturgy.     1.  A  continual  intercourse  was  kept  up,  in 
consequence  of  the  first,  between  Rome  and  the  several  na- 
tions of  Europe ;  her  laws  were  received  by  the  bishops,  her 
legates  presided  in  councils ;  so  that  a  common  language  was 
as  necessary  in  the  church  as  it  is  at  present  in  the  diplo- 
matic relations  of  kingdoms.    2.  Throughout  the  whole  course 
of  the  middle  ages  there  was  no  learning,  and  very  little  regu- 
larity of  manners,  among  the  parochial  clergy.   Almost  every 
distinguished  man  was  either  the  member  of  a  chapter  or  of 
a  convent.     The  monasteries  were  subjected  to  strict  rules 
of  discipline,  and  held  out,  at  the  worst,  more  opportunities 
for  study  than  the  secular  clergy  possessed,  and  fewer  for 
worldly  dissipations.     But  their  most  important  service  was 
as  secure  repositories  fof  books.    All  our  manuscripts  have 
been  preserved  in  this  manner,  and  could  hardly  have  de- 
scended to  us  by  any  other  channel ;  at  least  there  were  in* 
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t«rvala  when  I  c 
libraries  ezisted.' 
have  coatributed  i 
ing,  if  the  Scripts 
<^  Latin  when  tba 
rational  principle  < 
but  it  would  hai 
One  might  preau 
aisteat  with  hialo 
sagacious  ecclesia 
corruption  of  the  '. 
extinctioa,  were  i 
and  the  depositw; 
which  would  be  l< 
But  a  simpler  ex 
innovation  which 
did  thej  want  as  { 
as  are  commonly  : 
were  habituated 
which  had  becom 
meals  of  devotioi 
nutnce  jargon  coi 
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most  eminent  fathers,  and  bj  the  general  consent  of  the 
church.  These  are  certainlj  no  adequate  excuses  for  keep- 
ing the  people  in  ignorance ;  and  the  gross  corruption  of  the 
middle  ages  is  in  a  great  degree  assignable  to  this  policy. 
But  learning,  and  consequently  religion,  have  eventually  de- 
riyed  from  it  the  utmost  advantage. 

In  the  shadows  of  this  universal  ignorance  a  thousand 
supenti-  superstitions,  like  foul  animals  of  night,  were  prop- 
tionc.  agated  and  nourished.     It  would  be  very  unsatis- 

factory to  exhibit  a  few  specimens  of  this  odious  brood,  when 
the  real  character  of  those  times  is  only  to  be  judged  by 
their  accumulated  multitude.  In  every  age  it  would  be  easy 
to  select  proofs  of  irrational  superstiticm,  which,  separately 
considered,  seem  to  degrade  mankind  from  its  level  in  the 
creation;  and  perhaps  the  contemporaries  of  Swedenborg 
and  Southcote  have  no  right  to  look  very  contemptuously 
upon  the  fanaticism  of  their  ancestors.  There  are  many 
books  from  which  a  sufficient  number  of  instances  may  he 
collected  to  show  the  absurdity  and  ignorance  d  the  middle 
ages  in  this  respect  I  shall  only  mention  two,  as  affording 
more  general  evidence  than  any  local  or  obscure  supersti- 
tion. In  the  tenth  century  an  opinion  prevailed  everywhere 
that  the  end  of  the  world  was  approaching.  Many  charters 
begin  with  these  words,  ^  As  the  world  is  now  drawing  to  its 
close."  An  army  marching  under  the  emperor  Otho  I.  was 
so  terrified  by  an  eclipse  of  the  sun,  which  it  conceived  to 
announce  this  consummation,  as  to  disperse  hastily  on  all 
sides.  As  this  notion  seems  to  have  been  founded  on  some 
confused  theory  of  the  millennium,  it  naturally  died  away 
when  the  seasons  proceeded  in  the  eleventh  century  with 
their  usual  regularity.^  A  far  more  remai*kable  and  perma- 
nent superstition  was  the  appeal  to  Heaven  in  judicial  con- 
troversies, whether  through  the  means  of  combat  or  of  ordeaL 
The  principle  of  these  was  the  same ;  but  in  the  former  it 
was  mingled  with  feelings  independent  of  religion  —  the  nat- 
ural dictates  of  resentment  in  a  brave  man  unjustiy  accused, 
and  the  sympathy  of  a  warlike  people  with  the  display  of 
skill  and  intrepidity.  These,  in  course  of  time,  almost  oblit- 
erated the  primaiy  character  of  judicial  combat,  and  ulti- 
mately changed  it  mto  the  modem  duel,  in  which  assuredly 

«  RobertiOD,   Introdnotion    to  -Hist.    Allemands,  t.  tt.  p.  180;  Hist.  UtMraiiv 
Ohariei  V.  note  18,*  Schmidt,  Hist,  dei    d«  la  Fnnoe,  t.  yi. 
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strenuoaslj'  exerted  herself  against  all  these  barbarous  snper- 
stitions.^ 

But  the  religious  ignorance  of  the  middle  ages  sometimes 
luthtuiutio  burst  out  in  ebullitions  of  epidemical  enthusiasm, 
''^sa-  more  remarkable  than  these  superstitious  usages, 
though  proceeding  in  fact  from  similar  causes.  For  en&u- 
siasm  is  little  else  than  superstition  put  in  motion,  and  is 
equally  founded  on  a  strong  conviction  of  supernatural  agency 
without  any  just  conceptions  of  its  nature.  Nor  has  any  de- 
nomination of  Christians  produced,  or  even  sanctioned,  more 
fanaticism  than  the  church  of  Rome.  These  epidemical 
frenzies,  however,  to  which  I  am  alluding,  were  merely 
tumultuous,  though  certainly  fostered  by  the  creed  of  per- 
petual miracles  which  the  clergy  inculcated,  and  drawing  a 
legitimate  precedent  for  religious  insurrection  from  the  cru- 
sades. For  these,  among  oUier  evil  consequences,  seem  to 
have  principally  excited  a  wild  fanaticism  that  did  not  sleep 
for  several  centuries.^ 

The  first  conspicuous  appearance  of  it  was  in  the  reign  of 
Philip  Augustus,  when  the  mercenary  troops,  dismissed  from 
the  pay  of  that  prince  and  of  Henry  IL,  committed  the 
greatest  outrages  in  the  south  of  France.  One  Durand,  a 
carpenter,  deluded  it  is  said  by  a  contrived  appearance  of  the 
Virgin,  put  himself  at  the  head  of  an  army  of  the  populace, 
in  order  to  destroy  these  marauders.  His  followers  were 
styled  Brethren  of  the  White  Caps,  from  the  linen  coverings 
of  their  heads.    They  bound  themselves  not  to  play  lit  dice 

1  OrdMls  wn9  not  Mtaallj  abolished  known,  tbftt  proteet  Che  Mn  to  a  oertein 
In  Fntnee,  notwlthBtanding  the  law  of  degreeafpainst  theeffcctof  fire.  This  phe> 
Lonis  aboTe-mentioned,  ao  late  m  the  nomenon  wonld  paaa  ftr  mlraooloiie,  and 
eleventh  centorY  (Bonquet,  t.  xl.'  p.  480)|  form  tiie  bMis  of  those  exaggerated 
nor  in  Bngland  till  the  reign  of  Henry  stories  in  monkish  books, 
m.  Some  of  the  stories  we  road,  where-  >  The  most  ringnlar  effect  of  this  era- 
In  accused  persons  hare  passed  triam-  sading  spirit  was  witnessed  In  1211,  when 
phaotly  through  these  seTere  proofs,  an  a  multitude,  unonnting,  as  some  say,  to 
perplexing  enough ;  and  perhaps  it  is  90,000,  chiefly  composed  of  chlldron,  and 
safer,  as  well  as  easier,  to  deny  than  to  commanded  by  a  child,  set  out  for  the 
ezpUn  them.  For  example,  a  writer  in  purpose  of  recovering  the  Holy  Land, 
the  ArohsBolegIa  (toI.  xt.  p.  172)  has  They  came  for  the  most  part  flrom  Qer- 
shown  that  Bmma,  queen  of  Bdward  the  many,  and  reached  Genoa  without  haim. 
Oonfessor,  did  not  perform  her  trial  by  But,  finding  theroan  obstacle  whioh  their 
stepping  btttoeen^  as  Blackstone  imagines.  Impedbot  knowledge  of  geocrraphy  had 
but  upon  nine  red-hot  ploughshares.  Bui  not  anticipated,  they  soon  dispersed  la 
he  seems  not  aware  that  the  whole  story  Tarious  directions.  Thirty  thousand  ar- 
ts unsupported  by  any  contemporary  or  rired  at  Marseilles,  whero  part  were  mur- 
even  respectable  teetlmony.  A  similar  dered,  part  probably  starred,  and  the 
anecdoto  is  related  of  Ounegunda,  wifo  rest  sold  to  the  Sarscens.  Annall  dl  Hn 
of  tlie  emperor  Henry  11..  which  proba-  ratori,  a.  n.  1211 ;  Velly ,  Hist,  de  Fraooa, 
bly  gave  rise  to  that  of  iBmma.  Thera  t.  It.  p.  206. 
are,  however,  medicaments,  as  Is  well 
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nor  freqaent  tayerns,  to  wear  no  affected  clothing,  to  avoid 
perjorj  and  vain  swearing.  Ailer  some  snccesses  over  the 
plunderers,  thej  went  so  ^  as  to  forbid  the  lords  to  take 
any  dues  from  their  vassals,  on  pain  of  incurring  the  indig- 
nation of  the  brotherhood.  It  may  easily  be  imagined  that 
they  were  soon  entirely  discomfited,  so  that  no  one  dared  to 
own  that  he  had  belonged  to  them.^ 

During  the  captivity  of  St  Louis  in  Egypt,  a  more  exten- 
sive and  terrible  ferment  broke  out  in  Flanders,  and  spread 
from  thence  over  great  part  of  France.  An  impostor  de* 
dared  himself  commissioned  by  the  Virgin  to  preach  a  cnf- 
sade,  not  to  the  rich  and  noLlP'*  who  for  their  pride  had  been 
rejected  of  Grod,  but  the  poor.  His  disciples  were  called 
Pastoureaux,  the  simplicity  of  shepherds  having  exposed 
them  more  readily  to  this  delusion.  In  a  short  time  they 
were  swelled  by  the  confluence  of  abundant  streams  to  a 
moving  mass  of  a  hundred  thousand  men,  divided  into  com- 
panies, with  banners  bearing  a  cross  and  a  lamb,  and  com- 
manded by  the  impostoi^s  lieutenants.  He  assumed  a  priestly 
character,  preaching,  absolving,  annulling  marriages.  At 
Amiens,  Bourges,  Orleans,  and  Paris  itself,  he  was  received 
as  a  divine  prophet.  Even  the  regent  Blanche,  for  a  time^ 
was  led  away  by  the  popular  tide.  His  main  topic  was  re- 
proach of  the  clergy  for  their  idleness  and  corruption — a 
theme  well  adapted  to  the  ears  of  the  people,  who  had  long 
been  uttering  similar  strains  of  complaint  In  some  towns 
.his  followers  massacred  the  priests  and  plundered  the  monas- 
teries. The  government  at  length  began  to  exert  itself;  and 
the  public  sentiment  turning  against  the  authors  of  so  much 
confusion,  ihis  rabble  was  put  to  the  sword  or  dissipated.' 
Seventy  years  afterwards  an  insurrection,  almost  exactly 
parallel  to  this,  burst  out  under  the  same  pretence  of  a  cru- 
sade. These  insurgents,  too,  bore  the  name  of  Pastourei^ux, 
and  their  short  career  was  distinguished  by  a  general  mas- 
sacre of  the  Jews.* 

But  though  the  contagion  of  fanaticism  spreads  much 
more  rapidly  among  the  populace,  and  in  modern  times  is  al- 
most entirely  confined  to  it,  there  were  examples,  in  the  middle 

1  VttUy.  t.  m.  p.  996;  Da  Onge,  ▼.  •  Vellj,  Hbt.  de  FmiM,  t.  tHI.  p.  99. 

OapnolM.  The  eontinnator  of  Nan^^  sayg,  rioat 

*Velly,  Hiit.  da  Tmnoe,  t.  ▼.  p.  7;  fDmiu8aUt6eTUiiilttoteUlaoominotio 

DaOuce,  T  Pa«toi«Ui.  SplcUeglam,  t.  iU.  p.  77. 
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ages,  of  an  epidemical  religious  lunacj,  from  which  no  dass 
was  exempt  One  of  these  occurred  about  the  year  1260, 
when  a  multitude  of  every  rank,  age,  and  sex,  marching  two 
by  two  in  procession  along  the  streets  and  public  loads, 
mingled  groans  and  dolorous  hymns  with  the  sound  of 
leathern  scourges  which  they  exercised  upon  their  naked 
backs.  Trom  this  mark  of  penitence,  which,  as  it  bears  at 
least  all  the  appearance  of  sincerity,  is  not  uncommon  in  the 
church  of  Rome,  they  acquired  the  name  of  Flagellants. 
Their  career  began,  it  is  said,  at  Perugia,  whence  they  spread 
over  the  rest  of  Italy,  and  into  Germany  and  Poland.  As 
this  spontaneous  fanaticism  met  with  no  encouragement  from 
the  church,  and  was  prudently  disoouutenanced  by  the  civil 
magistrate,  it  died  away  in  a  very  short  time.^  But  it  is  more 
surprising  that,  afber  almost  a  century  and  a  half  of  continual 
improvement  and  illumination,  another  irruption  of  popular 
extravagance  burst  out  under  circumstances  exceedingly 
similar.^  ^  In  the  month  of  August  1399,"  says  a  contem- 
porary historian,  ^  there  appeared  all  over  Italy  a  description 
of  persons,  called  Bianchi,  from  the  white  Unen  vestment 
that  they  wore. .  They  passed  from  province  to  province, 
and  from  city  to  city,  crying  out  Misericordia !  with  their 
faces  covered  and  bent  towards  the  ground,  and  bearing 
before  them  a  great  crucifix.  Their  constant  song  was,  Stabat 
Mater  dolorosa.  This  lasted  three  months ;  and  whoever  did 
not  attend  their  procession  was  reputed  a  heretic"*  Almost 
every  Italian  writer  of  the  dme  takes  notice  of  these  Bianchi  i^ 
and  Muratori  ascribes  a  remarkable  reformation  of  manners 
(though  certainly  a  very  transient  one)  to  their  influence.^ 
Nor  were  they  confined  to  Italy,  though  no  such  jneritorious 
exertions  are  imputed  to  them  in  other  countries.  In  France 
their  practice  of  covering  the  face  gave  such  opportunity  to 
crimes  as  to  be  prohibited  by  the  government ;  *  and  we  have 
an  act  on  the  rolla  of  the  first  parliament  of  Henry  IV.,  for- 

1  V«lly,  t.  T.  p.  279 ;   Dn  Oange,  t.  ccMmraon  amonc  IndiTidaalB,  that  we  ean- 

Verbenitlo.  not  bo   Burpitoed  at   their  sometimee 

*  Somethiz^  of  a  similar  kind  is  men-  becoming  in  a  manner  national.    Aia- 

tfooed   by  O.  Villanl,  under  the  year  rlus,  a  chronicler  of  Milan,  alter  deeerib- 

1810.    1.  yiU.  c.  122.  ing  the  almost  incredible  dissolutenest 

s  Annal.  Mediolan.  In  Marat.  Script,  of  Pavia,  gives  an  account  of  an  instan- 

Bar.  Ital.  t.  XTi.  p.  8^:  O.  Stella.  Ann.  taneous   reformation   wrought   by   the  i. 

Qenuens.  t.  xvii.  p.  1072 ;  Chron.  Foro-  preaching  of  a  certain  friar.    This  was 

llTlense.  t.  xiz.^.  874;   Ann.  Benin-  about  1890.    Script.  Ber.  ItaU     i.  Zfi 

aontri,  t.  zxi.  p.  79.  p.  876. 

«  Dissert.  76.    Sudden  transitions  from       •  VlUavet,  i.  zii  p.  827. 
profligate  to  austere  manners  vera  so  ll 
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bidding  any  one,  **  nnd^  pain  of  forfeiting  all  his  worth,  to 
receive  the  new  sect  in  white  clothes,  pretending  to  'great 
sanctitj,"  which  had  recently  appeared  in  foreign  parts.^ 

The  devotion  of  the  multitude  was  wrought  to  this*  feverish 
height  bj  the  prevailing  system  of  the  clergy.  In  pntended 
that  singular  polytheism,  which  had  been  grafted  on  ™i««i«"- 
Cbristianityy  nothing  was  so  conspicuous  as  the  belief  of  perpet- 
ual miracles — ^if  indeed  those  could  properly  be  termed  mir- 
acles which,  by  their  constant  recurrence,  even  upon  triflina 
occasions,  might  seem  within  the  ordinary  dispensations  of 
Providence.  These  superstitions  arose  in  what  are  called 
primitive  times,  and  are  certainly  no  part  of  popery,  if  in  that 
word  we  include  any  especial  reference  to  the  Boman  see. 
But  successive  ages  of  ignorance  swelled  the  delusion  to  such 
an  enormous  pitch,  that  it  was  as  difficult  to  trace,  we  may  say 
without  exaggeration,  the  real  religion  of  the  Gospel  in  the 
popular  belief  of  the  laity,  as  the  real  history  of  Charle^ 
magne  in  the  romance  of  Turpin.  It  must  not  be  supposed 
that  these  absurdities  were  produced,  as  well  as  nourished, 
by  ignorance.  In  most  cases  they  were  the  work  of  deliber- 
ate imposture.  Every  cathedral  or  monastery  had  its  tutelar 
saint,  and  every  saint  his  legend,  fabricated  in  order  to  enrich 
the  churches  under  his  protection,  by  exaggerating  his  vir- 
tues, his  miracles,  and  consequently  his  power  of  serving 
those  who  paid  liberally  for  his  patronage.'  Many  of  those 
saints  were  imaginary  persons;  sometimes  a  blundered  in- 
,  Bcription  added  a  name  to  the  calendar,  and  sometimes,  it  is 
said,  a  heathen  god  was  surprised  at  the  company  to  which 
he  was  introduced,  tmd  the  rites  with  which  he  was  honored.* 

It  would  not  be  consonant  to  the  nature  of  the  present 
work  to  dwell  upon  the  erroneousness  of  this  re- 
ligion ;  but  its  effect  upon  the  moral  and  intellect-  ||![teing  ^ 
ual  character  of  mankind  was  so  prominent,  that  fr«>™  *g8 
no  one  can    take    a    philosophicid  view  of  the  ■"'*"    ^* 
middle  ages  without  attending  more  than  is  at  present  fash- 
ionable to  their  ecclesiastical  history.     That  ike  exclusive 
worship  of  ssunts,  under  the  guidance  of  an  artful  though 

1  Bot.  Purl.  ▼.  m.  p.  438.  •  Mlddleton^g  Letter  from  Rome.    If 

■  Thto  la  oonlbflfled  by  the  aufhon  of  some  of  our  eloquent  oountrymah's  po* 

Hl8t<rfre  Utttealie  de  to  FraneOf  t.  li.  p.  4.  sltloiu  should  be  diflputed,  there  are  stil! 

and  indeed  by  many  catholic  irrlten.    I  abundant  catholic  testimonies  that  imag- 

need  not  qhote  Mosheim,  who  more  than  Inary  saints  bare  been  canonlasd. 

tonflrms  erery  word  of  my  text. 
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\e  priesthood,  d^raded  the  understanding  and  begot  a 
credulity  and  fanatidsm,  ia  Bufficientlj  evident.  Bat 
also  so  managed  as  to  loosen  the  bonds  of  religion  and 
t  *the  standard  of  moralitj.  If  these  inliabitanta  <^ 
had  been  represented  as  stem  avuigers,  accepting  no 
ktonement  for  heavy  offences,  and  prompt  to  interpose 
introl  over  natural  events  for  the  detecdon  and  pnn- 
t  of  guilt,  the  creed,  however  impossible  to  be  recon- 
ith  experience,  might  have  proved  a  salntarj  chedc 
I  mde  people,  and  would  at  least  have  had  the  only 
on  that  can  be  offered  for  a  religious  imposture,  ite 
i  expediency.  In  the  legends  of  those  times,  on  the 
y,  they  appeared  only  as  perpetual  intercessors,  so 
itured  and  so  powerful,  that  a  sinner  was  more  em- 
lUy  foolish  than  he  ia  usually  represented  it  he  failed 
re  himself  against  any  bad  consequences.  For  a  little 
m  to  the  saints,  and  especially  to  the  Vir^n,  with  du4 
ly  to  th^  servants,  bad  saved,  he  would  be  told,  so 
of  the  most  atrocious  delinquents,  that  he  might 
ily  presume  upon  similar  luck  in  his  own  case. 
I  monstrous  superstition  grew  to  its  height  in  the  twelfUi 
r.  For  the  advance  that  learning  then  made  was  by 
ins  sufficient  to  counteract  the  vast  increase  of  mon&s- 
and  the  opportunities  which  the  greater  cultivation  of 
1  languages  afforded  for  the  dtffu«on  of  legendary 
It  was  now,  too,  that  the  veneration  paid  to  the 
,  in  early  times  very  great,  rose  to  an  almost  exclusive 
f.  It  is  difficult  to  conceive  the  stupid  absurdity  and 
gusting  pro&nenesB  of  those  stories  which  were  in- 
by  the  monks  to  do  her  honor,  A  few  examples  hav« 
irown  into  a  note.* 


id  to  wlttadn*  t)»  pf»ph  tnini 
of  ehlTiliT,     The   fclLowIng 

•tnkH  of*  nord.    BSl  tba  hiih  hi- 

■111   nhundinll)'  tsJnflrm  my 

tlribl*  huid    tumid  uld«   thi  HHIKIn, 

c.)e»e  bta  Ttetta,  «tnowl«l,tag    U» 

mind..    Tb.  thW  nUiedlntonmon- 

nj  robUrn?  ;  but  <rfaiiiHT«  b* 

°i3toii'^''p4r^to  Ihi  VteX 

Al  tbt  monutary  Dt  St  Fitar,  un 

lui,   b*  wu  huMdiw]   1»  Im 
WbOa  tb*  MM  ni  noDd  tali 

OalDgn,  llnd  •.  monk  fBrtKOj  dtvoluM 
th*  Apo-Ue-^DlDcWly  tadJed   ■»!■ 

uda  bit  wu3  pn^v,  bm  wu 

»L    TteVlq^mppoTtodhl. 

dnlj  wlthoiit  DODtekm-     lb*  ftokda 

State  or  Soour*.     HOT  UNMIXED  WITH  aO( 

Whether  the  supersti^on  of  these  dark  age 
passed  that  point  when  it  becomea  more  injur 
to  public  morals  and  the  welfare  of  aocietj  t 
the  entire  absence  of  all  religious  notions  i 
yery  complex  question,  upon  which  I  would  bj 
means  pronounce  an  affirmative  dedsion.'  i 
flucDce,  breathed  from  the  spirit  of  a  more  ge 


le»,  itui  »t  Intng  n  fcllhful  »  toI«t, 

uUptad  0}  whit  a, 

bwngtat  Ood  to  kdmlt   thg   monk  Into 
Pu^«M.    Hb  pnjer  mi  nftusd  ;  ud 

Uand,tbuttaawiltli 

laungd  nd  nflnctli 

Humgh  Ihi  who),  bodj  of  «inu,»pw. 

il«,  sngeli,  (Ud  nurt^n  jDlnid  u  hli 

tba  monkiib  bialorlai 

ona  of  tha  moat  napi 

ma.    In  tbli  uDuitj  h^  hid^u™ 

ud  DO  friend  to  the 

Mtt»lIoth«(tfOod.    "Fidrliid;,''!!. 

hiiad  llTai  of  tha  prti 

Mid,  "dj  monk  !•  tort  if  joa  do  not 

kniibt  whs  wu  on 

iDlacftnlbT  him  i  bntwlul  U  impoftibl* 

d^SnadlbrfraqoanU. 

l«  HI  wUl  ba  bat  imtI  to  jou,  If  tou 

S^St^UiNlS*"" 

■p«k  ft  word,  mnM  jhld,  lian  it  H 

qnwHoQ  [i  wbit"!  • 

an^HMh!^'  ^^Sd?tSd,  fclk™™?^ 

^paat.  Bajood,™ 
ofiupenenlooinlbai 

*U  UHTlrgliu,  iDOTtd  Uwudi  her  Son. 

Ha  whs  hkd  hlmHlf  liTni  tba  pracapt. 

aap>nital7  nonridend 

not  to  ha  walgbad  K 

UBDhann  M  tHsIn  her ;  aod  trtlog 

of  Iha  lalMon  with  i 
mlnflad.    liislhihlw 

d  Inqnii 

Hh  raat  mij   ba   auil^  oinjacturail.  wu  to  aBuanta  thi 

Ooopva  tha  naaa  «Dpid1tT,  or  nitisr  of  madlBTiinine— pi 

tha  atKHdoaa  InpMr  of  tbll  Cida,  with  Into  It  a  Ultla  (oomu 

tha  BUn  IbalDiiM  the  Anblu  Nlgbta,  wa  iMm  mora  Id  dan 

■Bdlndf*  whathar  thaDaiCT  WH  batlar  Cham.    WaatUlwanti 

voiullipBd  at  Oolona  or  at  Bacdftd.  tlilitrln  all  tbfttbord 

It  la  nniwiaMr;  to  audUplrlnataDoaa  hlatorr,  whleb,  I  b«Ur 

Bt  Uila  Und.    In  on*  tala   tba  Viisln  dlapLiyad  on  an  eilcn 

alopad  from  tha  aonTanC,  and  nrfOrma  Chan  ChaUoiaa  Ca(h 

-      -'      ■  '       '  -     --  -iBtthagBnar 

Tligln^B  kmafa.    In  anothar,  a  gancia^  nohia,  ai  para^  aafi 

-^  oi  a  Borcarar,  oaa   a  oaa  aicnan^ 

la  aainta,  bat  >1dm  tha  Rahrmatloi 

-   gin    np    tha  piia  »  Ur   WKby- 

Tlighi,  wall  knowlD)  ttut  If   ha  kopt  do  wall  to  i.oa(idtr 

har  hk  friand  ha  abouht  obtain  pardon  aacapa  tbia  aonaait 

thioofh  harmaana.    Aeeordla^aha  la-  dona.     Dr.  MalUand 


1  tOTa  with  a 

a,  at  tba  inatiptlon  of  a  i 


■ilnd  UamiattiaawHhMDiKdi  paiahn  DullAcaa,! 

Oat  ha  nunlad  har  within  a  k«  daja.  ooniaa  boa 

Thaa*  (alaa,  it  auty  ba  Mid,  wan  Um  (Io4atho)le 

KoetkiD  of  IcDonot  maiif  and  flbfln-  and ;  ih  atnu 

1  aokOnf  tha  popalaaa.    Gartalnlj  banl  cbnroJ 

UwT  would  UTa  aidtod  oopUmpt  and  arrora,  and  i 

iBdcoBCtOD   la   Vu    mora  ani^taud  Iham,  with 

CHHcal  ebamstir  of  rallghnii   oothma  tbnaaantu 
■BOiw  tha  paoplt :  and  Or  tUl  it  k  bat- 
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often  displayed  itself  among  the  corruptions  of  a  d^enerate 
superstition.  In  the  original  principles  of  monastic  orders^ 
and  the  rules  bj  which  thej  ought  at  least  to  have  been 
governed,  there  was  a  character  of  meekness,  self-denial,  and 
charity  that  could  not  wholly  be  effaced.  These  virtues, 
rather  than  justice  and  veracity,  were  inculcated  by  the  r^ 
ligious  ethics  of  the  middle  ages ;  and  in  the  relief  of  indi- 
gence it  may,  upon  the  whole,  be  asserted  that  the  monks  did 
not  fall  short  of  their  profession.^  This  eleemosynary  spirit 
indeed  remarkably  distinguishes  both  Christianity  and  Mo- 
hammedanism from  the  moral  systems  of  Greece  and  Rome, 
which  were  very  deficient  in  general  humanity  and  sympathy 
with  suffering.  Nor  do  we  find  in  any  single  instance  during 
ancient  times,  if  I  mistake  not,  those  public  institutions  for 
the  alleviation  of  human  miseries  which  have  long  been 
scattered  over  every  part  of  Europe.  The  virtues  of  the 
monks  assumed  a  still  higher  character  when  they  stood  for- 
ward as  protectors  of  the  oppressed.  By  an  established 
law,  founded  on  very  ancient  superstition,  the  predncts  of  a 
church  afforded  sanctuary  to  accused  persons.  Under  a  due 
administration  of  justice  this  privilege  would  have  been 
simply  and  constantly  mischievous,  as  we  p;x>perly  consider 
it  to  be  in  those  countries  where  it  still  subsists.  But  in  the 
rapine  and  tumult  of  the  middle  ages  the  right  of  sanctuarj 
might  as  often  be  a  shield  to  innocence  as  an  immunity  to 
crime.  We  can  hardly  regret,  in  reflecting  on  the  desolating 
violence  which  prevailed,  that  there  should  have  been  some 
green  spots  in  the  wilderness  where  the  feeble  and  the 
persecuted  could  find  refuge.  How  must  this  right  have 
enhanced  the  veneration  for  religious  institutions!  How 
gladly  must  the  victims  of  internal  warfare  have  turned  their 
eyes  from  the  baronial  castle,  the  dread  and  scourge  of  the 
neighborhood,  to  those  venerable  walls  within  which  iiot  even  ' 


1 1  un  iTielined  to  aeqideflee  Id  thli 
general  opinion ;  yet  an  aooonnt  of  ez- 
peoMB  at  Bolton  Abbmrj  about  the  rslgn 
of  Edward  IT.,  pablkhed  in  Whitaker^ 
History  of  CraTen,  p.  61i  makes  a  mj 
Boantyshow  of  almsgiying  in  this  opu- 
lent monastery.  Much,  howerer.  was 
DO  doubt  glTen  in  vletuals.  But  it  Is  a 
strange  error  to  oonoeite  that  BngUsli 
Dionaseeries  before  the  dissolution  fed  the 
Indigent  part  of  the  nation,  and  gate  tliat 
general  relief  which  the  poor-laws  axe 
wtenrted  to  aflord. 


Piers  Ptowman  Is  indeed  a  satirist) 
but  he  plainly  ohargss  the  monks  with 
want  of  oliaiid''* 

Little  had  lordes  to  do  to  glf«  luidet 

from  their  beires 
To  religious  that  have  no  mtiie  thflofh 

it  raine  on  their  anltres ; 
In  many  phw;es   there  the   panont  to 

themsw  at  eiMo, 
Of  the  poor  they  have  no  pitfe  and  thM 

is  their  poor  charitle. 
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• 
the  clamor  of  arms  could  be  heard  to  disturb  the  chant  of 
hoty  men  and  the  sacred  service  of  the  altar !  The  pro* 
tection  of  the  sanctoarj  was  nerer  withheld.  A  son  of 
Chilperic  king  of  France  having  fled  to  that  of  Tours,  his 
father  threatened  to  ravage  all  the  lands  of  the  church  unless 
they  gave  him  up,  Gregory  the  historian,  bishop  of  the 
citj,  replied  in  the  name  of  his  clergy  that  Christians  could 
not  be  guilty  of  an  act  unheard  of  among  pagans.  The 
king  was  as  good  as  his  word,  and  did  not  spare  the  estate 
of  the  church,  but  dared  not  infringe  its  privileges.  He  had 
indeed  previously  addressed  a  letter  to  St  Martin,  which 
was  laid  on  hi&  tomb  in  the  church,  requesting  permission 
to  take  away  his  son  by  force ;  but  the  honest  saint  returned 
no  answer.^ 

The  virtues  indeed,  or  supposed  virtues,  which  had  induced 
a  credulous  generation  to  enrich  so  many  of  the  y^^^  ^^  ^^ 
monastic  orders,  were  not  long  preserved.     We  moniu  and 
must  reject,  in  the  excess  of  our  candor,  all  testi-  ^^•'sy- 
monies  that  the  middle  ages  present,  from  the  solemn  deda- 
ration  of  councils  and  reports  of  judicial  inquiry  to  the  casual 
eridence  of  common  fame  in  the  ballad  or  romance,  if  we 
would  extenuate  the  general  corruption  of  those  institutions. 
In  vain  new  rules  of  discipline  were  devised,  or  the  old  cor- 
rected by  reforms.    Many  of  their  worst  vices  grew  so 
naturally  out  of  their  mode  of  life,  that  a  stricter  discipline 
could  have  no  tendency  to  extirpate  them.     Such  were  the 
frauds  I  have  already  noticed,  and  the  whole  scheme  of  hypo- 
critical austerities.     Their  extreme  licentiousness  was  some 
times  hardly  concealed  by  the  cowl  of  sanctity.     I  know 
not  by  what  right  we  should  disbelieve  the  reports  of  the 
visitation  under  Henry  VIII.,  entering  as  they  do  into  a 
multitude  of  specific  charges  both  probable  in  their  nature 
and    consonant  to  the    unanimous  opinion  of  the   world,^ 
Doubtless,  there  were  many  communities,  as  well  as  indi- 

1  Sehmldt,   HUt.  des  Altanuuidi,  t.  i.  sed  Veneris  exeexandft   protttbnlA,  Md 

p.  874.  lasdroroxD  et  impudieonim  JuTemim  ad 

>  See  Foebiooke't  British  Monaehism  Ubidines  explendiis  reeepteoala?  at  Idem 

(toI.  I.    p.  127,  and  toI.  U.  p.  8)  Ibr  a  sit  hodle  pnellam  felare,  qnod  et  pabUc4 

frmgo  of  eridenee  agRlost  the  monks.  adsoortandnmezpoDere.    William  jhrrn* 

Clemangis,  a  French  theologUn  of  oon-  ne,  ftom  whose  records  (fol.  11.  p.  229)  I 

•Idenble  eminence  at  the  Iwglnning  of  have  taken  this  passage,  quotes  it  on 

the  fifteenth  oentoiy,  speaks  of  nnnner-  occasion  of  a  charter  of  king  John,  haa«  ' 

lee  in  the  foUowlng  terms :—  Qnid  allod  l9hlng  thirty  nnns  of  Ambresbnzy  Into 

•ant  hoc  tempore  pnellamm  monasteria,  different  conTents,  propter  jHm  Bvm  Uu* 

•isi  qnsBdam  non  dice  Del  mnctuaxia,  pitadinem 
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,  to  whom  none  of  (bese  reproaches  would  apply.  Id 
y  best  view,  however,  tbat  can  be  taken  of  monas- 
their   exiittence  is  deeply  injuriouB   to   the   general 

of  a  nation.  They  withdraw  men  of  pure  conduct 
nscientiouB  principles  ftom  the  exercise  of  eodal 
and  leave  the  common  mass  of  hnman  vice  more 
d.  Such  men  are  always  inclined  to  form  schemei 
tic  perfection,  which  can  only  be  fulfilled  in  retire- 
biit  in  the  strict  rules  of  monastic  life^  and  under  the 
»  of  a  grovelling  superstition,  their  virtue  lost  all  its 
ess.     Tbey  fell  implicitly  into  the   snares  of  crai^ 

who  made  mbmiasion  to  the  church  not  only  the 
in  but  the  measure  of  all  praise.  "He  is  a  good 
m,"  says  Eligius,  a  saint  of  the  seventh  century, 
tomes  frequently  to  church ;  who  presents  an  oblation 
may  be  offered  to  God  on  the  altar;  who  does  not 
le  fruits  of  his  land  till  be  has  consecrated  a  part  of 
)  God ;  who  can  repeat  the  Creed  or  the  Lord's 
K«deem  your  sools  tr(»n  panishment  while  it  is  in 
ower;  offer  presents  and  ^thes  to  churches,  light 
in  holy  places,  as  much  as  yon  can  afford,  come  more 
tly  to  church,  implore  the  protection  of  the  saints ; 
rou  observe  these  things,  you  may  come  with  securi^ 
day  of  judgment  to  say.  Give  unto  ns.  Lord,  for  we 
ven  unto  thee."  ' 


it.  Tti.  t.  e.    Robntaoi  sanHqnnii)*,  Uh  ■ 

puHge,  to  whom  fta-  grMin    hu  oopted 

dklaly  Indebud  Itar  lb  vtaolt  puun  !□  d' 

,  lol.  I.  not*  t1.  (nl.  T.  p  lli,  4to.  I 

thb   pMBWt  u  It  Mood  1b  thai  Dr.   Ungsr4  !•  pirfeetjf  Mrnct 

itkiu.    Bnlltlidiulojiiitiog  Upon  tbawhols,  Ibli  !•■  ■tiiUni  pKKif 


A  thii  puu^,  to  whom  ptff-    I,. ,   --r--—    - — - 

I  Immdlclaly  Indebttd  Itar  lb    wtaolt  puun  !□  d'Acherr'i  Bpkll«gloa 
■     -  -  (toI.i.  p  al8,4to.  Blit.),«i.dMnt«tiiy 


kgt,  u  Mum  tit  ttali  nilinp-  I 

B,  whkh,  baiBC  eooliiliiHI  In  i 

nek!,  huiSMlMtliuirldalr.  woiti  of  nnddentbl*  aitant  tJiU  nja  M 

■1  wlU  Bppaar  OB  nfenlos  to  nnndtrr  ■nIharlUH  li  abaolutfllj  lodli- 

Dol  qnow  tba  puHc*  u  oon.  sniHbls,  not  to  amtloa  th*  IrHDant 

.   KnapUU    dafinttloa   or    tfa*  dUBnaltT  of  ptoduIdi  UMU  to  orifbKJ 

wlaloDk  tlila,  uii  wTot«,  ta 
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With  such  a  definition  of  the  Christian  character,  it  is  not 
Siirpriaing  that  aaj  fraud  and  iiyuBtice  became  honorable 
when  it  contributed  to  the  riches  of  the  clei^  and  glory  of 
llieir  order.  Their  frauds,  however,  were  leas  atrocious  than 
the  savage  bigotry  with  which  they  maintained  their  own 
system  and  infected  the  laity.  In  Saxony,  Poland,  Lithuania, 
and  the  countries  on  the  Baltic  Sea,  a  sanguinary  persecn- 
tion  extirpated  the  original  idolatry.  The  Jews  were  every- 
where the  objects  of  popular  insult  and  oppression,  frequently 
of  a  general  massacre,  though  protected,  it  must  be  confessed 
b^  the  laws  of  the  church,  as  well  as  in  general  by  temper^  . 
princes.*  Of  the  crusades  it  ia  only  necessary  to  repeat 
that  they  began  in  a  tremendous  eruption  of  fanaticism, 
and  ceased  only  because  that  spirit  could  not  be  constantly 
kept  alive.  A  similar  influence  produced  the  devastation  of 
Languedoc,  the  stakes  and  scaffolds  of  the  Inquisition,  and 
rooted  in  the  religious  theory  of  Europe  those  maxims  of 
intolerance  which  it  has  so  slowly,  and  sljlt  perhaps  so  im- 
perfectly, renounced. 

From  no  other  cause  are  the  dictates  of  sound  reason  and 
the  moral  sense  of  mankind  more  confused  thaa  by  this 
narrow  theological  bigotry.  For  as  it  must  often  happen 
that  men  to  whom  the  arrogance  of  a  prevailing  faction  im- 
putes religious  error  are  exemplary  for  their  performance  of 
moral  duties,  these  virtues  gradually  cease  to  make  their 
proper  impression,  and  are  depredated  by  the  rigidly  ortho- 
dox as  of  little  value  in  comparison  with  just  opinions  in 
speculative  points.  Oa  the  other  hand,  vices  are  forgiven  to 
those  who  ure  zealous  in  the  faith.  I  speak  too  gently,  and 
with  a  view  to  later  times ;  in  treating  of  the  dark  ages  it 
would  be  more  correct  to  say  that  crimes  were  commended. 
Thus  Gregory  of  Tours,  a  saint  of  the  church,  after  relating 
a  most  atrocious  story  of  Clovis  —  the  murder  of  a  prince 

I  Mr.  Timir  hu  collivtcil  IDBI17  ml-  ISt.  At  Bedin  uuilbaF  nug*  pnrmU 
Tlwi  <kct>  nticTn  b)  tlw  cnnditlon  of  od,  that  oT  ntluklng  tb*  Jtn'  boniM 
Lbe  Jgni,  Hpsslill;  In  BnglsDd.    HM.    wltb  ilonMlhNDPkLinSDDdiiT  toBuUr. 
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whom  he  had  previouslj  instigated  to  panieide  —  continues 
the  8enten<;e :  *'  For  God  dailj  subdued  his  enemies  to  his 
hand,  and  increased  his  kingdom ;  because  he  walked  before 
him  in  uprightness,  and  did  what  was  pleasing  in  his  eyes.**  ^ 
It  is  a  frequent  complaint  of  ecclesiastical  writers  that  the 
Oomnmta-  ngorous  pcnanccs  imposed  by  the  primitive  canons 
tion  of  upon  delinquents  were  conunuted  in  a  laxer  state 

peoADOM.  ^£  discipline  for  less  severe  atonements,  and  ulti- 
mately indeed  for  money.*  We  must  not,  however,  regret 
that  the  clergy  should  have  lost  the  power  of  compelling 
men  to  abstain  fifteen  years  from  eating  meat,  or  to  stand 
exposed  to  public  derision  at  the  gates  of  a  church.  Such 
implicit  submissiveness  could  only  have  produced  superstition 
and  hypocrisy  among  the  laity,  and  prepared  the  road  for  a 
tyranny  not  less  oppressive  than  that  of  India  or  ancient 
Egypt.  Indeed  the  two  earliest  instances  of  ecclesiastical 
interference  with  the  rights  of  sovereigns -r- namely,  the 
deposition  of  Waraba  in  Spain  and  that  of  Louis  the  Debo* 
nair  —  were  founded  upon  this  austere  system  of  penitence. 
But  it  is  true  that  a  repentance  redeemed  by  money  or  per- 
formed by  a  substitute  could  have  no  salutary  effect  on  th/& 
sinner;  and  some  of  the  modes  of  atonement  which  the 
church  most  approved  were  particularly  hostile  to  public 
morals.  None  was  so  usual  as  pilgrimage,  whether  to  Jeru- 
salem or  Rome,  which  were  the  great  objects  of  devotion ; 
or  to  the  shrine  of  some  national  saint — a  James  of  Com- 
postella,  a  David,  or  a  Thomas  k  Becket.  This  licensed 
vagrancy  was  naturally  productive  of  dissoluteness,  especially 
among  the  women.  Our  English  ladies,  in  their  zeal  to 
obtain  the  spiritual  treasures  of  Rome,  are  said  to  have  re* 
laxed  the  necessary  caution  about  one  that  was  in  their  own 

1  Greg.  Tur.  1.  U.  e.  40.    Of  Tbeode-  ohaat  him  of  an  eet»te,  which  is  told 

bert,  grandron  of  CloTis,  the  sune  his-  with  much  approbation.    Gale,  Script 

torian  8ay«,  Magnaxn  ra  et  in  omni  bon-  Anglic,  t.  i.  p.  441.    Walter  do  Heming- 

ttate  prseoipnum  reddidit.    In  the  next  fbrd  recounts  with  excesaire  delight  the 

paragraph  we  find  a  story  cit  his  baring  well-known  story  of  the  Jews  who  were 

two  wires,  and  looking  so  tenderly  on  persuaded  by  the  captain  of  their  ressel 

the  daughter  of  one  of  them,  that  her  to  walk  on  the  sands  at  low  water,  till 

mother  tossed  her  orer  a  bridge  into  the  the  rising  tide  drowned  them  ;  and  addff 

rirer.    1.  iii.  e.  25.    This  indeed  is  a  that  the  captain  was  both  pardoned  and 

trifle  to  the  passage  in  the  text.    There  rewarded  fbr  it  by  the   king,  gratiam 

amconttnnal  prooft  oi  immorality  in  the  promeruit  et  praemium.    This  is  a  mis- 

monldsh  liistoriaos.    In  tlm  history  of  take,  inasmuch  as  he  was  hanged ;  but 

Ramsey  Abbey,  one  of  our  best  docu-  it  exhibits  the  ohaiacfecr  of  thehistorisa 

ments  ft»r  Anglo-Saxon  times,  we  hare  Hemingfbrd,  p.  21. 

an  anecdote  of  a  bishop   who  made  a  *  Fleuiy,  Trolslteie  Disooun  mu  VWt 

Aanish  nobleman  drcnk,  that  he  might  taiz«  BoelMMttqne. 
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eustodj.^  There  is  a  capitularj  of  Charlemagne  directed 
against  itinerant  penitents,  who  probably  comidered  the  iron 
chain  around  their  necks  an  expiation  of  future  as  well  as 
past  offences.' 

The  crusades  may  be  considered  as  martial  pilgrimages 
on  an  enormous  scale,  and  their  influence  upon  general  mo- 
rality seems  to  have  been  altogether  pernicious.  Those  who 
served  under  the  cross  would  not  indeed  have  lived  very 
virtuously  at  home ;  but  the  confidence  in  their  own  merits, 
which  the  principle  of  such  expeditions  inspired,  must  have 
aggravated  the  ferocity  and  dissoluteness  of  their  ancient 
habits.  Several  historians  attest  the  depravation  of  morals 
which  existed  both  among  the  crusaders  and  in  the  states 
formed  out  of  their  conquests.* 

While  religion  had  thus  lost  almost  every  quality  that 
renders  it  conducive  to  the  good  order  of  society,  want  of 
the  control  of  human  law  was  still  less  efficacious.  ^^' 
But  this  part  of  my  subject  has  been  anticipated  in  other 
passages  of  the  present  work ;  and  I  shall  only  glance  at 
the  want  of  regular  subordination,  which  rendered  legist 
lative  and  judicial  edicts  a  dead  letter,  and  at  the  incessant 
private  warfare,  rendered  legitimate  by  the  usages  of  meet 
continental  nations.  Such  hostilities,  conducted  as  they  must 
usually  have  been  with  injustice  and  cruelty,  could  not  fail 
to  produce  a  degree  of  rapacious  ferocity  in  the  general  di^ 
position  of  a  people.  And  this  certainly  was  among  the 
characteristics  of  every  nation  for  many  centuries. 

It  is  easy  to  infer  the  degradation  of  society  during  the 
dark  ages  from  the  state  of  religion  and  police.  DegradatioB 
Certainly  there  are  a  few  great  landmarks  of  moral  **'  ™o»*«' 
distinctions  so  deeply  fixed  in  human  nature,  that  no  degree 
of  rudeness  can  destroy,  nor  even  any  superstition  remove 
them.  Wherever  an  extreme  corruption  has  in  any  par- 
ticular society  defaced  these  sacred  archetypes  that  are  given 
to  guide  and  correct  the  sentiments  of  mankind,  it  is  in  the 
course  of  Providence  that  the  society  itself  should  perish  by 
internal  discord  or  the  sword  of  a  conqueror.     In  the  worst 

1  HeiiTT,  Hlat.  of  Bogtend.  vol.  U.  o.  7.  «ne  kMW  povmanMBt  Itbonntai  ol  m^ 

*  Da    Oange,  t.    P«regrliiatio.    Non  vlentw  «t  pttnitontfam  agODlM,  mo«» 

rinantnr  TBgvi  IsU  nndi  cam  ferro,  qoi  dam  qood  canoole^  Us  impooltam  dt. 

dkant  m  dattl  poenitenttt  in  yg^ntm.       •  I.   do  VltilMO,   In  Goote   IM  f« 

IfelluB  Tidetar,  at  al  aliqaod  Ineontoo-  Vnmeoo,  1. 1.;  VlUoni,  1.  ▼!!.  o.  144. 

tank  ot  capltalo  eximon  oonuninezint,  in 
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ages  of  Earope  there  must  have  existed  the  seeds  of  social 
virtues,  of  fidelity,  gratitude,  and  disinterestedness,  sufficient 
a^  least  to  preserve  the  public  approbation  of  more  elevated 
principles  than  the  public  conduct  displayed.  Without  these 
imperishable  elements  there  could  have  b«en  no  restoration 
of  the  moral  energies ;  nothing  upon  which  reformed  faith, 
revived  knowledge,  renewed  law,  could  exercise  their  nour- 
ishing influences.  But  history,  which  reflects  only  the  more 
prominent  features  of  society,  cannot  exhibit  the  virtues  that 
were  scarcely  able  to  struggle  through  the  general  deprava- 
tion. I  am  aware  that  a  tone  of  exaggerated  declamation  is 
at  all  times  usual  with  those  who  lament  the  vices  of  their 
own  time ;  and  writers  of  the  middle  ages  are  in  abundant 
need  of  allowance  on  this  score.  Nor  is  it  reasonable  to 
found  any  inferences  as  to  the  general  condition  of  society  on 
single  instances  of  crimes,  however  atrocious,  especially  when 
committed  under  the  influence  of  violent  passion.  Such 
enormities  are  the  fruit  of  every  age,  and  none  is  to  be 
measured  by  them.  They  make,  however,  a  strong  impres- 
sion at  the  moment,  and  thus  find  a  place  in  contemporary 
annals,  from  which  modem  writers  ai*e  commonly  glad  to 
extract  whatever  may  seem  to  throw  light  upon  manners. 
I  shall,  therefore,  abstain  from  producing  any  particular  cases 
of  dissoluteness  or  cruelty  from  the  records  of  tlie  middle 
ages,  lest  I  should  weaken  a  general  proposition  by  offering 
an  imperfect  induction  to  support  it,  and  shall  content  myself 
with  observing  that  times  to  which  men  sometimes  appeal, 
as  to  a  golden  period,  were  far  inferior  in  every  moral  com- 
parison to  those  in  which  we  are  thrown.^  One  crime,  as 
more  universal  and  characteristic  than  others,  may  be  par- 
ticularly noticed.  All  writers  agree  in  the  prevalence  of  ju- 
dicial perjury.     It  seems  to  have  almost  invariably  escaped 

1  Henry  bu  taken  pains  In  drawing  a  notlood  aa  tbdr  Insolenee.    Vld.  Order- 

pleturef  not  Tory    IkTorable.  of  Anf^o-  Icur  Vitalls.   p.  002  ;  Johann.  Sarisba- 

Saxon    manners.     Book    IT.  ebap.    7.  riensls  Policraticns,  p.  194  ;  Vellj,  Hist. 

Tbffl  perhap*  Is  the  best  chapter,  as  the  de  France,  t.  fU.  p.  68.    The  state  of 

▼olume  is  the  best  rolumef  of  his  un-  manners  in  France  under  the  first  two 

equal  work.    His  account  of  the  Anglo-  races  of  kintcs,  and   in   Italy  both  nn- 

Baxons  is  derired  in  a  great  degree  from  der  the  Lombards  and  the  subsequent 

William  of  Malmsbury,  who  does  not  dynasties,  may   be  collected  from  tbeir 

•pate  them.    Their  cItII  history,  indeed,  histories,  their  laws,  and  tho«e  misoel- 

and  their  laws,  speak  sufficiently  against  laneous  focts  which  books  of  every  de- 

the  character  of  that  people.    But  the  scription   contain.    Neither   Velly,  nor 

Normans  had  little  mors  to  boast  of  in  Muratori,  Dissert.  28,  are  so  ■aUdheiOKy 

rsspeet  of  moral  correctness.    Their  lux-  as  wa  might  desire. 
mtSona  and  dissolute  habits  are  as  mnoh 
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human  punishment ;  and  the  barriers  of  superstition  were  in 
this,  as  in  every  other  instance,  too  feeble  to  prevent  the  com- 
mission of  crimes.  Many  of  the  proofs  bj  ordeal  were  ap- 
plied to  witnesses  as  well  as  those  whom  thej  accused  ;  and 
undoubtedly  trial  by  combat  was  preserved  in  a  considerable 
degree  on  account  of  the  difficulty  experienced  in  securing  a 
just  cause  against  the  perjury  of  witnesses.  Robert  king  of 
France,  perceiving  how  frequently  men  forswore  themselves 
upon  the  relics  of  saints,  and  less  shocked  apparently  nt  the 
crime  than  at  the  sacrilege,  caused  an  empty  reliquary  of 
crystal  to  be  used,  that  those  who  touched  it  might  incur 
less  guilt  in  fact,  though  not  in  intention.  Such  an  anecdote 
characterizes  both  the  man  and  the  times.^ 

The  favorite  diversions  of  the  middle  ages,  in  the  intervals 
of  war,  were  those  of  hunting  and  hawking.  The  Love  of 
former  must  in  all  countries  be  a  source  of  pleas-  **^*  «i«rti. 
ure  ;  but  it  seems  to  have  been  enjoyed  in  moderation  by  the 
Greeks  and  the  Romans.  With  the  northern  invaders,  how- 
ever, it  was  rather  a  predominant  appetite  than  an  amuse- 
ment ;  it  was  their  pride  and  their  ornament,  the  theme  of 
their  songs,  the  object  of  their  laws,  and  the  business  of  their 
lives.  Falconry,  unknown  as  a  diversion  to  the  ancients, 
became  from  the  fourth  century  an  equally  delightful  occu- 
pation.^ From  the  Salic  and  other  barbarous  codes  of  the 
fifth  century  to  the  close  of  the  period  under  our  review, 
every  age  would  furnish  testimony  to  the  ruling  passion  for 
these  two  species  of  chase,  or,  as  they  were  sometimes  called, 
the  mysteries  of  woods  and  rivers.  A  knight  seldom  stirred 
from  his  house  without  a  falcon  on  his  wrist  or  a  greyhound 
that  followed  him.  Thus  are  Harold  and  his  attendants  rep- 
resented, in  the  famous  tapestry  of  Bayeux.  And  in  the 
monuments  of  those  who  died  anywhere  but  on  the  field  of 
battle,  it  is  usual  to  find  the  greyhound  lying  at  their  feet,  or 
the  bird  upon  their  wrists.  Nor  are  the  tombs  of  ladies 
without  their  falcon  ;  for  this  diversion,  being  of  less  danger 
and  fatigue  than  the  chase,  was  shared  by  the  delicate  sex.* 

1  Veil  J,  Hbt.  de  France,  t.  11.  p.  886.  eased  person  had  a  mostobvloas  latduy 

It  has  been  obserred,  that  QuJd  mores  cj  to  increase  peijnry. 

sine   legibns  ?  is  as  just  a  question  as  *  Mnratori,  Dissert.  28,   t.  I.  p.  806 

thatof  Horace  ;  and  that  bad  laws  must  (Italian);   Beokman's   Hist,    of  Inven- 

prodooe  bad  morals.    The  stranj^o  prae-  tions,  vol.  i.  p.  819 ;  Vie  priYte  des  Vran* 

tice  of  requiring  numerous  compurga-  l(Ai8«t.  ii.  p.  1. 

lore  to  proye  the  innocence  of  as  ae-  •  vie  privte  des  Francais,  t.  1.  p.  890 ; 

t.  ii.  p.  U. 
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It  was  impoesible  to  repress  the  eagerness  with  which  the 
dergj,  especiallj  afler  the  barbarians  were  tempted  by  rich 
bishoprics  to  take  upon  them  the  sacred  functions,  rushed 
into  these  secular  amusements.  Prohibitions  of  councils, 
however  frequently  repeated,  produced  little  effect  In  some 
instances  a  particular  monastery  obtained  a  dispensation. 
Thus  that  of  St.  Denis,  in  774,  represented  to  Charlemagne 
that  the  flesh  of  hunted  animals  was  salutary  for  sick  monks, 
and  that  their  skins  would  serve  to  bind  the  books  in  the  li- 
brary.^ Reasons  equally  cogent,  we  may  presume,  could  not 
be  wanting  in  every  other  case.  As  the  bishops  and  abbots 
were  perfectly  feudal  lords,  and  oflen  did  not  scruple  to  lead 
their  vassals  into  the  field,  it  was  not  to  be  expected  that 
they  should  debar  themselves  of  an  innocent  pastime.  It 
was  hardly  such  indeed,  when  practised  at  the  expense  of 
others.  Alexander  HI.,  by  a  letter  to  the  clergy  of  Berk- 
shire, dispenses  with  their  keeping  the  archdeacon  in  dogs 
and  hawks  during  his  visitation.'  This  season  gave  jovial 
eoclesiastics  an  opportunity  of  trying  different  countries.  An 
archbishop  of  York,  in  1821,  seems  to  have  carried  a  train  of 
two  hundred  persons,  who  were  maintained  at  the  expense  of 
the  abbeys  on  his  road,  and  to  have  hunted  with  a  pack  of 
hounds  from  parish  to  parish.*  The  third  council  of  Lateran, 
in  1180,  had  prohibited  this  amusement  on  such  journey s, 
and  restricted  bishops  to  a  train  of  forty  or  fifty  horses.^ 

Though  hunting  had  ceased  to  be  a  necessary  means  of 
procuring  food,  it  was  a  very  convenient  resource,  on  which 
the  wholesomeness  and  comfort,  as  well  as  the  luxury,  of 
the  table  depended.  Before  the  natural  pastures  were  im« 
proved,  and  new  kinds  of  fodder  for  cattle  discovered,  it  was 
impossible  to  maintain  the  summer  stock  during  the  cold  sear 
son.  Hence  a  portion  of  it  was  regularly  slaughtered  and 
salted  for  winter  provision.  We  may  suppose  that,  when  no 
alternative  was  offered  but  these  salted  meats,  even  the  lean- 
est venison  was  devoured  with  relish.  There  was  somewhat 
more  excuse  therefore  for  the  severity  with  which  the  lords 
of  forests  and  manors  preserved  the  beasts  of  chase  than  if 
they  had  been  considered  as  merely  objects  of  sport.  The 
laws  relating  to  preservation  of  game  were  in  every  country 

1  lUd.  t.  i.  p.  884.  •  Whltak0r«i  ffirt.  of  OxmTsn,  p.  840, 

>  Rjm«r,  1 1,  p.  SI  and  of  WhAlley,  p.  171. 

*  VtUy,  HSrt.  te  Vxmaoe,  %,  lit.  p.  289. 
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anoommonly  rigoroTis.  Thej  formed  in  England  that  odious 
system  of  forest  laws  which  distinguished  the  tjrannj  of 
our  Norman  kings.  Capital  punishment  for  killing  a  stag  or 
wild  boar  was  frequent,  and  perhaps  warranted  by  law,  until 
the  charter  of  John.^  The  French  code  was  less  severe, 
but  even  Henry  IV.  enacted  the  pam  of  death  against  the  re- 
peated offence  of  chasing  deer  in  the  royal  Crests.  The 
privilege  of  hunting  was  reserved  to  the  nobility  till  the 
reign  of  Louis  IX.,  who  extended  it  in  some  degree  to 
persons  of  lower  birth.* 

This  excessive  passion  for  the  sports  of  the  field  produced 
those  evils  which  are  apt  to  result  from  it — a  strenuous  idle- 
ness which  disdained  all  useful  occupations,  and  an  oppres- 
sive spirit  tQwards  the  peasantry.  The  devastation  commit- 
ted under  the  pretence  of  destro3dng  wild  animals,  which 
had  been  already  protected  in  their  depredations,  is  noticed 
in  serious  authors,  and  has  also  been  the  topic  of  popular  bal- 
lads.' What  effect  this  must  have  had  on  agriculture  it  is 
easy  to  conjecture.  The  levelling  of  forests,  the  draining  of 
morasses,  and  the  extirpation  of  mischievous  animals  which 
inhabit  them,  are  the  first  objects  of  man's  labor  in  reclaim- 
ing the  eardi  to  his  UBe;  and  these  were  forbidden  by  a 
landed  aristocracy,  whose  control  over  the  progress  of  agri- 
cultural improvement  was  unlimited,  and  who  had  not  jei 
learned  to  sacrifice  their  pleasures  to  their  avarice. 

These  habits  of  the  rich,  and  the  miserable  servitude  of 
those  who  cultivated  the  land,  rendered  its  fer-  Bad  state  of 
tility  unavailing.     Predial   servitude   indeed,  in  "gricuituwi 
some  of  its  modifications,  has  always  been  the  great  bar  to 
improvement     In  the  agricultural  economy  of  Rome  the  la- 
boring husbandman,  a  menial  slave  of  some  wealthy  senator, 

1  John  of  Salisbury  InTelghi  against  181.    This  continued  to  be  felt  in  Fnnce 

the  game-laws  of  his  age,  with  an  odd  down  to  the  Tevolution,  to  which  ie  did 

transition  from  the  Ooepel  to  the  Pan-  not  perlxaps  a   little   contribute.    (See 

deets.    Neeveriti  sunt  hominem  pro  nnft  Toung's  Travels  in  France.)    Themon- 

beetioU  perdere,  quem  unigenltus  Dei  strous   priyllege  of  free-warren    (mon- 

Filius  sanguine  redemit  suo.    Ques  IbriB  strous,   I  mean,    when   not   originallj 

natures  sunt,  et  de  jure  occupantium  founded  upon  the  property  of  the  soil) 

flont,  sibi  audet  huroana  temetitss  Tin-  is  recognised  by  our  own  laws ;  though, 

dieare,  &o.    Polycraticon,  p.  18.  in  this  age,  it  is  not  often  that  a  court 

*  Le  Grand,  Vie  prirte  des  Francais,  t.  and  jury  will  sustain  its  exercise.  Sii 
1.  p.  826.  Walter  Scott's  ballad  of  the  Wild  Hunts- 

•  For  the  ix^uries  which  this  people  man,  from  a  German  original,  is  well 
sustained  from  the  seigniorial  rights  of  known;  and,  I  believe,  there  are  seTenJ 
the  chase,  in  the  eleventh  century,  see  others  in  that  country  not  Ussimllar  In 
the  Recueil  des  Hlstoriens,  in  the  ralu-  sufet|ect. 

abla  prsfiMse  to  the  eleventh  volume,  p. 
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had  not  even  that  qualified  interest  in  the  soil  which  the 
tenure  of  villenage  afforded  to  the  peasant  of  feudal  ages. 
Italy,  therefore,  a  country  presenting  many  natural  impedi- 
ments, was  biit  imperfectly  reduced  into  cultivation  before  the 
irruption  of  the  barbarians.^  That  revolution  destroyed  ag- 
riculture with  every  other  art,  and  succeeding  calamities  dur- 
ing five  or  six  centuries  lefl  the  finest  regions  of  £urope  un* 
fruitful  and  desolate.  There  are  but  two  possible  modes  in 
which  the  produce  of  the  eaith  can  be  increased;  one  by  ren- 
dering fresh  land  serviceable,  the  other  by  improving  the 
fertility  of  that  which  is  already  cultivated.  The  last  is  only 
attainable  by  the  application  of  capital  and  of  skill  to  agri- 
culture, neither  of  which  could  be  expected  in  the  i*uder  ages 
of  society.  -  The  former  is,  to  a  certain  extent,  i^ways  prac- 
ticable while  waste  lands  remain ;  but  it  was  checked  by  laws 
hostile  to  improvement,  such  as  the  manorial  and  com* 
monable  rights  in  England,  and  by  the  general  tone  of  man- 
ners. 

Till  the  reign  of  Charlemagne  there  were  no  towns  in 
Germany,  except  a  few  that  had  been  erected  on  the  Rhine 
and  Danube  by  the  Romans.  A  house  with  its  stables  and 
farm-buildings,  surrounded  by  a  hedge  or  enclosure,  was 
called  a  court,  or,  as  we  find  it  in  our  law-books,  a  curtilage ; 
the  tod  or  homestead  of  a  more  genuine  English  dialect 
One  of  these,  with  the  adjacent  domain  of  arable  fields  and 
woods,  had  the  name  of  a  villa  or  manse.  Several  manses 
composed  a  march ;  and  several  marches  formed  a  pagus  or 
district^  From  these  elements  in  the  progress  of  population 
arose  villages  and  towns.  In  France  undoubtedly  there  were 
always  cities  of  some  importance.  Country  parishes  con- 
tained several  manses  or  farms  of  arable  lands,  around  a  com- 
mon pasture,  where  every  one  was  bound  by  custom  to  feed 
his  cattle.' 

1  Mantorl,  Dissert.  21.    This  dlsser-  a  village,  so  called  from  the  small  tafta 

taUon  oontsiiis  ample   evidenoe  of  the  of  maple,  elm,  ash,  aud  other  wood,  vith 

▼retched  state  of  caltare  in  Italy,  at  which   dwelling-houses   were   anciently 

least  in  the  northern  parts,  both  before  OTcrhung.    Even  now  it  is  impossible  to 

the  irruption  of  tbe  barbarians,  and,  in  enter  Graven  without  being  struck  with 

a  much  greater  degree,  under  the  Lorn-  the  insulated  homesteads,  surrounded 

bard  kings.  by  their  little  garths,  and  overhung  with 

>  Schmidt,  mst.  des  Allem.  t.  i.  p.  408.  tufts  of  trees.    These  bx9  the  genuine 

The  following  passage  seems  to  illuBtrate  tofts  and  crofts  of  our  ancestors,  with 

Schmidt's  account  of  German  villages  in  the  substitution  only  of  stone  for  the 

the  ninth  century,  though  relating  to  a  wooden  crocks  and  thatched  roofs  of  an- 

diflBrent  age  and  country.    ''  A  toft '*  Uauity.'-     Hist,  of  Craven,  p.  880. 

says  Dr.  ^Vhitaker,  **  is  a  booestead  In  *  It  is  laid  down  in  the  Speculum  Sax 
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The  condition  even  of  internal  trade  was  hardly  prefera- 
ble to  that  of  agriculture.  There  is  not  a  vestige  of  internal 
perhaps  to  be  discovered  for  several  centuries  of  '^****» 
any  considerable  manufacture ;  I  mean,  of  working  up  arti- 
cles of  common  utility  to  an  extent  beyond  what  the  necessi- 
ties of  an  adjacent  district  required.^  Rich  men  kept  domestic 
artisans  among  their  servants ;  even  kings,  in  the  ninth  cen- 
tury, had  their  clothes  made  by  the  women  upon  their  farms;  ' 
but  the  peasantry  must  have  been  supplied  with  garments 
and  implements  of  labor  by*  purchase ;  and  every  town,  it 
cannot  be  doubted,  had  its  weaver,  its  smith,  and  its  currier. 
But  there  were  almost  insuperable  impediments  to  any  ex- 
tended traffic —  the  insecurity  of  movable  wealth,  and  diffi- 
culty of  accumulating  it ;  the  ignorance  of  mutual  wants ; 
the  peril  of  robbery  in  conveying  merchandise,  and  the  cer- 
tainty of  extortion.  In  the  domains  of  every  lord  a  toll  was 
to  be  paid  in  passing  his  bridge,  or  along  his  highway,  or  at 
his  market.'  These  customs,  equitable  and  necessary  in  their 
principle,  became  in  practice  oppressive,  because  they  were 
arbitrary,  and  renewed  in  every  petty  territory  which  the 
road  might  intersect.  Several  of  Charlemagne's  capitularies 
repeat  complaints  of  these  exactions,  and  endeavor  to  abol- 
ish such  tolls  as  were  not  founded  on  prescription.^  One  of 
them  rather  amusingly  illustrates  the  modesty  and  modera- 
tion of  the  landholders.  It  is  enacted  that  no  one  shall  be 
compelled  to  go  out  of  his  way  in  order  to  pay  toll  at  a  partic- 
ular bridge,  when  he  can  cross  the  river  more  conveniently  at 
another  place.*  These  provisions,  like  most  others  of  that 
age,  were  unlikely  to  produce  much  amendment.  It  was 
only  the  milder  species,  however,  of  feudal  lords  who  were 
content  with  the  tribute  of  merchants.  The  more  ravenous 
descended  from  their  fortresses  to  pillage  the  wealthy  travel- 
ler, or  shared  in  the  spoil  of  inferior  plunderers,  whom  they 

•aicuui,  a  collectloa  of  feudal  customs  England  and  other  parts.    He  quotes  no 

which  prorailed  orer  most  of  Germany,  authority,  but  I  am  satisfied  that  he  has 

that  no  one  might  have  a  separate  pas-  not  advanced  the  fhct  gratnitously. 

tnre  for  his  cattle  unless  he  posmssed  *  Schmidt,  t.  i.  p.  411 ;  t.  ii.  p.  146. 

three   mansi.    Da  Cange,    v.  Mansus.  '  Du   Cange,  Pedaglum.  Pontatlcum, 

There  seems  to  have  been  a  price  paid,  I  Teloneum,  Hereatum,  Stallaglum,  Las* 

suppose  to  the  lord,  for  agistment  in  the  taglum,  &o. 

common  pasture  *  Baluz.  Capit.  p.  621  et  alibi. 

1  The  only  mention  of  a  manufacture.  &  Ut  nullus  cogpitur  ad  pontem  ire  ad 

as  e&rly  as  the  ninth  or  tenth  centuries,  fluTium  transeundnm    propter   telonel 

that  I  remember  to  have  met  with,  is  in  causas  quando  iUe  in  alio  loco  compen- 

Schmidt,  t.  ii.  p.  146,  who  says  that  dioaius  illud  flumen  transire  potest.  ]». 

sk>fehs  were  exported  firom  Friasland  to  764  et  alibi. 
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both  protected  and  instigated.  Proofs  occur,  even  in  the 
later  periods  of  the  middle  ages,  when  government  had  rtr 
gained  its  energy,  and  civilization  had  made  considerable  prog- 
ress, of  public  robberies  systematically  perpetrated  by  men 
of  noble  rank.  In  the  more  savage  times,  before  the  twelflh 
century,  they  were  probably  too  i&equent  to  excite  much  at- 
tention. It  was  a  custom  in  some  places  to  waylay  travel- 
lers, and  not  only  to  plunder,  but  to  sell  them  as  slaves,  or 
com|)el  them  to  pay  a  ransom.  Harold  son  of  Godwin,  hav- 
ing been  wrecked  on  the  coast  of  Ponthieu,  was  imprisoned 
by  the  lord,  says  an  historian,  according  to  the  custom  of 
that  territory.^  Germany  appears  to  have  been,  upon  the 
whole,  the  country  where  downright  robbery  was  most  un- 
scrupulously practised  by  the  great.  Their  castles,  erected 
on  almost  inaccessible  heights  among  the  woods,  became  the 
secure  receptacles  of  predatory  bands,  who  spread  terror  over 
the  country.  From  these  barbarian  lords  of  the  dark  ages, 
as  from  a  living  model,  the  romances  are  sfud  to  have  drawn 
their  giants  and  other  disloyal  enemies  of  true  chivalry.  Bob- 
bery, indeed,  is  the  constant  theme  both  of  the  Capitularies 
and  of  the  Anglo-Saxon  laws ;  one  has  more  reason  to  wonder 
at  the  intrepid  thirst  of  lucre,  which  induced  a  very  few  mer- 
chants to  exchange  the  products  of  different  regions,  than  to 
ask  why  no  general  spirit  of  commercial  activity  prevailed. 
Under  all  these  circumstances  it  is  obvious  that  very  little 
and  of  oriental  conmierce  could  have  existed  in  these  west- 

•t«nAga  em  countries  of  Europe.  Destitute  as  they  have 
commerce.  ^^^^^  created,  speaking  comparatively,  of  natuiral 
productions  fit  for  exportation,  their  invention  and  industry  are 
the  great  resources  from  which  they  can  supply  the  demands 
of  the  East  Before  any  manufactures  were  established  in. 
Europe,  her  conmiercial  intercourse  with  Egypt  and  Asia 
must  of  necessity  have  been  very  trifling ;  because,  whatever 
in'clination  she  might  feel  to  enjoy  the  luxuries  of  those  ge- 
nial regions,  she  wanted  the  means  of  obtaining  them.  It  is 
not  therefore  necessary  to  rest  the  miserable  condition  of  ori- 
ental commerce  upon  the  Saracen  conquests,  because  the 
poverty  of  Europe  is  an  adequate  cause  ;  and,  in  fact,  what 
little  traffic  remamed  was  cari-ied  on  with  no  material  incon- 
venience through  the  channel  of  Constantinople.    Venice 

« 

1  Badmer  apnd  Becneil  dee  Hifltoriens    rifea  illiiu  tool,  a  domino  tturm  cftpCi rite- 
tee  Qaolee,  Uzl.  pie&oe,  p.  192.    Pro    tiaddidtur. 
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took  the  lead  in  trading  with  Greece  and  more  eastern  coun- 
tries.^ Amalfi  had  the  second  place  in  the  commerce  oi 
those  dark  ages.  These  cities  imported,  besides  natural  pro- 
ductions, the  fine  clothes  of  Constantinople ;  jet  as  this  traffic 
seems  to  have  been  illicit,  it  was  not  probably  extensive.' 
Their  exports  were  gold  and  silver,  by  which,  as  none  was 
likely  to  return,  the  circulating  money  of  £urope  was  pmbar 
bly  less  in  the  eleventh  century  than  at  the  subversion  of  the 
Etoman  empire ;  furs,  which  were  obtained  from  the  Sclavo- 
nian  countries;  and  arms,  the  sale  of  which  to  pagans  or  Sai^ 
acens  was  vainly  prohibited  by  Charlemagne  and  by  the 
Holy  See.'  A  more  scandalous  traffic,  and  one  that  still 
more  fitly  called  for  prohibitory  laws,  was  carried  on  in 
slaves.  It  is  an  humiliating  proof  of  the  degradation  of 
Christendom,  that  the  Venetians  were  reduced  to  purchase 
the  luxuries  of  Asia  by  supplying  the  slave-market  of  the 
Saracens.^  Their  apology  would  perhaps  have  been,  that 
these  were  purchased  from  their  heathen  neighbors ;  but  a 
slave-dealer  was  probably  not  very  inquisitive  as  to  the  faith 
or  origin  of  his  victim.  This  trade  was  not  peculiar  to  Yen- 
ice.  In  England  it  was  very  common,  even  after  the  Con- 
quest, to  export  slaves  to  Ireland,  till,  in  the  reign  of  Heniy 
II.,  the  Irish  came  to  a  non-importation  agreement,  whidi 
put  a  stop  to  the  practice.' 


1  Heeren  liM  firaqnently  referred  to  a 
irork  published  in  1789,  by  MAiini.  eD« 
titled^  Storla  eirlle  «  polittca  del  Oom- 
menlo  de'  Venedani,  which  easts  a  nev 
Ugfat  upon  the  early  relations  of  Venice 
with  the  East.  Of  this  book  I  know 
nothing ;  but  a  memoir  by  de  Guignes, 
In  the  thirty-flerenth  Tolame  of  ttio 
Academy  of  Inscriptions,  on  the  oom- 
merce  of  France  with  the  Bast  before  the 
crusades,  is  singularly  unprodnctiTe ;  the 
fltult  of  the  subtlect.  not  of  tlie  author. 

«  There  is  ui  oad  passage  in  Liut- 
prand's  relatiou  of  his  embassy  ftom  Om 
Emperor  Otho  to  Nioephoms  Phocas. 
The  Greeks  making  a  display  of  ttieir 
dress,  he  told  them  that  in  Lombardy 
the  common  people  wore  as  good  clothes 
as  ttiey.  How,  they  said,  can  you  pro- 
cure them  ?  Through  the  Venetian  and 
Amalfitan  dealers,  he  replied,  who  gain 
their  subsistence  by  selling  them  to  us. 
The  foolish  Greeks  were  Tory  angry,  and 
declared  that  any  dealer  presmning  to 
export  their  fine  clothes  should  be 
Bogged.  LIutprandl  Opera,  p  166,  edit. 
Antwerp,  1640. 


•  Bains.  CapituL  p.  775.    One  of  tha 

main  advantages  which  the  Chrlsttui 
nations  possessed  orer  the  Saracens  was 
the  coat  of  mail,  and  other  defensive 
armor;  so  that  this  prohibition  was 
fonndfld  upon  very  good  political  reasons. 

*  Schmidt,  Hist,  des  Allem.  t.  ii.  p. 
146 ;  Heeren,  sur  I'Influence  des  Croto. 
ades,  p.  816.  In  Baluse  we  find  a  law 
of  Oarloman,  brother  to  Charlemagna : 
Ut  mancipla  Christiana  paganis  non  Ten- 
dantur.  Capitularia,  t.  i.  p.  160,  Tlds 
quoque,  p.  861. 

i  William  of  Malmsbury  accuses  tha 
Anglo-Saxon  nobility  of  selling  thdr  ft* 
mal»  servants,  even  when  pregnant  by 
them,  as  slaves  to  fordgners.  p.  102.  I 
hope  there  were  not  many  of  these  Yari* 
ooes :  and  should  not  perhaps  have  given 
credit  to  an  historian  rather  prejudiced 
against  the  English,  if  I  had  not  found 
too  much  authority  for  the  general  prac- 
tice. In  the  canons  of  a  council  at  Lon- 
don in  1102  we  read.  Let  no  one  £rom 
henceforth  presume  to  carry  on  that 
wicked  traffic  by  which  men  of  Bng* 
land  have  hitherto  been  sold  like  brufet 
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From  this  state  of  degradation  and  poverty  all  the  coun* 
tries  of  Europe  have  recovered,  with  a  progression  in 
some  respects  tolerably  uniform,  in  others  more  unequal; 
and  the  course  of  their  improvement,  more  gradual  and  less 
dependent  upon  conspicuous  civil  revolutions  than  their  de- 
cline, affords  one  of  the  most  interesting  subjects  into  which  a 
philosophical  mind  can  inquire.  The  commencement  of  this 
restoration  has  usually  been  dated  from  about  the  dose  of  the 
eleventh  century ;  though  it  is  unnecessary  to  observe  that 
the  subject  does  not  admit  of  anything  approximating  to 
chronological  accuracy.  It  may,  therefore,  be  sometimes  not 
improper  to  distinguish  the  first  six  of  the  ten  centuries  which 
the  present  work  embraces  under  the  appellation  of  the  d€ark 
ages ;  an  epithet  which  I  do  not  extend  to  the  twelfth  and 
three  following.  In  tracing  the  decline  of  society  from  the 
subversion  of  the  Roman  empire,  we  have  been  led,  not 
without  connection,  from  ignorance  to  superstition,  from  super- 
stition to  vice  and  lawlessness,  and  from  thence  to  general 
rudeness  and  poverty.  I  shall  pursue  an  inverted  order  in 
passing  along  the  ascending  scale,  and  class  the  various 
improvements  which  took  place  between  the  twelfth  and 
fifteenth  centuries  under  three  principal  heads,  as  they  relate 
to  the  wealth,  the  manners,  or  die  taste  and  learning  of  Eu- 
rope. Different  arrangements  might  probably  be  suggested, 
equally  natural  and  convenient ;  but  in  the  disposition  of 
topics  that  have  not  always  an  unbroken  connection  with 
each  other,  no  method  can  be  prescribed  as  absolutely  more 
scientific  than  the  rest.  That  which  I  have  adopted  appears 
to  me  as  philosophical  and  as  little  liable  to  transitions  as  any 
other. 

■almals.    WllUns's  Oonenift,  t  1.  p.  888.  in  a  natioiud  synod,  agreed  to  emanct 

Apd  Qiraldns  Cambrenais  aayn  that  the  pate  all  the  English  slamu  in  the  king- 

Knglieh  before  the  Oonauest  were  gen-  dom.    Id.  p.  471.    This  seems  to  havf 

enJly  in  the  habit  of  selling  their  ehil-  been  designed  to  talce  away  all  pretext 

dien  and  other  relations  to  be  Biases  in  Ihr  the  threateted  invaaioa  of  Henry  J( 

Ireland,  without  having  eren  the  pre-  lytte  ton,  roH,  UL  p.  70. 
lezt  €f  distrMW  or  ftmins,  tUl  the  IrUi, 
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PART  n. 

Progrogg  of  Commercial  ImproTement  In  Gennany,  Flanden,  and  England  —  in  tut 
North  of  Suxope — In  the  Gountrtos  upon  tiie  Mediterranean  Sea  —  Maritime 
Laws  —  Usurj  —  Banking  Companies  —  Progress  of  Refinement  In  Manners  — 
Domestic  Architecture  —  Ecclesiastical  Architecture  —  State  of  Agriculture  in 
England  —  Value  of  Money  —  Improvement  of  the  Moral  Character  of  Society  — 
its  Causes —  Police —Changes  in  Religious  Opinion  —  Various  Sects  —  ChlTtilry— 
Its  Progress,  Character,  and  lafluenoe  —  Causes  of  the  Intellectual  Improvement 
of  European  Society  —  1.  The  Study  of  CIyII  Law  — 2.  Institution  of  Unlrersities 

—  their  Celebrity  —  Scholastic  Philosophy  —  8.  Cultivation  of  Modern  Languages 

—  Provencal  Poets  —  Norman  Poets  —  French  Prose  Writers  —  Italian  —  early 
Poets  in  toat  Language  —  Dante— 'Petrarch  —  English  Language  — its  Progress 

—  Chaucer — 4.  Revival  of  Classical  Learning  —  Latin  Writers  of  the  Twelfth 
Century  —  Litexature  of  the  Fourteenth  Century  —  Greek  Literature — Its  Res- 
toration in  Italy  —  Invention  of  Printing. 

The  geographical  position  of  Europe  naturally  divides  its 
maritime  commerce  into  two  principal  regions  —  European 
one  comprehending  those  countries  which  border  commerce. 
on  the  Baltic,  the  German  and  the  Atlantic  Oceans ;  another, 
those  situated  around  the  Mediterranean  Sea.  During  the 
four  centuries  which  preceded  the  discovery  of  America,  and 
especially  the  two  former  of  them,  this  separation  was  more 
remarkable  than  at  present,  inasmuch  as  their  intercourse, 
either  by  land  or  sea,  was  extremely  limited.  To  the  first 
region  belonged  the  Netherlands,  the  coasts  of  France,  Ger- 
many, and  Scandinavia,  and  the  maritime  districts  of  Eng- 
land. In  the  second  we  may  class  the  provinces  of  Valencia 
and  Catalonia,  those  of  Provence  and  Languedoc,  and  the 
whole  of  Italy. 

1.  The  former,  or  northern  division,  was  first  animated  bj 
the  woollen  manufacture  of  Flanders.     It  is  not 
easy  either  to  discover   the  early  beginnings  of  munfiM. 
this,  or  to  account  for  its  rapid  advancement.     The  pJJJ^J 
fertility  of  that  province  and  its  facilities  of  in- 
terior navigation  were  doubtless  necessary  causes ;  but  there 
must  have  been  some  temporary  encouragement  from  the 
personal  character  of  its  sovereigns,  or  other  accidental  cir- 
cumstances.    Several  testimonies  to  the  fiourishing  condition 
of  Flemish  manufactures  occur  in  the  twelfth  century,  and 
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some  might  perhaps  be  found  even  earlier.^  A  writer  of  the 
thirteenth  asserts  that  all  the  world  was  clothed  from  English 
wool  wrought  in  Flanders.*  This,  indeed,  is  an  exaggerated 
vaunt ;  but  the  Flemish  stuffs  were  probably  sold  wherever 
the  sea  or  a  navigable  river  permitted  them  to  be  carried. 
Cologne  was  the  chief  trading  city  upon  the  Rhine ;  and  its 
merchants,  who  had  been  considerable  even  under  the  em- 
peror Henry  IV.,  established  a  factory  at  London  in  1220. 
The  woollen  manufacture,  notwithstanding  frequent  wars  and 
the  impolitic  regulations  of  magistrates,'  continued  to  flounsh 
in  the  "Netherlands  (for  Brabant  and  Hainault  shared  it  in 
some  degree  with  Flanders),  until  England  became  not  only 
capable  of  supplying  her  own  demand,  but  a  rival  in  all  the 
marts  of  Europe.  ''All  Christian  kingdoms,  and  even  the 
Turks  themselves,"  says  an  historian  of  the  sixteenth  century, 
"  lamented  the  desperate  war  between  the  Flemish  cities  and 
their  count  Louis,  that  broke  out  in  1380.  For  at  that  time 
Flanders  was  a  market  for  the  traders  of  all  the  world.  Mer- 
chants from  seventeen  kingdoms  had  their  settled  domiciles 
at  Bruges,  besides  strangers  from  almost  unknown  countries 
who  repaired  thither."*  During  this  war,  and  on  all  other 
occasions,  the  weavers  both  of  Ghent  and  Bruges  distin- 
guished themselves  by  a  democratical  spirit,  the  consequence, 
no  doubt,  of  their  numbers  and  prosperity.'  Ghent  was  one 
of  the  largest  cities  in  Europe,  and,  in  the  opinion  of  many, 
the  best  situated.'    But  Bruges,  though  in  circuit  but  half 

1  Mftrphenoo*B  * Annali  of  Commerce,  English  goodi  trore  Just   eooiing  Into 

▼ol.  1.  p.  270.    Mejer  aflcrlbee  the  origin  oompetifcion. 

of  7leinL«h  trade  to  Baldwin  coant  of  *  Terri  marique  mercatnra,  remmqne 

Flander*  in  058,  who  eetablished  markets  commercia  et  qn«Mtiu  perlbant.    Noa 

at  Bruges  and  oUier  eitles.    Kxchanges  K>lam  totius  Europie  mercatoreSt  rvnua 

were  in  that  age,  he  says,  chiefly  effected  etiam  ipsi  TuresB  aliie<iue  sepodtfe  n»> 

by  barter,  little  money   cirealating  in  tiones  ob  helium  Istad  FlandrisB  magno 

Fland(>r8.     Annalei   Flandricl,   fol.    18  afllciebantur  dolore.    Erat  nempe  Flan- 

(edit.  1561).                                       ^  dria  totius  prope  orbls  stabile  mercatori- 

*  Matthew  Westmonast.  apud  Mae-  has  emporium.  Septemdecim  regnomm 
pheraon's  Annals  of  Commerce,  rol.  i.  negotiatores  turn  Brugla  sua  certa  hab- 
p.  4 16  uere  domicilia  ae  sedes,  prSBter  eomplnres 

*  Such  regulations  seared  away  those  Incognitas  pssne  gentes  qnss  undique 
flemi.«h  weavers  who  brought  their  nxt  eonfluebant.  lfoyer«  Ibl.  205,  ad  ann. 
Into  England  under  Edward  III.    Mao-  1S86 

Ehersnn,  p.  467,  494,  646.    SeTeral  years  •  Meyer;  Froissari;  Comlnes. 

iter  the  magistrates  of  Ohent  are  said  *  It  contained,  aeeording  to  Ludorloo 

by  Meyer  (Annnles  Flandrlci,  fol.  IM)  to  Onioclardlni,  86,000  houses,  and  the  dr* 

have   imposed   a  tax   on   every    loom,  enit  of  its  walls  was  46,640  Roman  Aet. 

Though  the  seditious  spirit  of  the  Wear-  Description  des  Fals  Bias,  p.  8G0,  &•• 

ors'  Company  had  perhaps  jusUy  prorok-  (edit.  1600).    Part  of  this  endosurs  mi 

ed  them,  such  a  tax  on  their  staple  man-  not    buUt   upon.     The  population  of 

Bihctura  was  a  pleoe  ol  madness,  when  Obent  Is  vsekonad  kr  Qoieeiaidlai  tt 
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the  former,  was  more  splendid  in  its  buildings,  and  the  seat 
of  far  more  trade ;  being  the  great  staple  both  for  Mediter- 
ranean and  northern  merchandise.^  Antwerp,  which  early 
in  the  sixteenth  century  drew  away  a  large  part  of  this  com- 
merce from  Bruges,  was  not  considerable  in  the  preceding 
ages ;  nor  were  the  towns  of  Zealand  and  HoUand  much 
noted  except  for  their  fisheries,  though  those  provinces  ac- 
quired in  the  fifteenth  century  some  share  of  the  woollen 
manufacture. 

For  the  first  two  centuries  ailer  the  Conquest  our  Eng- 
lish towns,  as  has  been  observed  in  a  different  jj^j^^  of 
place,  made  some  forward  steps  towards  improve-  wool  tr<m 
ment,  though  still  very  inferior  to  those  of  the  ^^^°^- 
continent.  Their  commerce  was  almost  confined  to  the  ex- 
portation of  wool,  the  great  staple  commodity  of  England, 
upon  which,  more  than  any  other,  in  its  raw  or  manufactured 
state,  our  wealth  has  been  founded.  A  woollen  manufacture, 
however,  indisputably  existed  under  Henry  II. ;'  it  is  noticed 
in  regulations  of  Richard  I. ;  and  by  the  importation  of  woad 
under  John  it  may  be  inferred  to  have  still  fiourished.  The 
disturbances  of  the  next  reign,  perhaps,  or  the  rapid  eleva- 
tion of  the  Flemish  towns,  retarded  its  growth,  though  a  re- 
markable law  was  passed  by  the  Oxford  parliament  in  1261, 
prohibiting  the  export  of  wool  and  the  importation  of  eloth. 
This,  while  it  shows  the  deference  paid  by  the  discontented 
Karons,  who  predominated  in  that  parliament,  to  their  con 
federates  the  burghers,  was  evidently  too  premature  to  be 
enforced.  We  may  infer  from  it,  however,  that  cloths  were 
made  at  home,  though  not  sufficiently  for  the  people's  con- 
sumption.* 

70,000,  but   hi  his  time  it  had  greatly  *  Blomefleld,  the  higtorian  of  Norfolk, 

declined.    It  ia  certRinly,  howeTer,  mach  thinks  that  a  colony  of  Flemings  Mttled 

exapn^rnted  by  earlier  historians.    And  a^^rly  as  this  reign  at  Worsted,  a  Til* 

I  entertain  some  doubts  as  to  Guiociar-  lage  in  that  eountj,  and  immortalized 

dinl's  estimate  of  the  number  of  houses,  its  name  by  their  manufacture.    It  soon 

If  at  least  he  was  accurate,  more  than  raached  Norwich,  though  not  conspfo* 

half  of  the  city  must  since  have  been  noos  till  the  reign  of  Kdward  I.    Ilist 

demolished     or    become    uninhabited,  of  Norfolk.  toI.  U.    Hacpherson  roeaki 

which  its  present  appearance  does  not  of  it  for  the  first  Ume  iu  1S27.    Therw 

indicate;  for  Ghent,  though  not  very  were  several  guilds  of  weavers  in  the 

nourishing,  by  no  means  presents  the  time  <tf  Henry  II.    Lyttelton,    vol.  11. 

decay  and  dilapidation  of  seTeral  Italian  p.  174. 

towns.  *  Ifacpherson^  Annals  of  Commeroek 

I  Guicclardinl,  p.  862  ;  M6m.  de  Co-  toI.  1.  p.  412.  firam  Walter  Hemingford 

mines,  1.  t.  e.  17 ;  Meyer,  fol.  854 ;  Mao-  I  am  considerably  Indebted  to  this  labo 

pherson's  Annals  of  Oommeree,  toI.  i.  xious  and  useful  pubMoaMon,  which  has 

p.  647, 661.  raperseded  that  of  indaiBon. 
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Proliibitions  of  the  same  nature,  though  with  a  different 
object,  were  frequently  imposed  on  .the  trade  between  England 
and  Flanders  by  Edward  I.  and  his  son.  As  their  political 
connections  fluctuated,  these  princes  gave  ^11  liberty  and  set- 
tlement to  the  Flemish  merchants,  or  banished  them  at  once 
from  the  country.^  Nothing  could  be  more  injurious  to  Eng- 
land than  this  arbitrary  vacillation.  The  Flemings  were  in 
every  respect  our  natural  allies ;  but  besides  those  connections 
with  France,  the  constant  enemy  of  Flanders,  into  which 
both  the  Edwards  occasionally  fell,  a  mutual  alienation  had 
been  produced  by  the  trade  of  the  former  people  with 
Scotland,  a  trade  too  lucrative  to  be  resigned  at  the  king  of 
England's  request'  An  early  instance  of  that  conflicting 
selfishness  of  belligerents  and  neutrals^  which  was  destined  to 
aggravate  the  animosities  and  misfortunes  of  our  omtu  time.' 
A  more  prosperous  era  began  with  Edward  III.,  the  father, 

as  he  may  almost  be  called,  of  English  commerce, 
woollen  ft  title  not  indeed  more  glorious,  but  by  which  he 
mannfiMs-       may  perhaps  claim  more  of  our  gratitude  than  as 

the  hero  of  Crecy.  In  1331  he  took  advantage  of 
discontents  amoqg  the  manufacturers  of  Flanders  to  invite 
them  as  settlers  into  his  dominions.*  They  brought  the  finer 
manufacture  of  woollen  cloths,  which  had  been  unknown  in 
England.  The  discontents  alluded  to  resulted  from  the  mo- 
nopolizing spirit  of  their  corporations,  who  oppressed  all  arti- 
sans without  the  pale  of  their  community.  The  history  of 
corporations  brings  home  to  our  minds  one  cardinal  truth,  that 
political  institutions  have  very  frequently  but  a  relative  and 
temporary  usefulness,  and  that  what  forwarded  improvement 
dunng  one  part  of  its  course  may  prove  to  it  in  time  a  most  pei> 
nicious  obstacle.  Corporations  in  England,  we  may  be  sure, 
wanted  nothing  of  their  usual  character ;  and  it  cost  Edward 
no  little  trouble  to  protect  his  colonists  from  the  selfishness  and 


1  Rymer.  1. 11.  p.  82,  60,  787,  949, 965 ;  tbey  shoQld  fted  on  ftt  beef  and  mntton, 

t.  lii.  p.  53^,  1106,  et  alibi.  till  nothing  but   their  ftilness  nhonld 

*  Rymer,    t.   iii.  p.  759.    A  Flemish  stint  their  stomachs ;  their  beds  should 

flkctory  was  established  at  Berwick  aliont  be  good,  and  their  bedfellows  bettor, 


1286.    Macphenon.  Ing  the  richest  yeomen  in  England  would 

s  In  1295  Edward  I.  made  masters  of  not  disdain  to  marrj  their   daughters 

neutral  ships  in  English  ports  find  seen-  unto  them,  and  such  the  English  bean- 

ritv  not  to  trade  with  France.    Rymer,  ties  that  the  most   euYioos   foreigners 

t.  u.  p.  679.  could  not  but  commend  them."    Ful- 

*  Rymer,    t.  ir.  p.   491,  fto.    FuUer  ler^s  Chnreh  Iflstory,  qnoted  in  Bloms 

draws  «  notable  picture  of  the  induce*  field's  Hist,  of  Norfolk, 
uents  held  out  to  the  Flemings.    **■  Here 
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from  the  blind  nationality  of  the  vulgar.^  The  emigration  of 
Flemish  weavers  into  England  continued  during  this  reign, 
and  we  find  it  mentioned,  at  intervals,  for  more  than  a  century. 
Commerce  now  became,  next  to  liberty,  the  leading  object 
of  parliament.  For  the  greater  part  of  our  statutes  inor«Me  of 
from  the  accession  of  Edward  III.  bear  relation  to  Bngiuh 
this  subject ;  not  always  well  devised,  or  liberal,  ®**™"^'^- 
or  consistent,  but  by  no  means  worse  in  those  respects  than 
such  as  have  been  enacted  in  subsequent  ages.  The  oa^u- 
pation  of  a  merchant  became  honorable ;  and,  notwithstanding 
the  natural  jealousy  of  the  two  classes,  he  was  placed,  in 
some  measure,  on  a  footing  with  landed  proprietors.  By  the 
statute  of  apparel,  in  37  £dw.  III.,  merchants  and  artificers 
who  had  ^ve  hundred  pounds  value  in  goods  and  chattels 
might  use  the  same  dress  as  squires  of  one  hundred  pounds  a 
year.  And  those  who  were  worth  more  than  this  might 
dress  like  men  of  double  tliat  estate.  Wool  was  still  the 
principal  article  of  export  and  source  of  revenue.  Subsidies 
granted  by  every  parliament  upon  this  article  were,  on  ac- 
count of  the  scarcity  of  money,  commonly  taken  in  kind.  To 
prevent  evasion  of  this  duty  seems  to  have  been  the  principle 
of  those  multifarious  regulations  which  fix  the  staple,  or  mar- 
ket for  wool,  in  certain  towns,  either  in  England,  or,  more 
commonly,  on  the  continent.  To  these  all  wool  was  to  be 
carried,  and  the  tax  was  there  collected.  It  is  not  easy, 
however,  to  comprehend  the  drift  of  all  the  provisions  re- 
lating to  the  staple,  many  of  which  tend  to  benefit  foreign  at 
the  expense  of  English  merchants.  By  degrees  the  exporta- 
tion of  woollen  cloths  increased  so  as  to  diminish  that  of  the 
raw  material,  but  the  latter  was  not  absolutely  prohibited 
during  the  period  under  review  ; '  although  some  restrictions 
were  imposed  upon  it  by  Edward  IV.  For  a  much  earlier 
statute,  in  the  11th  of  Edward  III.,  making  the  exportation 
of  wool  a  capital  felony,  was  in  its  terms  provisional,  until  it 
should  be  otherwise  ordered  by  the  council ;  and  the  king 
almost  immediately  set  it  aside.' 

I  Rymer.  t.  t.  p.  187, 490,  640.  tons  should  be  admlttect  into  Bngl&nd 

*  In  1409  woollen  cloths  formed  great  237  H.  VI.  o.  1.    The  sjstem  of  prohibit- 

port  of  our  exports,  and  were  eztensWe-  ing  the  import  of  foreign  wrought  goods 

Iv  used  orer  Spain  and  Italy.    And  In  was  acted  upon  very  eztenslTeTy  in  Bd- 

14^,  Snglish  cloths  baring  been  prohib-  ward  TV.'s  reteo. 

Sted  by  the  duke  of  Burgundy,  it  wss  >  Stat.  11  B.   III.  o.  1.    Blaekstone 

enacted  that,  until  he  should  repeal  this  says  that  transporting  wool  out  of  the 

ordiiianoe«  no  merohandiae  of  his  domin-  kingdom,  to  the  deMment  of  our  sta^ 

VOL.  II.  — M.  88 
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A  manufacturing  district,  as  we  see  in  our  own  oountrj 
sends  out,  as  it  were,  suckers  into  all  its  neigh- 
S^^  borhood.  Accordingly,  the  woollen  manufacture 
Fmaee  uad  spread  from  Flanders  alonsr  the  banks  of  the  Rhine 
and  into  the  northern  provinces  of  France.*  I  am 
not,  however,  prepared  to  trace  its  history  in  these  regions. 
In  Germany  the  privileges  conceded  by  Henry  V.  to  the 
free  cities,  and  especially  to  their  artisans,  gave  a  soul  to 
industry;  though  the  central  parts  of  the  empire  were,  for 
many  reasons,  very  ill-calculated  for  commercial  enterprise 
during  the  middle  ages.'  But  the  French  towns  were  never 
so  much  emancipated  from  arbitrary  power  as  those  of  Grer^ 
many  or  Flanders ;  and  the  evib  of  exorbitant  taxation,  with 
those  produced  by  the  English  wars,  conspired  to  retard  the 
advance  of  manufactures  in  France.  That  of  linen  made 
some  little  progress ;  but  this  work  was  still,  perhaps,  chiefly 
confined  to  the  labor  of  female  servants.* 

The  manufactures  of  Flanders  and  England  found  a  mar- 
Baitio  ket,  not  only  in  these  adjacent  countries,  but  in  a 

*f»<*«*  part  of  Europe  which  for  many  ages  had  only 

mannftotim,  wm  ftyrbidd«n  at  oommon  Ibid.  p.  689.    But  the  •aperl<nrit7  of 

law  (Tol.  It.  e.  19),  not  rocoUectlng  that  BngUih  wool,  even  as  late  as  14&|  ii 

we  had  no  staple  manufHctures  in  the  proved  bj  the  laws  of  Baroelona  Ibrbld- 

ages  when  the  oommon  law  was  Ibrmed,  diog  Its  adaltetatlon.  p.  654.    Another 

and  that  the  export  of  wool  was  almost  exportation  of  Bnglish  sheep  to  Spain 

the  only  means  by  which  this  eonntry  took  plaee  about  1466|  In  consequence 

procured  sUrer,  or  any  other  article  of  of  a  commeroial  treaty.    Rymer,  t.  xL 

which  it  stood  in  need,  fhmi  the  oonti-  p.  694  et  alibi.    In  return,  Spain  snp> 

nent.    In  ftet,  the  landholders  were  so  plied  Bnglaod  with  horses,  her  breed  of 

flu:  from  negleetiog  this  source  of  their  which  was  nekoned  the  best  in  Burope  ; 

wealth,  tliat  a  minimum  was  fixed  upon  so  that  the  exehance  was  tolerably  nir. 

It,  by  a  statute  of  1848  (repealed  indeed  Macpherson,  p.  686.    The  best   horses 

the  next  yeu*,  18  B.  III.  o.  8),  below  liad  been  very  dear  in  Bagland,  bdng 

whieh  price  it  was  not  to  be  sold ;  from  imported  from  Spain  and  Italy.    Ibid, 

a  laudable  apprehension,  as  It  seems,  i  Schmidt,  t.  It.  p.  18. 

tiiat  fiMreigners  were  getting  It  too  cheap.  >  Consideiable  woollen  manuihetnTet 

And  this  was  leylTed  in  the  82d  of  H.  ^PPe*''  to  have  existed  in  Picardy  di>out 

TI.,  though  the  act  is  not  printed  among  18i6.     Macpherson    ad   annum.     Cap- 

the  statutes.    Rot.  Pari.  t.  t.  p.  275.  many,  t.  Hi.  part  2,  p.  161. 

The  exportation  of  sheep  was  prohibited  >  The  sherfib  ot  Wiltsliire  and  Sussex 

in  1838  —  Rymer,  t.  ▼.  p.  86 :  and  by  act  are  directed  in  1268  to  purchase  fhr  the 

of  Parliament  in  1425—8  H.  VI.  c.  2.  king  1000  ells  of  floe  linen,  lines»  tolse 

But  this  did  not  preTent  our  importing  pulchrse  et  delicate.    This  Ifacpherson 

the  wool  of  a  Ibreign  country,  to  our  suppoees  to  be  OMf  domestfo  manufikcturs, 

own  loss.    It  Is  worthy  of  notioe  that  which,  howeyer,  is  not   demonstrable. 

English  wool  was  superior  to  any  other  linen  was  made  at  tliat  time  In  Flan- 

Ibt  fineness  during  these  ages.    Henry  ders ;  and  as  late  as  1417  the  fine  linen 

n..  In  Ills  ps«ttt  to  the  Weavers'  Com-  used  in  Bngland   was   Imported  from 

paoy,  directs  that,  If  any  weaver  min-  France  and  the  Low  Countries.    Hao- 

gledSponlshwo<d  with  EngUsh,  it  should  pherson,    tnm   Rymer.   t.  ix.  p.  884. 

be  burned  by  ttie  lord  mayor.    Hacpher*  Velly*s  history  is  defbome  In  glrlng  no 

son,  p.  882.    An  Bnglish  flock  transport-  aoeonnt  of  tike  Breneh  eommerM  and 

ed  into  Spain  about  1848  is  said  to  have  manuflictnxes,  or  at  least  none  ttat  Is 

the  souree  of  the  fine  Spanish  wool  at  all  satisflietoiy. 
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been  known  enough  to  be  dreaded.  In  the  middle  of  the 
eleventh  century  a  native  of  Bremen,  and  a  writer  much  su- 
perior to  most  others  of  his  time,  was  almost  entirely  ignorant 
of  the  geography  of  the  Baltic ;  doubting  whether  any  one 
had  reached  Russia  by  that  sea,  and  reckoning  Esthonia  and 
Courland  among  its  islands.^  But  in  one  hundred  years 
more  the  maritime.regions  of  Mecklenburg  and  Pomerania, 
inhabited  by  a  tribe  of  heathen  Sclavonians,  were  subdued 
by  some  Glerman  princes ;  and  the  Teutonic  order  some  time 
afterwards,  having  conquered  Prussia,  extended  a^  line  of  at 
least  comparative  civilization  as  far  as  the  gulf  of  Finland. 
The  first  town  erected  on  the  coasts  of  the  Baltic  was  Lubec, 
which  owes  its  foundation  to  Adolphus  count  of  Holstein,  in 
1140.  After  several  vicissitudes  it  became  independent  of 
any  sovereign  but  the  emperor  in  the  thirteenth  century. 
Hamburg  and  Bremen,  upon  the  other  side  of  the  Cimbric 
peninsula^  emulated  the  prosperity  of  Lubec;  the  former  city 
purchased  independence  of  its  bishop  in  1225.  A  colony 
from  Bremen  founded  Riga  in  Livonia  about  1162.  The 
city  of  Dantzic  grew  into  importance  about  the  end  of  the 
following  century.  Konigsberg  was  founded  by  Ottocar  king 
of  Bohemia  in  the  same  age. 

But  the  real  importance  of  these  cities  is  to  be  dated  from 
their  famous  union  into  the  Hanseatic  confederacy.  The 
origin  of  this  is  rather  obscure,  but  it  may  certainly  be  nearly 
referred  in  point  of  time  to  the  middle  of  the  thirteenth  cen- 
tury,^ and  accounted  for  by  the  necessity  of  mutual  defence, 
which  piracy  by  sea  and  pillage  by  land  had  taught  the  mer- 
chants of  Germany.  The  nobles  endeavored  to  obstruct  the 
formation  of  this  league,  which  indeed  was  in  great  measure 
designed  to  withstand  their  exactions.  It  powerfuUy  main- 
tained the  influence  which  the  free  imperial  cities  were  at  this 
time  acquiring.  Eighty  of  the  most  considerable  places  con- 
stituted the  Hanseatic  confederacy,  divided  into  four  colleges, 
whereof  Lubec,  Cologne,  Brunswick,  and  Dantzic  were  the 
leading  towns.  Lubec  held  the  chief  rank,  and  became,  as  it 
were,  the  patriarchal  see  of  the  league ;  whose  province  it 
was  to  preside  in  all  general  discussions  for  mercantile,  po- 
litical, or  military  purposes,  and  to  carry  them  into  execution. 

1  Adam  BremmMls,  dt  Sita  Sinte,  p.    p.  892.    TIm  latter  mfter  thlnkt  tb«7 
tS.    (JBlaeyir  edit.)  wera  not  known  by  tha  name  of  HanM 

*  Schmidt^  t.  It.  p.  8.    Maopbaiaon,    ao  eaxly. 
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The  league  bad  four  principal  factories  in  foreign  parts,  at 
London,  Bruges,  Bergen,  and  Novogorod ;  endowed  bj  the 
sovereigns  of  those  cities  with  considerable  privileges,  to 
which  everj  merchant  belonging  to  a  Hanseatic  town  was 
entitled.^  In  England  the  Grerman  guildhall  or  factory  was 
established  by  concession  of  Henrj  III. ;  and  in  later  periods 
the  Hanse  traders  were  favored  above  many  others  in  the 
capricious  vacillations  of  our  mercantile  policy.'  The  Eng- 
lish had  also  their  factories  on  the  Baltic  coast  as  far  as 
Prussia  aod  in  the  dominions  of  Denmark.* 

This  opening  of  a  northern  market  powerfuUy  accelerated 
the  growth  of  our  own  commercial  opulence,  es- 
prognn  of  peciallv  after  the  woollen  manufacture  had  begun 
.^£^  to  thrive.  From  about  the  middle  of  the  four- 
teenth century  we  find  continual  evidences  of  a 
rapid  increase  in  wealth.  Thus,  in  1363,  Picard,  who  had 
been  lord  mayor  some  years  before,  entertained  Edward  IIL 
and  the  Black  Prince,  the  kings  of  France,  Scotland,  and 
Cyprus,  with  many  of  the  nobility,  at  his  own  house  in  the 
Yin  try,  and  presented  them  with  handsome  gif^s.^  Philpot, 
another  eminent  citizen  in  Richard  II.'s  time,  when  the  trade 
of  England  was  considerably  annoyed  by  privateers,  hired 
1000  armed  men,  and  despatched  them  to  sea,  where  they 
took  fifteen  Spanish  vessels  with  their  prizes.'  We  find 
Richard  obtaining  a  great  deal  from  private  merchants  and 
trading  towns.  In  1379  he  got  5000/.  from  London,  1000 
marks  from  Bristol,  and  in  proportion  from  smaller  places. 
In  138^  London  gave  4000/.  more,  and  10,000  marks  in 
1397.*  The  latter  sum  was  obtained  also  for  the  coronation 
of  Henry  VI.'  Nor  were  the  contributions  of  individuals 
contemptible,  considering  the  high  value  of  money.  'Hinde, 
a  citizen  of  London,  lent  to  Henry  IV.  200021  in  1407,  and 
Whittington  one  half  of  that  sum.  The  merchants  of  the 
staple  advanced  400021  at  the  same  time.'  Our  commerce 
continued  to  be  regularly  and  rapidly  progressive  during  the 
fifteenth  century.  The  famous  Canynges  of  Bristol,  under 
Henry  YI.  and  Edward  IV.,  had  ships  of  900  tons  Btirden.* 

1  PIbflbl,  t  I.  p.  448;  Sohmidt.  I.  It.  •  WaUogfaam,  p.  211. 

p.  18;  t.  T.  p.  dIS;  MMphenon'i  An-  •  Rymer,  t.  tU.  p.  210,  811;    t.  tH 

ttils.  Tol.  1.  p.  008.  p.  9. 

<  liftephenoiif  rol.  LmmIiii.  t  Rymor,  t.  x.  p.  401. 

•  B.jm0tj  t.  tUI.  p.  800  •  Rrmer,  t.  Tltt.  p.  488. 

*  Maephenon  (f^o  qrofees  Stow),  p.  *  luopbnaoa,  p.  007. 
418. 
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The  trade  and  even  the  internal  wealth  of  England  reached 
80  much  higher  a  pitch  in  the  reign  of  the  last-mentioned 
king  than  at  any  former  period,  that  we  may  perceive  the 
wars  of  York  aiid  Lancaster  to  have  produced  no  very 
serious  effect  on  national  prosperity.  Some  battles  were 
doubtless  sanguinary ;  but  the  loss  of  lives  in  battle  is  soon 
repaired  by  a  flourishing  nation ;  and  the  devastation  occa- 
sioned by  armies  was  both  partial  and  transitory. 

A  commercial  intercourse   between  these  northern  and 
southern  regions  of  Europe  began  about  the  early     ^^ 
part  of  the  fourteenth  century,  or,  at  most,  a  little  irith  the 
sooner.     Until,  indeed,  the  use  of  the  magnet  was  JP„^p2f 
thoroughly  understood,  and  a  competent  skill  in 
marine  architecture,  as   well  as  navigation,  acquired,  the 
Italian  merchants  were  scarce  likely  tp  attempt  a  voyage 
perilous  in  itself  and  rendered  more  formidable  by  the  im- 
aginai^  difficulties  which  had  been  supposed  to  attend  an  ex- 
pedition beyond  the  straits  of  Hercules.     But  the  English, 
accustomed  to  their  own  rough  seas,  were  always  more  in- 
trepidj  and  probably  more  skilful  navigators.    Though  it  was 
extremely  rare,  even  in  the  flfleenth  century,  for  an  English 
trading  vessel  to  appear  in  the  Mediterranean,^  yet  a  famous 
military  armament,  that  destined  for  the  crusade  of  Richard 
I.,  displayed  at  a  very  early  time  the  seamanship  of  our 
countrymen.     In  the  reign  of  Edward  II.  we  find  mention  in 
Rymer's  collection  of  Genoese  ships  trading  to  Flanders  and 
England.    His  son  was  very  solicitous  to  preserve  the  friend-  * 
ship  of  that  opulent  republic ;  and  it  is  by  his  letters  to  his 

1  Rlcfaud  in.,  in  1486i  appointed  s  against  all  Oenoeee  property.  Rymer. 
HorentlDe  merchant  to  be  SogUsh  oon-  t.  Tiii.  p.  7l7t  778.  Thon^^  It  !■  not 
■ol  at  Pisa,  on  the  ground  tliat  some  of  perhaps  eTident  that  the  Teseela  were 
hii  snliiieete  Intended  to  trade  to  Italy.  Bnglieh,  the  etronmstanoee  render  it 
Macphenon,  p.  706,  flrom  Rymer.  Per-  highly  probable.  The  bad  success,  how- 
haps  we  cannot  poeltiTcly  proTe  the  exist-  OTer,  of  this  attempt,  might  prevent  its 
ence  of  a  Meditemnean  trade  at  an  imitation.  A  Oreok  author  about  the 
earlier  time :  and  even  this  instrument  b^nidng  of  tho  fifteenth  centuxy  reek- 
Is  not  conclusive.  But  a  considerable  ons  the  iyyXnvoi  among  the  nations  who 
presumption  arises  fh>m  two  documents  ^^^  ^\  ^^  in  the  Archipelago, 
bjjymer.  of  t»w  yjjr  1412,  wWch  in-  g^^y^  ^i.  ^  ^  ^^^  UiefTeSu- 
tem  nsof  a  great  shipment  of  wool  and  merations  aie  generally  sweUed  by  vanity 
oth«  good*  mj^ebjjj^me  merchants  of  ^,  ^  ^^  of  exaggeration ;  and  a  i^ 
London  fcr  the  Medltermnean,  under  itoglish  sailors  on  board  a  foreign  Teasel 
Buper»rgoes,  whom,  it  being  a  new  un-  ^^^^  ^^^^^  ^^    assertion.    Benjamin 

^"^^^:  ^  S?'!fP'^K.-"*?°;  of  Tudia,  a  Jewish  traTeller,  pr^da 
mended  to  the  Oenoeie  jepjblte.  But  ^^  ^^^  of  Alexandria,  aiK>ut  1160. 
that  people,  fanpelled  probably  by  com-    oontainedveasels  not  only^m  Englan? 

S!?*'*  ti^buT^  ^lJ!V^^i    l>at  ftom    Russia,  and  even    cRuoS 
OuiT  cargoes    ▼hich  induced  the  Unff    Harris's  VoraflMTrol  1  n  iSM 
to  giant  the  ownen  letters  of  raprlHS    ««™  »  voyages,  toi.  I.  p.  00*. 
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senate,  or  bj  royal  orders  restoring  ships  unjustly  seized,  thai 
we  eome  bj  a  knowledge  of  those  facts  which  historians  neg- 
lect to  relate.  Pisa  shared  a  little  in  this  traffic,  and  Venice 
more  considerably ;  but  Genoa  was  beyond  all  competition  at 
the  head  of  Italian  commerce  in  these  seas  during  the  four- 
teenth century.  In  the  next  her  general  decline  left  it  more 
open  to  her  rival;  but  I  doubt  whether  Venice  ever  malr 
tained  so  strong  a  connection  with  England.  Through  London 
and  Bruges,  their .  chief  station  in  Flanders,  the  merchants 
of  Italy  and  of  Spain  transported  oriental  produce  to  the 
farthest  parts  of  the  north.  The  inhabitants  of  the  Baldc 
coast  were  stimulated  by  the  desire  of  precious  luxuries  which 
they  had  never  known ;  and  these  wants,  though  selfish  and 
frivolous,  are  the  means  by  which  nations  acquire  civilization^ 
and  the  earth  is  rendered  fruitful  of  its  produce.  As  the  car- 
riers of  this  trade  the  Hanseatic  merchants  resident  in  Eng- 
land and  Flanders  derived  profits  through  which  eventually 
of  course  those  countries  were  enriched.  It  seems  that  the 
Italian  vessels  unloaded  at  the  marts  of  London  or  Bruges, 
and  that  such  parts  of  their  cargoes  as  were  intended  for  a 
more  northern  trade  came  there  into  the  hands  of  the  Ger- 
man merchants.  In  the  reign  of  Henry  VI.  England  car- 
ried on  a  pretty  extensive  traffic  with  the  countries  around 
the  Mediterranean,  for  whose  commodities  her  wool  and  wool- 
len cloths  enabled  her  to  pay. 

,  The  commerce  of  the  southern  division,  tiiough  it  did  not^ 
oommane  I  think,  producc  more  extensively  beneficial  effects 
MaditLr-  ^pon  the  progress  of  society,  was  both  earlier 
niMftn  and  more  splendid  than  that  of  England  and  the 

•oantriM.       neighboring  countries.    Besides  Venice,  which  has 
been  mentioned  already,  Amalfi  kept  up  the  commercial  in 
teroourse  of  Christendom  with  the  Saracen  eoun* 
tries  before  the  first  crusade.^    It  was  the  singular 

1  TtM  AmaMtans  are  thaa  demsribed       B«gls  et  Anilochl.    Hbo  [etiam?]  1Mb 
by  William  of  Apulia,  apad  Muratoil,  plarima  traaait. 

InaMFt.  80.  Hio  ArabW|  Indi,  SteuU  noMttBtfur,  at 

^*Vi2"J?2!!,**'*™^  W«»«l«»  ~-       H»o^  est  iotua  pit>p6  aobUltafea 


Tidatar,  ^^iSortSm 

^'^.S?^ *~°''*" "*"**^ ^"^^"^       » iSmadatoM, at  amana men>afea 
awo.  •  -  ' 


Partfbos  ionvmnfai  ae  plvrimiif  nrba 


(Th«r»  mtitt  ba,  I  niipMt,  aoma  axav 
Mania,  Boacii  ofaliqiM  via«  aperiia  pa>   gnratfon  abonl  tha  oomnMree  and  op«- 

lifcna.  fence  of  Amalfl,  in  the  only  am  wImb 

Hne  at  Alazandri  dirana  ftmntnr  ab    eha  poeoeeMd  any  at  all.    The  eily  eonld 

nrbe,  nercr  bava  been  oonildexaKIa,  aa  na  majr 
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fiite  of  this  city  to  have  filled  up  the  interval  between  two 
periods  of  civilization,  in  neither  of  .which  she  was  destined 
to  be  distinguished.  Scarcely  known  before  the  end  of  the 
sixth  century,  Anudfi  ran  a  brilliant  career,  as  a  free  and 
trading  republic,  which  was  checked  by  the  arms  of  a  con- 
queror in  the  middle  of  the  twelfth.  Since  her  subjugation 
by  Roger  king  of  Sicily,  the  name  of  a  people  who  for  a 
while  connected  Europe  yrith  Asia  has  hardly  been  repeated, 
except  for  two  discoveries  falsely  imputed  to  them,  those  of 
the  Pandects  and  of  the  compass. 

But  the  decline  of  Amalfi  was  amply  compensated  to  the 
rest  of  Italy  by  the  constant  elevation  of  Pisa,  ^^^ 
6enoa»  and  Venice  in  the  twelfth  and  ensuing  Oeno», 
ages.  The  crusades  led  immediately  to  this  grow-  ^^'°^- 
ing  prosperity  of  the  commercial  cities.  Besides  the  profit 
accruing  £rom  so  many  naval  armaments  which  they  suppUed, 
and  the  continual  passage  of  private  adventurers  in  their 
vessels,  they  were  enabled  to  open  a  more  extensive  channel 
of  oriental  traffic  than  had  hitherto  been  known.  These 
three  Italian  republics  enjoyed  immunities  ia  the  Christian 
principalities  of  Syria ;  possessing  separate  quarters  in  Acre, 
Tripoli,  and  other  cities,  where  they  were  governed  -  by  their 
own  laws  and  magistrates.  Though  the  progress  of  com- 
merce must,  from  the  condition  of  European  industry,  have 
been  slow,  it  was  uninterrupted ;  and  the  settlements  in  Pal- 
estine were  becoming  important  as  factories,  an  use  of  which 
Godfrey  and  Urban  little  dreamed,  when  they  were  lost 
through  the  guilt  and  imprudence  of  their  inhabitants.^  Vil- 
lani  laments  the  injury  sustained  by  commerce  in  consequence 
of  the  capture  of  Acre,  '^  situated,  as  it  was,  on  the  coast  of 
the  Mediterraneim,  in  the  centre  of  Syria,  and,  as  we  might 
say,  of  the  habitable  world,  a  haven  for  all  merchandise, 
both  fi*om  the  East  and  the  West,  which  all  the  nations  of 
the  earth  frequented  for  this  trade."  *    But  the  loss  was  soon 

Judge    from    Hi   position    Itinnediatoly  invoent  ah*  has,  I  believe,  no  fbrelgn 

nnder  a  steep  mountain  ;  and  what  u  tnde  at  all.    1848.] 

fall  more  mateiialf   has   a   yery  small  i  The  Inhabitants  of  Aere  were  noted, 

port.    According  to  our  notions  of  trade,  in  an  age  not  Tery  pute,  finr  the  excess 

■he  ooald  nerer  haTe  enjoyed  much ;  the  of  thdr  vices.    In  1291  they  plundered 

lines  quoted  flrom  William  of  Apulia  are  some  of  the  subjects  of  a  neighboring 

to  be  taken  as  a  poet's  panegyrle.    It  if  Mohammedan  prince,  and,  reflosing  rep- 

of  eouree  a  question  of  degree  ;  Amalll  aration,  the  city  wsfl  besi^ed  and  takeu 

was  no  doubt  a  commercial  republic  to  by  storm.    Muratori,  ad  ann.  Gibbon, 

the  extent  ot  her  capacity ;  but  those  c.  68. 

who  have  ever  been  ok  the  coast  must  >  Vlllanl,  I.  Til.  e.  144 
be  aware  bow  limited    that  was     At 
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retrieved,  not  perhaps  by  Pisa  and  Genoa,  bat  by  Venice, 
who  formed  connections  with  the  Saracen  govemmenta^ 
and  maintained  her  commercial  intercourse  with  Syria  and 
Egypt  by  their  license,  though  subject  probably  *to  heavy  ex* 
actions.  Sanuto,  a  Venetism  author  at  the  beginning  of  the 
fourteenth  century,  has  left  a  curious  account  of  the  Levant 
.  trade  which  his  counuymen  carried  on  at  that  time.  Their 
imports  it  is  easy  to  gues^,  and  it  i^ppears  that  timber,  brass, 
tin,  and  lead,  as  well  as  the  precious  metals,  were  exported 
to  Alexandria,  besides  oil,  saffron,  and  some  of  the  productions 
of  Italy,  and  even  wool  and  woollen  cloths.^  The  European 
side  of  the  account  had  therefore  become  respectable. 

The  commercial  cities  enjoyed  as  great  privileges  at  Con* 
stantinople  as  in  Syria,  and  they  bore  an  eminent  part  in  the  • 
vicissitudes  of  the  Eastern  empire.  Afler  the- capture  of 
Constantinople  by  the  Latin  crusaders,  the  Venetians,  having 
been  concerned  in  -that  conquest,  became,  of  course,  the  fiir 
vored  traders  under  the  new  dynasty ;  possessing  their  own 
district  in  the  city,  with  their  magistrate  or  podestk,  ap* 
pointed  at  Venice,  and  subject  to  the  parent  republic.  When 
the  Greeks  recovered  the  seat  of  their  empire,  the  Geno- 
ese, who,  fram  jealousy  of  their  rivals,  had  contributed  to 
that  revolution,  obtained  similar  immunities.  This  powerful 
and  enterprising  state,  in  the  fourteenth  century,  sometimes 
the  ally,  sometimes  the  enemy,  of  the  Byzantine  court,  main- 
tained its  independent  settlement  at  Pera.  From  thence  she 
spread  her  sails  into  the  Euxine,  and,  planting  a  colony  at 
Caffa  in  the  Crimea,  extended  a  line  of  commerce  with  the 
interior  regions  of  Asia,  which  even  the  skill  and  spirit  of 
our  own  times  has  not  yet  been  able  to  revive.' 

I  Maopherson.  p.  480.  «U«r  with  a  couple  of  interpreten  and  • 

>  Capmaoj,  Memorlas    BOfltorieas.   t.  terrant.     The  Venetians  had  also  &  set- 

lli.  preface,  p.  11 :  and  part  2,  p.  181.  tlement  in  the  Crimea,  and  appear,  by 

nil  authority  in  Baldueci  PegalottI,  a  a  passage  in  Petraroh's  letters,  to  hvn 

Florentine  writer  npon  commerce  about  posseMed    some  of  the  trade    through 

1310,  whOM  work  T  have  ncTer  seen.    It  Tartary.    In  a  letter  written  fh>m  Ven- 

appears  firom  Baldueci  that  the  route  to  Ice,  after  extolling  in  too  rhetorical  a 

China  was  from  Asoph  to  Astrakan,  and  manner  the  commerce  of  that  lepubllo. 

thence,  by  a  variety  of  places  which  can-  he  mentions  a  partlcuLar  ship  that  had 

not  be  Ibund  in  modem  maps,  to  Cam-  Just  sailed  for  the  ''lack  Sea.    Bt  ipsa 

balu,  probably  Pekin.  the  capital  city  quidem  Tanaim  it   ^sura,  nostri  enim 

of  China,  which  he  describes  as  being  nuaia  navigatio    non    ultra    teoditar ; 

one   hundred   miles   in   circumference,  eorum  vero  aliqui,  quos  hiec  fert,  ilUo 

The  journey  was  of  rather  more  than  iter  [instituent]  earn  egressurl.  nee  antes 

eight  months,- going  and  returning ;  and  substituri,  qukm   Oange  et  Cauoaso  sa« 

he  assures  us  it  was  perfectly  secure,  not  perato,  ad  Indos  atque  eztremoe  Seree  cfe 

only  for  caravans,  but  for  a  single  trav-  Orientalem  perveouttur  0«eanam.    In 


State  of  Sooibtt.    MEDITERRANEAN  COUNTRIESL  521 

The  French  provinces  which  border  on  tbe  Mediterranean 
Sea  partook  in  the  advantages  which  it  offered.  Not  only 
Marseilles,  whose  trade  had  continued  in  a  certain  degree 
throughout  the  worst  ages,  but  Narbonne,  Nismes,  and  espe- 
dally  Montpelier,  were  distinguished  for  commercial  pros^^ 
perity.^  A  still  greater  activity  prevailed  in  Catalonia. 
From  the  middle  of  the  thirteenth  century  (for  we  need  not 
trace  the  rudiments  of  its  history)  Barcelona  began  to  emu- 
late the  Italian  cities  in  both  the  branches  of  naval  energy, 
war  and  commerce.  Engaged  in  frequent  and  severe  hos* 
tilities  with  Grenoa,  and  s^etimes  with  Constantinople,  while 
their  vessels  traded  to  every  part  of  the  Mediterranean,  and 
even  of  the  English  Channel,  the  Catalans  might  justly  be 
reckoned  among  the  first  of  maritime  itations.  The  com- 
merce of  Barcelona  has  never  since  attained  so  great  a  height 
as  in  the  fifteenth  century.^ 

The  introduction  of  a  silk  manufacture  at  Palermo,  by 
Roger  Guiscard  in  1148,  gave  perhaps  the  ear-  ^,^ 
liest  impulse  to  the  industry  of  Italy.      Nearly  manuAo 
about  the  same  time  the  Grenoese  plundered  two  *'"^' 
Moorish  cities  of  Spain,  from  which  they  derived  the  same 
art     In  the  next  age  this  became  a  staple  manufacture  of 
the  Lombard  and  Tuscan  republics,  and  the  cultivation  of 
mulberries  was  enforced  by  their  laws.*     Woollen  stuffs, 
though  the  trade  was  perhaps  less  conspicuous  than  that  of 
Flanders,  and  though  many  of  the  coarser  kinds  wero  im- 
ported from  thence,  employed  a  multitude  of  workmen  in 
Italy,  Catalonia,  and  the  south  of  France.^    Among  the  trad- 
ing companies  into  which  the  middling  ranks  were  distrib- 
uted, those  concerned  in  silk  and  woollens  were  most  numer- 
ous and  honorable.* 

qno  aMens  et  IneKplebilis  habeadi  sitls  *  The  htetoiy  of  Italian  states,  and 

homlaam     mentes     npit!      Petraic«  eepeelally  Sloranee,  will  speak  ft>r  the 

Opera.  Senil.  1.  li.  ep.  8,  p.  700  edit.  1681.  first  ooontry ;  Capmany  attests  the  wool- 

1  Hist,  de  lAngaedoc,  t  iii.  p.  581;  t.  len  manufiietare  of  the  second  — Uem. 

It.  p.  517.    M4m.  de  I'Acad.  des  Insorip-  Hist,  de  Baroel.  t.  i.  part  8,  p.  ?,  Itc.: 

tions,  t.  zxrrii.  and  Vaissette  that  of  OaroasKime  and 

t  Oapmany.  Memories   Hlstorleas   de  its  vieinitx  ~  Hist,  de  Lang.  t.  It.  p.  517. 

Bareelona,  t.  i.  part  2.    See  partieularly  *  None  were  admitted  to  the  rank  of 

p.  86.  burgesses  tn  the  town  of  Aragon  who 

s  U uratori,  dissert.  80.  i)enina,  Uto-  used  any  manual  trade^  with  the  ezcep- 
lusione  d'Ttalia,  1.  xir.  o.  11.  The  latter  tion  of  dealers  in  fine  cloths.  The  wool- 
writer  is  of  opinion  that  mulbenies  were  len  manufacture  of  -  pain  did  not  at  any 
not  eulttrated  as  an  important  object  time  become  a  considerable  article  of  ex 
till  after  1800,  nor  eren  to  4ny  great  ex-  port,  nor  even  supply  the  internal  cob 
tent  till  after  1500 ;  the  Italian  manufkc-  sumption,  as  Capmany  has  well  shown, 
turers  buying  most  of  their  silk  from  Memorias  Historicas,  t.  Ui  p.  825  •! 
Spain  or  the  Larant  seq.,  and  Edinboigh  Beyiew,  toI.  x. 
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A  propertj  of  a  natural  substance,  long'  overlooked  even 
though  it  attracted  observation  by  a  different  peculiarity,  has 

inHaenced  by  its  accidental  discovery  the  fortunes 
inradoB  ^  mankind  more  than  all  the  deductions  of  phi* 
n»«*n«^'»      losophy.    It  is,  perhaps,  impossible  to  ascertain 

the  epoch  when  the  polarity  of  the  magnet  was 
first  known  in  £urope.  The  common  opinion,  which  ascribes 
its  discovery  to  a  citizen  of  Amalfi  in  the  fourteenth  century, 
is  undoubtedly  erroneous.  Guiot  de  Provins,  a  French  poet, 
who  lived  about  the  year  1200,  or,  at  the  latest  under  St 
Louis,  describes  it  in  the  most  unequivocal  language.  James 
de  Vitry,  a  bishop  in  Palestine,  before  the  middle  of  the  thir- 
teenth century,  and  Guido  Guinizzelli,  an  Italian  poet  of  the 
same  time,  are  equally  explicit.  The  French,  as  weU  as  Ital- 
ians, claim  the  discovery  as  their  own ;  but  whether  it  were 
due  to  either  of  these  nations,  or  rather  learned  from  their 
intercourse  with  the  Saracens,  is  not  easily  to  be  ascertained.' 
For  some  time,  perhaps,  even  this  wonderful  improvement  in 
the  art  of  navigation  might  not  be  universally  adopted  by 
vessels  sailing  withiu  the  Mediterranean,  and  accustomed  to 
iheir  old  system  of  observations.  But  when  it  became  more 
established,  it  naturally  inspired  a  more  fearless  spirit  of  ad- 

t  BoQcber,  Ibe  Vreneh  traiuUtor  of  wsU  kDOum  In  the  Chirteentta  oentoiy , 

n  OontoUto  del  Mara,  mts  that  £drlMi,  aod  putg  an  end  altog«th«r  to  the  pra- 

a  Saracen  geographer  who  llTed  about  teneioni  of  Flavio  Gkda,  If  eaeh  a  persea 

1100,  glvei  an  account,  though  In  a  con-  erer  existed.    See  alio  Macphenon'e  An- 

ftned  manner,  of  the  polarltj  of  the  nala,  p.  861  and  418.    It  U  provoking  to 

mamt.  t.  U.  p.  280.    HoweTer,  theUnea  find  an  historian  like  Robertson  assert- 

of  Guk>t  de  ProTins  are  declsiTe.    These  Ing,  without  hssltatlon,  that  this  citiaen 

are  quoted    In    Hist.  Lltt^ralre  de   la  of  Amalfi  was  the  inventor  of  the  oom- 

Vnnee,  t.  iz.  p.  190 ;  Mim.  de  IJAcad.  pass,  and  thus  accrediUnar  an  error  which 

dee  Insoript.  t.  zxl.  p.  192 ;  and  pereral  had  already  been  detected, 

other  works.    GulnlxasUi  has  the  follow-  It  is  a  singular  circumstance,  and  oniT 

lug  passage,  In  a  canione  quoted  by  Gin-  to  be  explained  by  the  obstinacy  with 

Sen6,  Hist.  Litttodre  de  I'ltaUe,  1. 1,  p.  which  men  are  apt  to  r^}ect  improve- 

I:  —  ment,  that  the  magnetic  needle  was  not 

-In  quelle  parti  K>tto  tmnontana,  S^'^^.'^^St^yit^Ji^^ 

Bono  n  mo^  della  calamita,  ^Sf^S^  ^TH^nl^X^SSS^ 

OhedanTirtuteaU'aere  ^?  ^^°  ****'. ***^'P2SP**^^°***^'*#*?w* 

W  trarre  U  IbrrormTperoh*  lontana,  J"*  been  perceived.    The  writers  of  the 

^irS  rimll  SatMLlrERitL  thirteenth  century,  who   mention  the 

I  £^  uSonSiM  ^  polarity  o'  *»»•  °«^.  mention  also  ita 

K^iLi^m^inn^^^m  ««..  1/.  mt^Uj.  «••  '^  uavigatlon  :   yet  Capmany  has 

B  dmzzar  to  ago  xn  ter  la  sttUa.  ^^^^  ^  ^^^^^  >^^  ^  (^  ^pj^y. 

We  eannot  be  diverted,  by  che  nonsensi-  ment  till  1408,  and  does  not  believe  that 

eal  theory  these  lines  contain,  from  per-  it  was  frequently  on  board  Medlterra- 

eelving  we  positive  testimony  of  the  last  nean  ships  at  the  latter  part  of  the  pfs- 

verse  to  tiie    poet^  knowledge  of  the  ceding  age.  , Memoriae  HistorioAs,  t.  III. 

polarity   of   the   magnet.    But  If  any  p.  70.    Perhaps  however  he  has  infened 

doubt  could  remain,  nraboschl  (t.  Iv.  p.  too  much  from  his  negative  proof;  and 

171)  has  ftiUy  established,  from  a  series  this  suttJect  isems  open  to  f^irther  In^ 

of  passayas,  that  this  phenomenon  was  qutaj.     . 
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yentore.  It  was  not,  as  has  been  mentioned,  till  the  begin- 
uing  of  the  fourteenth  century  that  the  Glenoese  and  oUier 
nations  around  ihat  inland  sea  steered  into  the  Atlantic  Ocean 
towards  England  and  Flanders.  Thb  intercourse  with  the 
northern  countries  enlivened  their  trade  with  the  Levant  hj 
the  exchange  of  productions  which  Spain  and  Italy  do  not 
supply,  and  enriched  the  merchants  by  means  of  whose  capi- 
tal  the  exports  of  London  and  of  Alexandria  were  conveyed 
into  each  other's  harbors. 

The  usual  risks  of  navigation,  and  those  incident  to  commer- 
cial adventure,  produce  a  variety  of  questions  in  ev-  MMUb^ 
ery  system  of  jurisprudence,  which,  though  always  ^•■" 
to  be  determined,  as  far  as  possible,  by  principles  of  natural 
justice,  must  in  many  cases  depend  upon  established  cus- 
toms. These  customs  of  maritime  law  were  anciently  reduced 
into  a  code  by  the  Rhodians,  and  the  Roman  emperors  pre- 
served or  reformed  the  constitutions  of  that  republic  It  would 
be  hard  to  say  how  &r  the  tradition  of  this  early  jurisprudence 
survived  the  decline  of  commerce  in  the  darker  ages ;  but 
after  it  began  to  recover  itself,  necessity  suggested,  or  recol 
lection  prompted,  a  scheme  of  regulations  resembling  in  some 
degree,  but  much  more  enlarged  than  those  of  antiquity. 
This  was  fcnrmed  into  a  written  code,  II  Consolato  del  Mare, 
not  much  earlier,  probably,  than  the  middle  of  the  thirteenth 
century;  and  its  promulgation  seems  rather  to  have  pro- 
ceeded from  the  citizens  of  Barcelona  than  from  those  of 
Pisa  or  Venice,  who  have  also  claimed  to  be  the  first  legisla- 
tors of  the  sea.^  Besides  regulations  simply  mercantile,  this 
system  has  defined  the  mutual  rights  of  neutral  and  beltiger- 
ent  vessels,  and  thus  laid  the  basis  of  the  positive  law  of  na- 
tions in  its  most  important  and  disputed  cases.    The  king  of 


1  BoQcher  roppoflat  It  to  haT«  been  ought  perhaiw  to  ontireigh  erery  other 

eompiled  at  BaroeloDa  aboat  900 ;  bnt  aeaerts  »nd  ieema  to  prore  them  to  hare 

Ub  reaaonlngs  are  ineonoliuiTe,  t.  i.  p.  been  enaeted  by  the  mercantile  magia 

72 ;  and  indeed  Barcelona  at  that  time  tratee  of  Barcelona,  under  ttie  reign  of 

was  little,  if  at  all,  better  than  a  flshing-  Jamee  the  conqueror  which  is  much  the 

town.    Some  arguments  might  be  drawn  same  period.    Codigo  de  las  Costumbree 

In  fliTor  of  Pisa  from  the  expressions  Bfarltlmas  de  Barcelona,  Madrid,  1791. 

of  Henry  IV. 's  charter  granted  to  that  But,  by  whaterer  nation  they  were  re- 

elty  In  1061.    Gonsuetudines,  qoas  ha-  duoed  into  their  present  form,  these  la^m 

bent  de  mar!,  sie  Us  obserrabtmus  sieut  were  certainly  th«  ancient  and  establish- 

Ulomm  est  eonsnetudo.    Muratorl,  Ms-  ed  usages  of  the  Mediterranean  states : 

■ert.  46.    Oiannone  seems  to  think  the  and  Pisa  may  very  probably  have  taken 

•oUaetion  was  compiled  about  the  lelgn  a  great  share  In  first  pnetlsing  what  a 

of  Louis  IX.  L  xl.  0.  6.    Capmaxiy,  me  oantury  or  two  afterwards  was  rendered 

last   Snanish  editor,    whose  authority  more  precise  at  Bazoelooa. 
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France  and  count  of  Provence  solemnly  acceded  to  thia 
maritime  code,  which  hence  acquired  a  binding  force  within 
the  Mediterranean  Sea ;  and  in  most  respects  the  law  mer- 
chant of  Europe  is  at  present  conformable  to  its  provisions. 
A  set  of  regulations,  chiefly  borrowed  from  the  Consolato, 
was  compiled  in  France  under  the  reign  of  Louis  IX.,  and 
prevailed  in  their  own  country.  These  have  been  denomi- 
nated the  laws  of  Oleron,  from  an  idle  story  that  they  were 
enacted  by  Richard 'I.,  while  his  expedition  to  the  Holy  Land 
lay  at  andior  in  that  island.^  Nor  was  the  north  without  its 
pecuUar  code  of  maritime  jurisprudence ;  namely,  the  Ordi- 
nances of  Wisbuy,  a  town  in  the  isle  of  Grothland,  princi- 
pally compiled  from  those  of  Oleron,  before  the  year  1400, 
by  which  the  Baltic  traders  were  governed  ' 

There  was  abundant  reason  for  establishing  among  mari- 
Fraaaraoy  time  nations  some  theory  of  mutual  rights,  and  for 
of  ^iney,  securing  the  redress  of  ii\^ries,  as  fiur  as  possible, 
by  means  of  acknowledged  tribunals.  In  that  state  of  bar- 
barous anarchy  which  so  long  resisted  the  coercive  authority 
of  dvil  magistrates,  the  sea  held  out  even  more  temptation 
and'  more  impunity  than  the  land ;  and  when  the  laws  had 
regained  their  sovereignty,  and  neither  robbery  nor  private 
warfare  was  any  longer  tolerated,  there  remained  that  great 
common  of  mankind,  unclaimed  by  any  king,  and  the  liberty 
of  the  sea  was  another  name  for  the  security  of  plunderers. 
A  pirate,  id  a  well-armed  quick-sailing  vessel,  must  feel,  I 
suppose,  the  enjoyments  of  his  exemption  from  control  more 
exquisitely  than  any  other  freebooter;  and  darting  along  the 
bosom  of  the  ocean,  under  the  impartial  radiance  of  the 
heavens,  may  deride  the  dark  concealments  and  hurried 
flights  of  the  forest  robber.  His  occupation  is,  indeed,  ex- 
tinguished by  the  civilization  of  later  ages,  or  confined  to  dis- 
tant climates.  But  in  the  thirteenth  and  fourteenth  centu- 
ries, a  rich  vessel  was  never  secure  from  attack ;  and  neither 
restitution  nor  punishment  of  the  criminals  was  to  be  ob- 
tained from  governments  who  sometimes  feared  the  plunderer 

I  llMpbanon,  p.  868.    Boucher  sap-  by  a  wall  till  1288,  »  proof  fhat  It  oonlA 

pones  them  to  he  registers    of   aotusl  not  have  beoa  prerlously  a  town  of  maoh 

deoldoQS.  importanee.    It  flourished  chleflj  in  tha 

I  I  have  only  the  authority  of  Bon-  first  part  of  the  Iburteenth  centuiy,  and 

eher  ftyr  referring  the  Ordinances  of  Wis-  was  at  that  time  an  Independent  repab- 

buy  to  tile  year  1400.    Beekman  imag-  lie.  but  fell  under  the  yoke  of  Dennuurk 

toes  them  to  be  older  than  those  of  before  the  end  of  the  same  afls. 
Olexon.    But  Wlsboy  was  not  enclosed 
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and  sometimes  comiived  at  the  offence.^  Mere  piracy,  how- 
ever, was  not  the  only  danger.  The  maritime  towns  of  Flan- 
ders, France,  and  England^  like  the  free  republics  of  Italy^ 
prosecuted  their  own  quarrels  bj  arms,  without  asking  the 
leaye  of  their  respective  sovereigns.  This  prao-  Law  of 
tice,  exactly  analogous  to  that  of  private  war  "p**^- 
in  the  feudal  system,  more  than  once  involved  the  kings  of 
France  and  iSngland  in  hostility.'  But  where  the  quarrel 
did  not  proceed  to  such  a  length  as  absolutely  to  engage  two 
opposite  towns,  a  modification  of  this  ancient  right  of  re- 
venge formed  part  of  the  regular  law  of  nations,  under  the 
name  of  reprisals.  Whoever  was  plundered  or  injured  by 
the  inhabitant  of  another  town  obtained  authority  fi*om  his 
own  magistrates  to  seize  the  property  of  any  other  person 
belonging  to  it,  until  his  loss  should  be  compensated.  This 
law  of  reprisal  was  not  confined  to  maritime  places ;  it  pre- 
vailed in  Lombardy,  and  probably  in  the  German  cities. 
Thus,  if  a  dtizen  of  Modena  was  robbed  by  a  Bolognese,  he 
complained  to  the  magistrates  of  the  former  city,  who  rep- 
resented the  case  to  those  of  Bologna,  demanding  redress. 
If  this  were  not  immediately  granted,  letters  of  reprisals 
were  issued  to  plunder  the  territory  of  Bologna  till  the  in- 
jured party  should  be  reimbursed  by  sale  of  the  spoil.'  In 
the  laws  of  Marseilles  it  is  declared,  ^  If  a  foreigner  take 
anything  from  a  citizen  of  Marseilles,  and  he  who  has  juris- 
diction over  the  said  debtor  or  unjust  taker  does  not  cause 
right  to  be  done  in  the  same,  the  rector  or  consuls,  at  the  pe- 
tition of  the  said  citizen,  shall  grant  him  reprisals  upon  all  the 
goods  of  the  said  debtor  or  unjust  taker,  and  also  upon  the 
goods  of  others  who  are  under  the  jurisdiction  of  him  who 
ought  to  do  justice,  and  would  not,  to  the  said  citizen  of 
Marseilles.''  <  Edward  III.,  remonstrates,  in  an  instrument 
published  by  Rymer,  against  letters  of  marque  granted  by 
the  king  of  Aragon  to  one  Berenger  de  la  Tone,  who  had 
been  robbed  by  an  English  pirate  of  2000/.,  alleging  that,  in 

1  Hugh  Despenfler  wlaBd  s  Genoese  these  eonflieti,  sad  of  ihoee  wlUi  tiM 

YBflsel  Talaed  at  14,800  marks,  fbr  which  marioera    of    Norway    and    nenmark. 

BO  restitution  was  ever  made.  J^m.  t.  Sometimes  mntnal  enTy  produoed  fiayi 

hr.  p.  701.    Macpherson,  a.  d.  1886.  between  different  Bnglisb  towns.    Thus, 

*  The  cinque  Ports  and  other  trading  In  12&4    the    Winchelsea  mariners   at- 

towns  of  England  wei«  in   a  constant  taoked  a  Yarmouth  galley,  and  killed 

■cate   of   hostility   with  their  opposite  some   of  her  men.    Matt.  Paris,  apod 

Hslgfabors  durins  the  reigns  of  Bdward  I.  Macpherson. 

and  II.    One  might  quote  almost  half  s  Muratori,  Dissert.  68. 

fbs  Instruments  in  Rymer  in  proof  of  «  Du  C-ange,  too.  Laudnm. 
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asmuch  as  he  had  always  been  ready  to  give  redress  to  the 
party,  it  seemed  to  his  counsellors  that  there  was  no  just 
cause  for  reprisals  upon  the  king's  or  his  subjects'  property.^ 
This  passage  is  so  far  curious  as  it  asserts  the  existence  of 
a  customary  law  of  nations,  the  knowledge  of  which  was  al- 
ready a  sort  of  learning.  Sir  E.  Coke  speaks  of  this  ri^t 
of  private  reprisals  as  if  it  still  existed ;  ^  and,  in  fact,  there 
a^e  instances  of  granting  such  letters  as  late  as  the  reign  of 
Charles  L 

A  practice,  founded  on  the  same  principles  as  reprisal,  though 
LiaMUtj  rather  less  violent,  was  that  of  attaching  the  goods 
of  aUe^  or  persons  of  resident  foreigners  for  the  debts  of 
other^B  their  countrymen.  This  indeed,  in  England,  was 
debts.  j^Q^  confined  to  foreigners  until  the  statute  of 

Westminster  I.  c  23,  which  enacts  that  ^'  no  stranger  who 
is  of  this  realm  shall  be  distrained  in  any  town  or  market 
for  a  debt  wherein  he  is  neither  principal  nor  surety." 
Henry  IH.  had  previously  granted  a  <^arter  to  the  burgesses 
of  Lubec,  that  they  should  ^  not  be  arrested  for  the  debt  of 
any  of  their  countrymen,  unless  the  magistrates  of  Lubec 
neglected  to  compel  payment.'"  But  by  a  variety  of 
grants  from  Edward  II.  the  privileges  of  English  subjects 
under  the  statute  of  Westminster  were  extended  to  most 
foreign  nations.^  This  unjust  responsibility  had  not  been 
confined  to  civil  cases.  One  of  a  company  of  Italian  mer- 
chants, the  Spini,  having  kiUed  a  man,  the  officers  of  justice 
seized  the  bodies  and  effects  of  all  the  rest.* 

If  under  all  these  obstacles,  whether  created  by  barbaroos 
Qg^^  manners,  by  national  prejudice,  or  by  the-fraudu* 

g^^ot  lent  and  arbitrary  measures  of  princes,  the  mer- 
^^  chants  of  different  countries  bec^une  so  opulent  as 

almost  to  rival  the  ancient  nobility,  it  must  be  ascribed  to  the 
greatness  of  their  commercial  profits.  The  trading  com- 
panies possessed  either  a  positive  or  a  virtual  monopoly,  and 
held  the  keys  of  those  eastern  regions,  for  the  luxuries  of 


1  Rymsr,  i.  It.  p.  676.     Vldetnr  m-  *  RTmor,  1. 1,  p. 

plantibiu  et  perlds.  qnod  causa,  d«  Jon,  *  Idem,  t.  iSI.  p.  468,  047. 978,  «t  infiRi. 

Don  sabftiit  mareham  seu  rBprisatliun  in  See  too  the  ordlnaiiMS  of  the  st^la,  tai 

nostrls,  sen  subditorum  noetronxm,  b4>  27  Bdw.  III.,  which  ooaflrm  this  among 

nis  concedendl.    See  too  a  esse  of  neu-  other  priTiU^ses,  and  contain  manifold 

t»l  goods  on  board  ao  enemy's  Tessel  CTidenee  of  the  ngard  paid  to  oommeioe 

claimed  by  the  owners,  and  a  legal  dis-  in  that  reign. 

Unction  tnken  in  IkTor  of  the  captors.  •  Rymer,  t.  il.  p.  881.    Madoz,  ICM. 

t.  fi.  p.  II.  Ezcheqofer,  o.  xziL  s.  7. 

«  27  B.  ni.  Stat.  U  c.  17,  2  lost.  p. 
J06. 
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which  the  progressive  refinement  of  manners  producud  an 
increasing  demand.  It  is  not  easy  to  determine  the  average 
rate  of  profit;*  but  we  know  that  the  interest  of  ,^n^|,jg|^ 
money  was  exceedingly  high  throughout  the  mid-  nte  of 
die  ages.  At  Verona,  in  1228,  it  was  fixed  by  law  '"'^'^ 
at  twelve  and  a  half  per  cent ;  at  Modena,  in  1270,  it  seems 
to  have  been  as  high  as  twenty.^  The  republic  (^  Genoa, 
towards  the  end  of  the  fourteenth  century,  when  Italy  had 
grown  wealthy,  paid  only  from  seven  to  ten  per  cent  to  her 
creditors.'  But  in  France  and  England  the  rate  was  far 
more  oppressive.  An  ordinance  of  Philip  the  Fair,  in  131 1, 
allows  twenty  per  cent  after  the  first  year  of  the  loan.*  Un- 
der Henry  III.,  according  to  Matthew  Paris,  the  debtor  paid 
ten  per  cent  every  two  months ;  ^  but  this  is  absolutely  in- 
credible as  a  general  practice.  This  was  not  merely  owing 
to  scarcity  of  money,  but  to  the  discouragement  which  a 
strange  prejudice  opposed  to  one  of  the  most  useful  and  le- 
gitimate ^ranches  of  commerce.  Usury,  or  lending  money 
for  profit,  was  treated  as  a  crime  by  the  theologians  of  the 
middle  ages ;  and  though  the  superstition  has  been  eradica- 
ted, some  part  of  the  prejudice  remains  in  our  legislation. 
This  trade  in  money,  and  indeed  a  great  part  of  inland  trade 
in  general,  had  originally  fallen  to  the  Jews,'  who  n^^^ 
were  noted  for  their  usury  so  early  as  the  sixth  dealings  or 
century .•  For  several  subsequent  ages  they  con-  *^* 
tinued  to  employ  their  capital  and  industry  to  the  same  ad- 
vantage, with  little  molestation  firom  the  clergy,  who  always 
tolerated  their  avowed  and  national  infidelity,  and  often  with 
some  encouragement  from  princes.  In  the  twelfth  century 
we  find  them  not  only  possessed  of  landed  property  in  Lan- 
guedoc,  and  cultivating  the  studies  of  medicine  and  Rabbinical 
literature  in  their  own  academy  at  Montpelier,  under  the  pro- 
tection of  the  count  of  Toulouse,  but  invested  with  civil 
offices.^  Raymond  Roger,  viscount  of  Carcasonne,  directs  a 
writ  ^'  to  his  bailiffs,  Christian  and  Jewish."  '    It  was  one  of 

>  Id  the  lematkablo  speech   of  the  snnml  Interest  of  monOT,  was  ten  per 

Doge  Hocenigo,  quoted  in  another  pleee,  cent,  at  Barcelona  in  14B5.    Gapmaaj, 

vol.  I.  p.  466,  the  aonnal  proflts  made  hj  t.  i.  p.  208. 

Venice  on  her  meramtile  capital  is  reek-  *  Dn  Cange,  t.  Usnra. 

aned  at  fort^  per  cent.  •  Mnratorl,  Diss.  16. 

*  Muratoii,  Disaert.  16.  *  Oreg.  Tnron.  1.  It. 

s  Binnri,  Hist.  Genuens.  p.  797.    The  ?  in«t.  de  Lang^edoe,  t.  H  p  617 ;  1 

late  of  discount  on  bills,  which  may  not  lii.  p.  681. 

have  exactly  corresponded  to  the  aversge  *  Id.  t.  ill.  p.  121. 
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the  conditions  imposed  by  the  church  on  the  count  of  Tou- 
louse, that  he  should  allow  no  Jews  to  possess  magistracy  in 
his  dominions.^  But  in  Spain  they  were  placed  by  some  of 
the  municipal  laws  on  the  footing  of  Christians,  with  respect 
to  the  composition  for  their  lives,  and  seem  in  no  other  Eu- 
ropean country  to  have  been  so  numerous  or  considerable.^ 
The  diligence  and  expertness  of  this  people  in  all  pecuniary 
dealings  recommended  them  to  princes  who  were  solicitous 
about  the  improvement  of  their  revenue.  We  find  an  article 
in  the  general  charter  of  privileges  granted  by  Peter  III.  of 
Aragon,  in  1283,  that  no  Jew  should  hold  the  office  of  a 
bayle  or  judge.  And  two  kings  of  Castile,  Alonzo  XI.  and 
Peter  the  Cruel,  incurred  mucli  odium  by  employing  Jewish 
ministers  in  their  treasury.  But,  in  other  parts  of  Europe, 
their  condition  had,  before  that  time,  begun  to  change  for  the 
worse  —  partly  from  the  fanatical  spirit  of' the  crusades, 
which  prompted  the  populace  to  massacre,  and  partly  from 
the  jealousy  which  their  opulence  excited.  Kings^  in  order 
to  gain  money  and  popuUunty  at  once,  abolished  the  debts 
due  to  the  children  of  Israel,  except  a  part  which  they  re- 
tained as  the  price  of  their  bounty.  One  is  at  a  loss  to  con- 
ceive the  process  of  reasoning  in  an  ordinance  of  St.  Louis, 
where,  ^  for  the  salvation  of  his  own  soul  and  those  of  his 
ancestors,  he  releases  to  all  Christians  a  third  part  of  what 
was  owing  by  them  to  Jews."*  Not  content  with  such  edicts, 
the  kings  of  France  sometimes  banished  the  whole  nation 
from  their  dominions,  seizing  their  effects  at  the  same  time ; 
and  a  season  of  alternative  severity  and  toleration  continued 
tiU,  under  Charles  VL,  they  were  finally  expelled  from 
the  kingdom,  where  they  never  afterwards  possessed  any 
legal  settlement^  They  were  expelled  from  England  under 
Edward  I.,  and  never  obtiuned  any  legal  permission  to  reside 
tUl  the  time  of  Cromwell.  This  decline  of  the  Jews  was 
owing  to  the  transference  of  their  tnlde  in  money  to  other 
hands.  In  the  early  part  of  the  thirteenth  century  the  mer- 
chants of  Lombardy  and  of  the  south  of  France*  took  up  the 

1  Hlfl.  de  lAngnedoc,  t.  ffi.  p.  168.  modnm  dopartment  of  the  Lot,  piodoeed 

*  Maiiiut,  BnMyo  HUtoiioo-Gritloo,  p.    s  tribe  of  monoj-deatort.    The  Gauxidiil 
148.  are  almoet  as  oAod  notfoed  aa  the  Lob- 

■  Hartenne  Thecaiiraa  Aneodotornm,  bards.    See  tbe  article  la  Da  Gange.    In 

t.  i.  p  064.  Lombardy,  AstI,  acity  of  no  gnat  not* 

*  Velly,  t.  tr.  p.  186.  fai  other  leepeete,  «M  fiunous  fat  tho 

*  Tbfl  city  of  Cahort,  In  Qner^,  the  tame  departmsnt  of  oommsroa. 
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business  of  remitting  money  hj  bills  of  exchange^  and  of 
making  profit  upon  loans.  The  utility  of  this  was  found  so 
great,  especially  by  the  Italian  clergy,  who  thus  in  an  easy 
manner  drew  the  income  of  their  transalpine  benefices,  that 
in  spite  of  much  obloquy,  the  Lombard  usurers  established 
themselves  in  every  country,  and  the  general  progress  of 
commerce  wore  off  the  bigotry  that  had  obstructed  their  re- 
ception. A  distinction  was  made  between  moderate  and  ex- 
orbitant interest ;  and  though  the  casuists  did  not  acquiesce 
in  this  legal  regulation,  yet  it  satisfied,  even  in  superstitious 
times,  the  consciences  of  provident  traders.^  The  Italian 
bankers  were  frequently  allowed  to  ikrm  the  customs  in  Eng- 
land, as  a  security  perhaps  for  loans  which  were  not  very 
punctually  repaid.*  In  1345  the  Bardi  at  Florence,  the 
greatest  company  in  Italy,  became  bankrupt,  Edward  III. 
owing  them,  in  principal  and  interest,  900,000  gold  florins. 
Another,  the  Peruzzi,  failed  at  the  same  time,  being  creditors 
to  Edward  for  600,000  florins.  The  king  of  Sicily  owed 
100,000  florins  to  each  of  these  bankers.  Their  &ilure  in-  . 
volved,  of  course,  a  multitude  of  Florentine  citizens,  and  was 
a  heavy  misfortune  to  the  state.^ 

1  There  wen  three  speeies  of  paper  denoe,  hu  been  emplojed    to  ireaken 

credit  in  the  dealings  of  merchanta  :  1.  principled  that  ought  nerer  to  hare  been 

Qeneral  letters  of  crvdit,  not  directed  to  aelcnovrledged. 

any  ooe,  which  are  not  uncommon  in       One  speclee  of  usury,  and  that  of  the 

the  Levant :  2.  Orders  to  pfty  money  to  highest   importance  to   commerce,  waa 

a  particular  person :  8.  Bills  of  exchange  always  permitted,  on  account  of  the  risk 

rwulariy  negotiable.    Boucher,  t.  ii.  p.  that  attended  it.    This  was  marine  in 

821.     Instances  of  the  first   are  men-  soranoe,  which  could  not  have  existed, 

tloned  by  Macpherson  about  1200,  p.  887.  until  money  was  considered,  in  itself,  aa 

The  second  species  was  introduced  by  a  source  of  profit.    The  earliest  reguli^ 

the  Jews,  about  1188  (Capmany,  1. 1.  p.  ttons  on  the  subject  of  insurance  ars 

297) ;  but  it  may  be  doubtful  whether  those  of   Barcelona  In  1438 ;    but  the 

the  last  stage  of  the  progress  was  reached  practice  was,  of  course,    earlier    than 

nearly  so  soon.    An  instrument  in  Ry-  these,  though   not  of  great  antiquity, 

mer,  however,  of  the  year  18&1  (t.  ri.  p.  It  is  not  mentioned  in  the  Consolato  del 

486),  mentions  litersB  cambitorisD,  which  Mare,  nor  in  any  of  the  Hanseatio  laws  of 

seem    to  liare    been    negotiable    bills ;  the  fourteenth  century.     Beckman,  vol. 

and  by  1400  they  were  drawn  in  seti,  i.  p.  8S8.    This  author,  not  being  aware 

and  worded  exacUy  as  at  present.    Mae-  of  the  Bareelonese  laws  on  this  subject 

pherson,  p.  614,  and  Beckman,  FII.<«tory  published  by  Capmany,  supposes  the  first 

of  Inventions,  vol.  lii.  p  480,  g^ve  from  provisions  regulating  marine   assurance 

Capmany  an  actual  precedent  of  a  bill  to  have  been  made  at  Florence  in  1628. 
dated  In  1404.  a  Macpherson,  p.  487,  et  alibi.    Thrr 

•  Usury  was  looked  upon  with  horror  had  probably  excellent  bargains :  in  1329 
by  our  English  divines  long  alter  the  the  Bardi  farmed  all  the  cnfltctms  in  Bug- 
Reformation.  Fleury,  in  his  Institu-  land  for  201.  a  day.  But  In  1282  the  cus- 
tions  au  Droit  BcclMastique,  t.  ii.  p.  129,  toms  had  produced  8411/.,  and  half  a  cen- 
has  shown  the  subterfliges  to  which  men  tury  of  great  Improvement  had  elapsed. 
had  recourse  in  order  to  evade  this  pro-        *  Villani,  1.  xii.  o.  66,  87.    lie  cailfl 


hibltion.    It  is  an  unhappy  truth,  that  these  two   banking-houses    the    piUan 

great  part  of  the  attention  devoted  to  wliksh  sustained  great  part  of  the  com* 

the  best  of  selences,  etbies  and  Jurispru-  meroe  of  Ohrisieadom. 

VOL.  II.  —  M.  34 
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The  earliest  bank  of  deposit,  instituted  for  the  acoommoda* 
BMiksof  ^^^^  ^^  private  merchants,  is  said  to  have  been 
Genoa  and  that  of  Barcelona,  in  1401.^  The  banks  of  Venice 
•***•"•  and  Grenoa  were  of  a  different  description.    Al- 

though the  former  of  these  two  has  the  advantage  of  greater 
antiquity,  having  been  formed,  as  we  are  told,  in  the  twelfth 
century,  yet  its  early  history  is  not  so  dear  as  that  of  Grcnoa, 
nor  its  political  Importance  so  remarkable,  however  similar 
might  be  its  origin.^  During  the  wars  of  Genoa  in  the  four- 
teenth century,  she  had  borrowed  large  sums  of  private  citi- 
zens, to  whom  the  revenues  were  pledged  for  repayment 
The  republic  of  Florence  had  set  a  recent,  though  not  a  very 
encouraging  example  of  a  public  loan,  to  defray  the  expense 
of  her  war  against  Mastino  della  Scala,  in  1336.  The  chief 
mercantile  firms,  as  well  as  individual  citizens,  furnished 
money  on  an  assignment  of  the  taxes,  receiving  fifteen  per 
cent,  interest,  which  appears  to  have  been  above  the  rate  of 
private  usury.'  The  state  was  not  unreasonably  considered 
a  worse  debtor  than  some  of  her  citizens,  for  in  a  few  years 
these  loans  were  consolidated  into  a  general  fund,  or  mmUe^ 
with  some  deduction  fi'om  the  capital  and  a  great  diminution 
of  interest ;  so  that  an  original  debt  of  one  hundred  florins 
sold  only  for  twenty-five.*  But  I  have  not  found  that  these 
creditors  formed  at  Florence  a  corporate  body,  or  took  any 
part,  as  such,  in  the  affairs  of  the  republic  The  case  was 
different  at  Cienoa.  As  a  security,  at  least,  for  their  interest, 
the  subscribers  to  public  loans  were  permitted  to  receive  the 
produce  of  the  taxes  by  their  own  collectors,  paying  the  ex- 
cess iiito  the  treasury.  The  number  and  distinct  classes  of 
these  subscribers  becoming  at  length  inconvenient,  they  were 
formed,  about  the  year  1407,  into  a  single  corporation,  called 
the  bank  of  St.  Greorge,  which  was  from  that  time  the  sole 
national  creditor  and  mortgagee.  The  government  of  this 
was  intrusted  to  eight  protectors.  It  soon  became  almost  in- 
dependent of  the  state.  Every  senator,  on  his  admission, 
swore  to  maintain  the  privileges  of  the  bank,  which  were 
confirmed  by  the  pope,  and  even  by  the  emperor.  The  bank 
interposed  its  advice  in  every  measure  of  government,  and 
generally,  as  is    admitted,   to    the   public  advantage.      It 

1  Capraany,  t.  i.  p.  218.  *  O.  VUlanl.  1.  li.  e.  49. 

*  Maepheraon,  p    S41,  from  flannto.       *  Matt.  Vlliiiiil,  p.  1227  (in  Uiuatofl, 
Tha  bank  of  Venioa  b  ntemd  to  1171.       Serlpt.  Her.  Ital.  i.  xi? .). 
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equipped  armaments  at  its  own  expense,  one  of  which  sub- 
dued  the  island  of  Corsica ;  and  this  acquisition,  like  those 
of  our  great  Indian  corporation,  was  long  subject  to  a  com- 
pany of  merchants,  without  anjr  interference  of  the  mother 
country.* 

The  increasing  wealth  of  Europe,  whether  derived  from 
internal  improvement  or  foreign  commerce,  dis-j^^^^ 
played  itself  in  more  expensive  consumption,  and  dom«8tie 
greater  refinements  of  domestic  life.  But  these  ef-  •*p*'*<**^"^ 
fects  were  for  a  long  time  very  gradual,  each  generation 
making  a  few  steps  in  the  progress,  which  are  hardly  discern- 
ible except  by  an  attentive  inquirer.  It  is  not  till  the  latter 
half  of  the  thirteenth  century  that  an  accelerated  impulse  ap- 
pears to  be  given  to  society.  The  just  government  and 
suppression  of  disorder  under  St  Louis,  and  the  peaceful 
temper  of  his  brother  Alfonso,  count  of  Toulouse  and  Poitou, 
gave  France  leisure  to  avail  herself  of  her  admirable  fertil- 
ity. England,  that  to  a  soil  not  greatly  inferior  to  that  of 
France  united  the  inestimable  advantage  of  an  insular  posi- 
tion, and  was  invigorated,  above  all,  by  her  free  constitution 
and  the  steady  industriousness  of  her  people,  rose  with  a 
pretty  uniform  motion  from  the  time  of  Edward  I.  Italy, 
though  the  better  days  of  freedom  had  passed  away  in  most 
of  her  republics,  made  a  rapid  transition  from  simplicity  to 
refinement  '^  In  those  times,"  says  a  writer  about  the  year 
1800,  speaking  of  the  age  of  Frederic  II.,  *^  the  manners  of 
the  Italians  were  rude.  A  man  and  his  wife  ate  off  the  same 
plate.  There  was  no  wooden-handled  knives,  nor  more  than 
one  or  two  drinking  cups  in  a  house.  Candles  of  wax  or 
tallow  were  unknown ;  a  servant  held  a  torch  during  supper. 
Tlie  clothes  of  men  were  of  leather  unlined :  scarcely  any 
gold  or  silver  was  seen  on  their  dress.  The  common  people 
ate  fiesh  but  three  times  a  week,  and  kept  their  cold  meat  for 
supper.  Many  did  not  drink  wine  in  summer.  A  small  stock 
of  com  seemed  riches.  The  portions  of  women  were  small ; 
their  dress,  even  after  marriage,  was  simple.  The  pride  of 
men  was  to  be  well  provided  with  arms  and  horses ;  that 
of  the  nobility  to  have  lofty  towers,  of  which  all  the  cities 
in  Italy  were  full.  But  now  frugality  has  been  changed 
for  sumptuousness ;  everything  exquisite  is  sought  after  in 

1  BialRl,  mst.  G«Diwiii.  p.  Te7(A]itimp,  1679) ;  MMhlaTvUI,  SicvU  FlortnttiM, 
1.  ifiil 
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drees ;  gold,  silver,  pearls,  silks,  and  rich  furs.  Fordgn  wines 
and  rich  meats  are  required.  Hence  usury,  rapine,  fraud, 
tyranny,"  &c*  This  passage  is  supported  by  other  testimo* 
nies  nearly  of  the  same  time.  The  conquest  of  Naples  by 
Charles  of  Anjou  in  1266  seems  to  have  been  the  epoch  of 
increasing  luxury  throughout  Italy.  His  Proven9al  knights 
with  their  plumed  helmets  and  golden  collars,  the  chariot  of 
his  queen  covered  with  blue  velvet  and  sprinkled  with  lilies 
of  gold,  astonished  the  citizens  of  Naples.'  Provence  had 
enjoyed  a  long  tranquillity,  the  natural  source  of  luxurious 
magnificence ;  and  Italy,  now  liberated  from  the  yoke  of  tlie 
empire,  soon  reaped  the  same  fruit  of  a  condition  more  easy 
and  peaceful  than  had  been  her  lot  for  several  ages.  Dante 
speaks  of  the  change  of  manners  at  Florence  from  simplicity 
and  virtue  to  refinement  and  dissoluteness,  in  terms  very 
nearly  similar  to  those  quoted  above.' 

Throughout  the  fourteenth  century  there  continued  to  be  a 
rapid  but  steady  progression  in  England  of  what  we  may  de- 
nominate elegance,  improvement,  or  luxury ;  and  if  tlus  was 
for  a  time  suspended  in  France,  it  must  be  ascribed  to  the 
unusual  calamities  which  befell  that  country  under  Philip  of 
Valois  and  his  son.  Just  before  the  breaking  out  of  tlie  Eng- 
lish wars  an  excessive  fondness  for  dress  is  said  to  have  di&- 
tinguished  not  only  the  higher  ranks,  but  the  burghers,  whose 
foolish  emulation  at  least  indicates  their  easy  circumstances.^ 
Modes  of  dress  hardly  perhaps  deserve  our  notice  on  their 
own  account ;  yet  so  far  as  their  universal  prevalence  was  a 

t  Rloobftldofl  VenmrensiB}  apud  Ma-  I*  donna  sna  ienaa  H  yiso  diplnto, 

nt.    Dbaert.    28:   FnnclM.  Plpplnua,  £  ridl  quel  di  Nerll,  •  quel  del  Vao 

Ibidem.    Muratori  endearon  to  exten-  chio 

nate  the  authority  of  this  passage,  on  Estier  cooteoti  alia  pelle  seoTerta, 

account  of  some  more  ancient  writers  Ifi  sue  donne  al  fUso  ed  al  penuechlo. 

wlio  complain  of  the  luxury  of  their  Paiadis.  canto  xr. 
times,  and  of  aome  particular  instances 

of  magnificence  and  expense.    But  lU-  flee  too  the  rest  of  this  canto.    Bat 

eobaldi  alludes,  as  Muratori  himself  ad-  this  is  put  in  the  mouth  of  Cacciaguida, 

mits,  to  the  mode  of  Ii?ing  in  the  middle  the  poet's  ancestor,  who  lived  in  the  ft>r> 

ranl(s,  and  not  to  that  of  courts,  which  mer  half  of  the  twelfth  century.    The 

In  all  ages  might  occasionally  display  change,  howerer,  was  probably  subs» 

eonsiderable    splendor.     I  see  nothing  quent  to  12aO,  when  the  times  of  wealth 

to  weaken  so  explicit  a  testimony  of  a  and  turbulence  began  at  Florence. 

oontemporary,  which  in  fhet  is  oonflrmed  *  Velly,  t.  xlii.  p.  S53.    The  second 

by  many  writers  of  the  next  age,  who,  continuator  of  Nangis  rehemently  in- 

Moordiag    to    the  practice   of   Italian  feighs  against  the  long  beards  and  short 

chroniclers,  have  copied  it  as  their  own.  breeches  of  his  age;  alter  the  liitrodno> 

*  Hunt.  Dissert.  23.  tlon  of  which  novelties,  he  Jndiciouslj 

t  Bellincion  Berti  Tid^  io  andar  dnto  obeerves,  the  French  were  much  mora 

Dl  euqjo  a  d'  os(0,  e  Tenir  daito  speo-  disposed  to  run  away  from  their  enemies 

shio  ttian  before.    SpicUegium,  t.  ill.  p.  106. 
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sjinptoin  of  diffused  wealth,  we  Bhould  not  overlook  either 
the  invectives  bestowed  bj  the  clergj  on  the  fantastic  ex- 
travagances of  fashion,  or  the  sumptuary  laws  by  which  it 
was  endeavored  to  restrain  them. 

The  principle  of  sumptuary  laws  was  partly  derived  from 
the  small  republics  of  antiquity,  which  might  per-  sampraaiy 
haps  require  that  security  for  public  spirit  and  ^'■• 
equal  rights  —  partly  from  the  austere  and  injudicious  theory 
of  religion  disseminated  by  the  clergy.  These  prejudices 
united  to  render  all  increase  of  general  comforts  odious  un- 
der the  name  of  luxury  ;  and  a  tliird  motive  more  powerful 
than  either,  the  jealousy  with  which  the  great  regard  any- 
thing like  imitation  in  those  beneath  them,  cooperated  to  pro- 
duce a  sort  of  restrictive  code  in  the  laws  of  Europe.  Some 
of  these  regulations  are  more  ancient ;  but  the  chief  part 
were  enacted,  both  in  France  and  England,  during  the  four- 
teenth century,  extending  to  expenses  of  the  table  as  well  as 
apparel.  The  first  statute  of  this  description  in  our  own 
country  was,  however,  repealed  the  next  year  ;^  and  subse- 
quent provisions  were  entirely  disregarded  by  a  nation  which 
valued  liberty  and  commerce  too  much  to  obey  laws  con- 
ceived in  a  spirit  hostile  to  both.  Laws  indeed  designed  by 
those  governments  to  restrain  the  extravagance  of  their  sub- 
jects may  well  justify  the  severe  indignation  which  Adam 
Smith  has  poured  upon  all  such  interference  with  private  ex- 
penditure. The  kings  of  France  and  England  were  un- 
doubtedly more  egregious  spendthrifts  than  any  others  in 
their  dominions ;  and  contributed  far  more  by  their  love  of 
pageantry  to  excite  a  taste  for  dissipation  in  their  people  than 
by  their  ordinances  to  repress  it. 

Mussus,  an  historian  of  Placentia,  has  left  a  pretty  copi- 
ous account  of  the  prevailing  manners  among  his  DomwUo 
countrymen  about  1388,  and  expressly  contrasts  mannen  of 
their  moi^e  luxurious  living  with  the  style  of  their  '*^' 
ancestors  seventy  years  before,  when,  as  we  have  seen,  they 
had  already  made   considerable   steps  towards   refinement. 
This  passage  is  highly  interesting,  because  it  shows  the  regu- 

1  87  B.  in.  R«p.  8S  E.  m.    Bevenl  tcnf4Te  nffolatloii  wm  vod«r  Philip  th« 

other  statutes  of  a  similar  nature  were  Fair.    VeUy,  t.  Tii.  p.  6i ;  t.  xi.  p.  190. 

passed  in  thiii  and  the  ensuing  reign.  Thesb  attempts  to  restrain  what  cannot 

in  France,  there  were  sumptuarj  laws  he  restrained  continued  eren  down  to 

M  old  as  Charlemagne,  prohibiting  or  1700.    De  la  Biare,  Traits  de  la  PoUoe,  t. 

ludus  tlM  use  of  furs ;  but  the  first  ex-  1. 1.  Ui 
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lar  tenor  of  domestic  eoonomj,  in  an  Italian  citj  rather  than 
a  mere  displaj  of  individual  magnificence,  as  in  most  of  the 
facts  collected  bj  our  own  and  the  French  antiquaries.  But 
it  is  much  too  long  for  insertion  in  this  place.^  No  other 
country,  perhaps,  could  exhibit  so  fair  a  picture  of  middle 
life :  in  France  the  bui^hers,  and  even  the  inferior  gentry, 
were  for  the  most  part  in  a  state  of  poverty  at  this  period, 
which  they  concealed  by  an  affectation  of  ornament ;  while 
our  English  yeomanry  and  tradesmen  were  more  anxious  to 
invigorate  their  bodies  by  a  generous  diet  than  to  dwell  in 
well  furnished  houses,  or  to  find  comfort  in  cleanliness  and 
elegance.'  The  German  cities,  however,  had  acquired  with 
liberty  the  spirit  of  improvement  and  industry.  From  the 
time  that  Henry  V.  admitted  their  artisans  to  the  privileges 
of  free  burghers  they  became  more  and  more  prosperous ; ' 
while  the  steadmess  and  fmgality  of  the  German  character 
compensated  for  some  disadvantages  arising  out  of  their  in- 
land situation.  Spire,  Nuremberg,  Ratisbon,  and  Augsburg 
were  not  indeed  like  the  rich  markets  of  London  and  Bruges, 
nor  could  their  burghers  rival  the  princely  merchants  of 
Italy ;  but  they  enjoyed  the  blessings  of  competence  diffused 
over  a  large  class  of  industrious  freemen,  and  in  the  fiAeenth 
century  one  of  the  politest  Italians  could  extol  their  splen- 
did and  well  furnished  dwellings,  their  rich  apparel,  tiieir 
easy  and  affluent  mode  of  living,  the  security  of  their  rights 
and  just  equality  of  their  laws.^ 

1  Knxmtori,    AntichiUi   ItalUuw,   IMf-  llberos,  hi   poUnhnikBi    Mrrlxint,   ilTt 

Mrt.  28.  t.  I.jp.  826.  VeneUM  intipectes,  siTe  FlorentUm  aui 

t  **  TneM  Bogllsh,"  naid  the  SpanUurds  Genu.  Id  quibus  civei,  pneter  paaeot 

who  came  orer  wiUi  Philip  II.,  ^*  have  qui  rellquos  ducunt,  loco  maDcipiomm 

their  houMfl  made  of  sticke  and  dirt,  babentur.    Cum  nee  rebus  suis  uti,  ut 

but  they  fare  commonly  ao  well  as  the  Ubet.  rel  ttri  quae  reliut,  et  gntyianlmit 

king."    HarrlBon's   Dewriptlon  of  Brit-  oppnmantor  pecuniarum  exactionibua. 

ain,  prefixed  to  fiolingshied,  toI.  i.  p.  815  Apud  Qermaoos  omuia  lerta  sunt,  omnia 

(edit.  1807).  Jucuoda;    nemo    suis    prlvatur   bonia. 

>  Pfeffel,  t.  i.  p.  298.  SalTO  cuique  sua    hereditas  est,  nuUi 

*  .fineas  SylTius,  de  Morlbui  Qerma-  nisi  nocenti   magistratus  nocent.     Neo 

norum.     This  treatise  is  an  amplified  apud  eos   ibetlones    sieut  apud  Italaa 

panegyric  upon  Germany,  and  contains  urbee   grassantur.    Sunt  autem   supra 

iCTeral  curious  passages :  they  must  be  centum  ciTitates  hfto  Ubertate  firuentes 

taken  perhaps  with  some  alloirance ;  for  p.  1058. 

tlie  drift  of  the  whole  is  to  persuade  the  In  another  part  of  hia  work  (p.  719) 

Ctennans,  that  so  rich  and  noble  a  coun-  he  gives  a  specious  account  of  \  ienna. 

try  could  afford  a  little  money  for  the  The  houses,  he  says,  had  glass  windows 

poor  pope.    Civitates  quas  Tooant  liba-  and    iron     doors.      FencstrsB    undique 

ras,  cum  Impemtori  w>lam  subjicluntur,  TitresB    perluoent,  et  oetia   plerumque 

cHJus  Jugum  est  Inptar  llbertatts }  neo  ferrea.     lu  domibos  multa   et  munda 

profectd  uxquam  gentium  tanta  Hbertas  supellez.     AltsB    domus    magniflciequa 

est,  quKntJL  ft-nuutur  hiOii<Kemodi  ciri-  Tisuntnr.    Unum  Id  dedecorl  est,  quod 

fates.    Nam  populi  quos   Itali  Tocant  tecta  plerumqua  tigno  oontcsnat,  pauea 
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No  chapter  in  the  histoiy  of  national  manners  would  illus- 
trate so  well,  if  dulj  executed,  the  progress  of  social  life  as 
that  dedicated  to  domestic  architecture.  The  fashions  of 
dress  and  of  amusements  are  generally  capricious  citU  anhi- 
and  irreducible  to  rule ;  but  every  change  in  the  *^*""* 
dwellings  of  mankind,  from  the  rudest  wooden  cabin  to  the 
stately  mansion,  has  been  dictated  by  some  principle  of  con- 
venience, neatness,  comfort,  or  magnificence.  Yet  this  most 
interesting  field  of  research  has  been  less  beaten  by  our  anti- 
quaries thian  others  comparatively  barren.  I  do  not  pretend 
to  a  complete  knowledge  of  what  has  been  written  by  these 
learned  inquirers ;  but  I  can  only  name  one  book  in  which 
the  civil  architecture  of  our  ancestors  has  been  sketched, 
loosely  indeed,  but  with  a  superior  hand,  and  another  in 
which  it  is  partially  noticed.  I  mean  by  the  first  a  tshapter  in 
the  Appendix  to  Dr.  Whitaker's  History  of  Whalley ;  and 
by  the  second  Mr.  King's  Essays  on  Ancient  Castles  in  the 
Archaeologia.^  Of  these  I  shall  make  free  use  in  the  follow 
ing  paragraphs. 

"  The  most  ancient  buildings  which  we  can  trace  in  this 
island,  after  the  departure  of  the  Romans,  were  circular 
towers  of  no  great  size,  whereof  many  remain  in  Scotland, 
erected  either  on  a  natural  eminence  or  on  an  artificial  mound 
of  earth.  Such  are  Coni:5borough  Castle  in  Yorkshire  and 
Castleton  in  Derbyshire,  built,  perhaps,  according  to  Mr. 
King,  before  the  Conquest*    To  the  lower  chambers  of  those 

]at«ro.    G»toim    adlfleU  muro  lapideo  TvnfoQ  of  th«  Saxoiu  to  GhriaUanlty; 

oonsistunt.    Picte  domas  et  exterius  et  bat  la  thla  he  gaye  the  relas.  at  usual, 

interiua    splendent.     Clvitatis   popalos  to  his  ImacinaUon,  which  as  much  ex- 

60,000    eommttnieantium    credltur.      I  ceeded  his  learnioK,  as  the  latter  did  his 

suppoHe  this  giyes  at  least  double  for  the  judgment.    Gonisborough  should  seem, 

total  populatioa.    He  proceeds   to  rep-  by  the  name,  to  have  been  a  royal  resi- 

resent  the  manners  of  the  city  in  a  lees  denoe,  which  it  oertalaly  never  was  after 

fiivorable  point  of  view,  charging  the  the  CH>nquest.    But  If  the  engrarings 

eitlwns  with  gluttony  and  libertinism,  of  the  decorative  parts  in  the  Arohss- 

the  nobility  with  oppreMion,  the  judges  ologla,  vol.  tI.  p.  244,  are  not  xvmark- 

with  corruption,  &e.    Vienna  probably  ably  inaccurate,  the  architecture  is  too 

had  the  rices  of  a  flourishing  city ;  but  elegant  for  the  Danes,  much  more  for 

tibe  love  of  anipliflcatlon  In  so  rhetorical  the  nuconrerted    Saxons.    Both    these 

a  writer  as  JEneas  SyWIus  weakens  the  castles  are  enclosed  by  a  court  or  bal 

value  of  his  testimony,  on  whichever  lium,  with    a    fortified   entrance,  like 

side  it  is  fflven.  thorn  erected  by  the  Normans. 
1  Vols.  Iv.  and  vl.  [No  doubt  Is  now  entertained  but  that 

s  Mr.  Lysons  refers  Castleton  to  the  age  Conlsborough  was  built  late  in  the  Nor- 

of  William  the  Conqueror,  but  without  man    period.     Mr.    King's    authority, 

giving    any    rvasons.    Lysons^s  Derby-  which  I  followed  for  want  of  a  better,  Is 

■hire,  p.  ccxxxvi.    Mr.  King  had  sat-  by  no  means  to    be  depended  upon. 

Isfled  himself  that  it  was  built  during  1848.] 
the  Heptarchy,  and  even  before  the  oon- 
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gloomy  keeps  there  was  no  admission  of  light  or  Air  except 
tlirough  long  narrow  loop-holes  and  an  aperture  in  the  root 
Regular  windows  were  made  in  the  upper  apartmenta.  Were 
it  not  for  the  vast  thickness  of  the  walk,  and  some  marks  of 
atlendon  both  lo  convenience  and  decoralion  in  these  struc- 
tures, we  might  be  induced  lo  consider  thero  as  rather  in- 
tended for  security  during  the  transient  inroad  of  an  enemy 
than  for  a  chiellain's  usual  residence.  They  bear  a  close  re- 
semblance, except  by  their  circular  form  and  more  insulated 
situation,  to  the  peels,  or  square  towers  of  tliree  or  four  sto- 
ries, which  are  still  found  contiguous  to  ancient  maosioa 
houses,  themselves  far  more  ancient,  in  the  nortliem  coun- 
ties,' and  seem  to  have  been  designed  for  places  of  refuge. 
In  course  of  time,  the  barons  who  owied  these  casties 
began  lo  covet  a  more  comfortable  dwelling.  The  keep  was 
either  much  enlarged,  or  altogether  relinquished  as  a  ))lace 
of  residence  except  in  time  of  siege ;  while  more  convenient 
apartments  were  sometimes  erected  in  the  lower  of  entrance, 
over  the  great  gateway,  which  led  to  the  inner  ballium  or 
coun-yard.  Thus  at  Tunbridge  Caslle,  this  part  of  which  is 
referred  by  Mr.  King  lo  the  beginning  of  the  thirteenth  cen- 
tury, there  was  a  room,  twenty-eight  feet  by  sixteen,  on  each 
side  of  the  gateway  ;  another  above  of  the  same  dimensions, 
with  an  intermediate  room  over  the  entrance  ;  and  one  large 
apartment  on  the  second  Hoor  occupying  the  whole  space, 
and  intended  for  slate.  The  windows  in  tliis  class  of  ca^iles 
were  still  little  better  than  loop-holes  on  the  basement  story, 
but  in  the  upper  rooms  ot^n  large  and  beautifully  oma- 
menied,  though  always  looking  inwards  to  the  court.  FA- 
ward  I.  introduced  a  more  splendid  and  convenient  style  of 
castles,  containing  many  habitable  towers,  with  communi- 
cating apartments.  Conway  and  Carnarvon  will  be  familiar 
examples.  The  next  innovation  was  the  castle-palace  —  of 
which  Windsor,  if  not  quite  the  earliest,  is  the  most  mi^nifi- 
cent  instance.  Alnwick,  Naworth,  Harewood,  Spoffbrth, 
Kenilworth,  and  Warwick,  were  all  built  upon  this  i^cheme 
during  the  fourteenth  century,  but  subsequent  enlargements 
luive  rendered  caution  necessary  to  distinguish  their  original 
mains.  '^  The  odd  mixture,"  says  Mr.  King,  "  of  conven- 
Bce  and  magnificence  with  cautious  designs  for  protectioa 

1  WUIiiku')  Hbt.  of  Whallij ;  Ijbu'i  Cmnbarluid,  p.  cerL 
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and  defence,  and  with  the  inconveniences  of  the  former  con- 
fined plan  of  a  close  fortress,  is  very  striking."  The  provi- 
sions for  defence  became  now,  however,  little  more  tliaa 
nugatory ;  large  arched  windows,  like  those  of  cathedrals, 
were  ^introduced  into  halls,  and  this  change  in  architecture 
manifestly  bears  witness  to  the  cessation  of  baronial  wars 
and  the  increasing  love  of  splendor  in  the  reign  of  Edward 
lU. 

To  these  succeeded  the  castellated  houses  of  the  fifteenth 
century,  such  as  Heivtmonceux  in  Sussex,  Haddon  Hall  in 
Derbyshire,  and  the  older  part  of  Knowle  in  Kent.*  They 
resembled  fortified  castles  in  their  strong  gateways,  their  tur- 
rets and  battlements,  to  erect  which  a  royal  license  was  ne- 
cessary ;  but  their  defensive  strength  could  only  have  availed 
against  a  sudden  affray  or  attempt  at  forcible  dispossession. 
They  were  always  built  round  one  or  two  court-yards,  the 
circumference  of  the  first,  when  they  were  two,  being  occu- 
pied by  the  offices  and  servants'  rooms,  that  of  the  second 
by  the  state-apartments.  Regular  quadrangular  houses,  not 
castellated,  were  sometimes  built  during  the  same  age,  and 
under  Henry  VII.  became  universal  in  the  superior  style  of 
domestic  architecture.^  The  '  quadrangular  form,  as  weU 
from  security  and  convenience  as  fram  imitation  of  conven- 
tual houses,  which  were  always  constructed  upon  that  model, 
was  generally  preferred  —  even  where  the  dwelling-house, 
as  indeed  was  usual,  only  took  up  one  side  of  the  enclosure, 
and  the  remaining  three  contained  the  offices,  stables,  and 
farm-buildings,  with  walls  of  communication.  Several  very 
old  parsonages  appear  to  have  been  built  in  this  manner.'  It 
is,  however,  not  very  easy  to  discover  any  large  fragments 
of  houses  inhabited  by  the  gentry  before  the  reign,  at  soon- 
est, of  Edward  III.,  or  even  to  trace  them  by  engravings  in 
the  older  topographical  works,  not  only  from  the  dilapidations 
of  time,  but  because  very  few  considerable  mansions  had 
been  erected  by  that  class.  A  great  part  of  England  af- 
fords no  stone  fit  for  building,  and  the  vast  though  unfortu- 
nately  not  inexhaustible  resources  of  her  oak  forests  were 
easily  applied  to  less  durable  and  magnificent  structures.     A 

1  The  ruins  of  nexstmoneeux  are,  I    Haddon  Hall  la  of  the  fifteenth   oea 
believe,  tolerably  authentic  remains  of    tuiy. 
Henxy  Vl/e  age,  but  only  a  part  of       >  Areh«ologfa.  rol.  tI. 

•  Blomefleld's  Norfolk,  toI.  tU.  p.  242 
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frame  of  massive  timber,  independent  of  walls  and  resem- 
bling tlie  inverted  hull  of  a  large  ship,  formed  the  skeleton^ 
as  it  were,  of  an  ancient  hall  —  the  principal  beams  spring- 
ing from  the  ground  natui^alij  curved,  and  forming  a  Gothic 
arch  overhead.  The  intervals  of  these  were  filled  up  with 
horizontal  planks ;  but  in  the  earlier  buildings,  at  least  in 
some  districts,  no  part  of  the  walla  was  of  stone.^  Stone 
houses  are,  however,  mentioned  as  belonging  to  citizens  of 
London,  even  in  the  reign  of  Henry  11. ;  ^  and,  though  not 
often  perhaps  regularly  hewn  stones,  yet  those  scattered  over 
the  soil  or  dug  from  flint  quarries,  bound  together  with  a 
very  strong  and  durable  cement,  were  employed  in  the  con- 
struction of  manorial  houses,  especially  in  the  western  coun- 
ties and  other  parts  where  that  material  is  easily  procured.' 
Gradually  even  in  timber  buildings  the  intervals  of  the  main 
beams,  which  now  became  perpendicular,  not  throwing  off 
their  curved  springers  till  they  reached  a  considerable  height, 
were  occupied  by  stone  walls,  or  whera  stone  was  expensive, 
by  mortar  or  plaster,  intersected  by  horizontal  or  diagonal 
beams,  grooved  into  the  principal  piers.^  This  mode  of 
building  continued  for  a  long  time,  and  is  still  familiar  to  our 
eyes  in  the  older  streets  of  the  metropolis  and  other  towns, 
and  in  many  parts  of  the  country.*  Early  in  the  fourteenth 
century  the  art  of  building  with  brick,  which  had  been  lost 
since  the  Roman  dominion,  was  inti*oduced  probably  from 
Flanders.  Though  sevei'al  edifices  of  that  age  are  con- 
structed with  this  material,  it  did  not  come  into  general  use 
till  the  reign  of  Henry  VL*  Many  considerable  houses  aa 
well  as  public  buildings  were  erected  with  bricks  during  his 
reign  and  that  of  £dward  IV.,  chiefly  in  the  eastern  counties, 
where  the  deficiency  of  stone  was  most  experienced.  Few, 
if  any,  brick  mansion-houses  of  the  fifteenth  century  exist, 
except  in  a  dilapidated  state ;  but  Queen's  College  and  Clare 
Hall  at  Cambridge,  and  part  of  Eton  College,  are  subsisting 

1  WhttHker'8  Hist,  of  WhaU<j.  yet,  and   Ibr  the  most  p^rt.  of  rtrcmg 

I  Lyttelton,  t.  It.  p.  180.  timber,  in   firaming    whereof  our   car- 

*  li&rrison  says,  that  few  of  the  houses  penters  have  been  and  are  worthily  pro- 
of the  commonalty,  except  here  and  fened  before  thoee  of  like  sctence  among 
there  in  the  west  country  towns,  were  all  other  nations.  Howbeit  sach  as  are 
made  of  stone,  p.  814.  This  wss  aboat  lately  builded  are  either  of  brick  or  hard 
1570.  stone,  or  both.^>    p.  816. 

*  Hist,  of  Whalley.  •  ArehsBologIa,  toL  1.  p.  148;  Tol.  lY 

*  **  The  ancient  manors  and  houses  of    p.  91. 
our  gentlemen,''   says  Ilarrison,  *^are 
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witnesses  to  the  durabilitj  of  the  material  as  it  was  then  em« 
ployed. 

It  is  an  error  to  suppose  that  the  English  gentry  were 
lodged  in  stately  or  even  in  well-sized  houses. 
Generally  speaking,  their  dwellings  were  almost  as  of^^diDaiy 
inferior  to  those  of  their  descendants  in  capacity  JJJJJJJJJ**' 
as  they  were  in  convenience.  The  usual  arrange- 
ment consisted  of  an  entrance-passage  running  through  the 
house,  with  a  hall  on  one  side,  a  parlor  beyond,  and  one  or 
two  chambers  above,  and  on  the  opposite  side,  a  kitchen, 
pantry,  and  other  offices.^  Such  was  the  ordinary  manor- 
house  of  the  fifteenth  and  sixteenth  centuries,  as  tippears  not 
only  from  the  documents  and  engravings,  but  as  to  the  letter 
period,  from  the  buildings  themselves,  sometimes,  though  not 
very  frequently,  occupied  by  families  of  consideration,  more 
often  converted  into  farm-houses  or  distinct  tenements. 
Larger  structures  were  erected  by  men  of  great  estates  dur- 
ing the  reigns  of  Henry  IV.  and  Edward  IV.;  but  very 
few  can  be  traced  higher ;  and  such  has  been  the  effect  of 
time,  still  more  thmugh  the  advance  or  decline  of  families 
and  the  progress  of  architectural  improvement,  than  the  nat- 
ural decay  of  these  buildings,  that  I  should  conceive  it  diffi- 
cult to  name  a  house  in  England,  still  inhabited  by  a  gentle- 
man and  not  belonging  to  the  order  of  castles,  the  principal 
apartments  of  which  are  older  than  the  reign  of  Henry  VIL 
The  instances  at  least  must  be  extremely  few.^ 

France  by  no  means  appears  to  have  made  a  greater  prog- 
ress than  our  own  country  in  domestic  architecture.  Ex- 
cept fortified  castles,  I  do  not  find  in  the  work  of  a  very 
miscellaneous  but  apparently  diligent  writer,'  any  considera- 
ble dwellings  mentioned  before  the  reign  of  Charles  VII., 
and  very  few  of  so  early  a  date.^    Jacques  Coeur,  a  famous 

1  Htot.  of  Whalley.    In  Strutt's  View  *  M6I»goB  tlr6a  d'nne  gnmde  bibli- 

of  Han  Den  we  have    an  InTentory  of  othique,  par  Bi.  de  Paulmy.  t.  ili.  et 

ftarni^ara  In  the  house  of  Mr.  Richard  xxxi.    It  is  to  be    regrectea    that  Le 

Vennor,  anonstor  of  the  earl  of  Pomftet,  Grand  d'Aussy  nerer    completed    that 

at  Auton  In  NorthamptonBhirB,  and  an-  part  of  his  Vie  privte  des  Franijais  which 

other  In  that  of  Sir  Adrian  roskewe.  was  to  have  comprehended  the  history 

Both  these  honsee  appear  to  have  been  of  ciril  architecture.    Villaret  has  sllght- 

of  the    dlmensioui   and   arrangement  ly  noticed  its  state  about  1880.    t.  U/  p 

mentioned.  141. 

I  Sii^le  rooms,  windows,  door-ways,  *  Chendneeaux  in  Tonmine  was  built 
fce.,  of  an  earlier  date  may  perhaps  not  by  a  nephew  of  Chancellor  Duprat ;  Qidl- 
nnflrequently  be  found;  but  such  In-  Ion  in  the  department  of  Eure  by  Car- 
stances  are  always  to  be  Terifled  by  their  dinal  Ambolse  ;  both  at  the  beginning  of 
lntr!D8io  evidence,  not  by  the  tradition  the  sixteenth  century.  These  are  now 
9t  the  place.    [Mon  II.J  considered,  In  their  ruins,  as  among  Um 
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merchant  unjustlj  persecuted  bj  that  prince,  had  a  hand*^ 
Bome  house  at  Paris,  as  well  as  another  at  Bourges.^  It  is 
obvious  that  the  long  calamities  which  France  endured  be- 
fore the  expulsion  of  the  English  must  have  retarded  this 
eminent  branch  of  national  improvement. 

Even  in  Italj,  where  from  the  size  of  her  cities  and  so- 
cial refinements  of  her  inhabitants,  greater  elegance  and 
splendor  in  building  were  justly  to  be  expected,  the  domes- 
tic architecture  of  the  middle  ages  did  not  attain  any  per- 
fection. In  several  towns  the  houses  were  covered  with 
thatch,  and  suffered  consequently  from  destructive  fires, 
Costanzo,  a  Neapolitan  historian  near  tiie  end  of  the  six- 
teenth century,  remarks  the  change  of  manners  that  had  oc- 
curred since  the  reign  of  Joanna  IL  one  hundred  and  fifty 
years  before.  The  great  families  under  the  queen  expended 
all  their  wealth  on  their  retainers,  and  placed  their  chief 
pride  in  bringing  them  into  the  field.  They  were  ill  lodged, 
not  sumptuously  clothed,  nor  luxurious  in  their  tables.  The 
house  of  Caracciolo,  high  steward  of  that  princess,  one  of  the 
most  powerful  subjects  that  ever  existed,  having  fallen  into 
the  hands  of  persons  incomparably  below  his  station,  had 
been  enlarged  by  them,  as  insufficient  for  their  accommoda- 
tion.^ If  such  were  the  case  in  the  city  of  Naples  so  late 
as  the  beginning  of  the  fifteenth  century,  we  may  guess  how 
mean  were  the  habitations  in  less  polished  parts  of  Europe. 

The  two  most  essential  improven^ents  in  architecture  dur- 
ing this  period,  one  of  which  had  been  missed  by 
or^moeyi  the  Sagacity  of  Greece  and  Bome,  were  chimneys 
»^  g»»M  and  glass  windows.  Nothing  apparently  can  be 
more  simple  than  the  former ;  yet  the  wisdom  of 
ancient  times  had  been  content  to  let  the  smoke  escape  by 
an  aperture  in  the  centre  of  the  roof;  and  a  discovery,  of 
which  Vitruvius  had  not  a  glimpse,  was  made,  perhaps  in 

nuMt  ancient  houMs  in  Fnmoe.    A  work  pfrosperlty    and    dowaflill    of   Jacques 

hj  Dnc0rc«aa  (Lea  plus  excellens  Batt-  Coenr,  see  ViUaret,  t.  xrl.    p.  11 ;  but 

mens   de  France.  1607)  gives  accurate  more  eepedally  M6m.  de  TAcad.  dee  In« 

«igraTings  of  thirty  houses ;  but  with  script,  t.  zz.  p.  SOd.    His  mansion  at 

one  or  two  exceptions,  they  seem  all  to  Boutgea  sUlI  exists,  and  is  well  Known 

bate  been  built  in  the  sixteenth  century,  to  the    eurious    in    architectural    an- 

Kren  in  that  age,  defence  was  naturaUy  tiquity.    In  former  editions  I  hare  men- 

an  object  in  ooustrucliag  a  French  man-  tioned  a  house  of  Jacques  Cosur  at  Beau- 

tion-house ;  and  where  defence  is  to  be  mont-sur-Olse ;  but  this  was  probably 

regarded,   splendor    and     convenience  by  mistake,  as  I  do  not  recollect,  nor 

must  giro  way.    The  name  of  cMueau  can  find,  any  authority  for  It. 

was  not  retained  without  meaning.  <  Oiannone,  1st.  di  NapoU,  ii  ilL  p 

1  Melanges  tiite,  fro.  i.  iU.    For  the  280. 
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this  country,  by  some  forgotten  semibarbarian.  About  the 
middle  of  tbe  fourteenth  century  the  use  of  chimneys  is  dis- 
tinctly mentioned  in  England  and  in  Italy ;  but  they  are 
found  in  several  of  our  castles  which  bear  a  much  older 
date.^  This  country  seems  to  have  lost  very  early  the  art 
of  making  glass,  which  was  preserved  in  France,  whence 
artificers  were  brought  into  England  to  furnish  the  windows 
in  some  new  churches  in  the  seventh  century.^  It  is  said 
that  in  the  reign  of  Henry  III.  a  few  ecclesiastical  buildings 
had  glazed  windows.'  Suger,  however,  a  century  before, 
had  adorned  his  great  work,  the  abbey  of  St.  Denis,  with 
windows,  not  only  glazed  but  painted;-*  and  I  presume  that 
other  churches  of  the  same  class,  both  in  France  and  En'g- 
land,  especially  afler  the  lancet-shaped  window  had  yielded 
to  one  of  ampler  dimensions,  were  generally  decorated  in  a 
similar  manner.  Yet  glass  is  said  not  to  have  been  em- 
ployed in  the  domestic  architecture  of  France  before  tlie  four- 


1  Muratori,  Antieh.  Ital.  Diaserfc.  25, 
p.  880.  Beckman,  in  hLi  History  of  In- 
ventions, yol.  i.,  a  work  of  Tery  great 
reMMLTch,  cannot  trace  any  explicit  men- 
tion of  chimneys  beyond  the  writings 
of  John  Villani,  wherein  however  they 
are  not  noticed  as  a  new  invention. 
Piers  Plowman,  a  Ibw  years  later  than 
•Villani,  spealcs  of  a  '*  chambre  with  a 
chimney  ^'  in  whicti  rich  men  usually 
dined.  But  in  the  account-book  of  Bol- 
ton Abbey,  under  the  year  1311,  there  is 
a  chaise  pro  fiicicndo  camino  in  the  rec- 
tory-houRe  of  Oatgrave.  Whi  taker's 
llist.  of  CraTen,  p.  831.  This  may,  I 
think,  have  been  only  an  Iron  store  or 
flzv-pan ;  though  Dr.  W.  without  hes- 
itation tranHlntes  it  a  chimney,  llow- 
ever,  Mr.  King,  in  his  observations  on 
ancient  castles.  Archscol,  vol.  ri.,  and 
Mr.  Strutt,  In  hU  View  of  Manners,  vol. 
i.,  describe  chimneys  in  castles  of  a  very 
old  construction.  That  at  Conisbor- 
ough  in  Torttshiro  is  peculiarly  worthy 
of  attention,  and  carries  back  this  im- 
portant invention  to  a  remote  antiquity. 

In  a  recent  work  of  some  reputatlou, 
It  is  said :  —  *■''  There  does  not  appear  to 
be  any  evidence  of  the  use  of  chimney- 
shafts  in  Kngland  prior  to  the  twelfth 
century.  In  Hoohester  Castle,  which  is 
in  all  probability  the  work  of  ^ruiiam 
Corby  I,  about  1180,  there  are  complete 
fireplaces  with  semicircular  backs,  and 
a  shaft  in  each  Jamb,*8upporting  a  semi- 
eiitsular  arch  over  the  opening,  and  that 
Is  enriched  with  the  sigxag  moulding ; 
■ome  of  these  prcject  slightly  from  the 


wall;  the  flues,  however,  1(0  only  a  ftw 
ftet  up  in  the  thickness  or'  the  wall,  and 
are  then  turned  out  at  the  back,  the 
apertures  biMng  small  oblong  holes.  At 
the  castle,  lledingham,  Essex,  which  ia 
of  about  the  same  date,  there  are  fire- 
places and  chimneys  of  a  similar  kind. 
A  fbw  years  later,  the  improvement  of 
carrying  the  flue  up  the  whole  height  of 
the  wall  appears ;  as  at  Christ  Church, 
Hants ;  the  k(>ep  at  Newcastle  ;  Sher- 
borne Castle,  &c.  The  early  chimney- 
shafts  are  of  considerable  height,  and 
similar ;  afterwards  they  assumed  a  great 
variety  of  forms,  and  during  the  four- 
teenth century  they  are  frequently  very 
short."  Glojisary  of  Ancient  Architec- 
ture, p.  100.  edit.  1845.  It  is  said,  too, 
hero  that  chimneys  were  seldom  used  in 
halls  till  near  the  end  of  the  fifteenttk 
centuvy ;  the  smoke  took  its  course,  if 
it  pleamd,  through  a  hole  in  the  roof. 

Chimneys  are  still  more  modem  In 
France ;  and  seem,  accordiug  to  Paulmy, 
to  have  come  into  common  use  since  the 
middle  of  the  seventeenth  century. 
Jadis  nos  pires  n'avoient  (]U*un  unique 
chauffoir,  qui  etoit  commun  di  toute 
une  iamille,  et  quelqnefois  &  plusieurs. 
t.  iii.  p.  133.  In  another  place,  how- 
ever, he  says :  II  parait  qne  les  tuyaux 
de  cheminees  6taient  d^l  trds  en  usage 
en  France,  t.  zxxl.  p.  2Si. 

s  Du  Cange,  v.  Vitress;  Bentham'l 
Uistory  of  Ely,  p.  22. 

s  Matt.  Paris ;  Vita  Abbatum  St.  Al>. 
122. 

*  RecaaU  das  Hist.  t.  zii.  p.  101. 
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teenth  oentuxy ;  ^  and  its  introduction  into  England  was  prob- 
ably by  no  means  earlier.    Nor  indeed  did  it  cogie  into  gen- 
eral use  during  the  period  of  the  middle  ages.     Glazed  win- 
dows were  considered  as  movable  furniture,  and  probably 
bore  a  high  price.     Wlien  the  earls  of  Northumberland,  as 
late  as  the  reign  of  Elizabeth,  left  Alnwick  Castle,  the  win- 
dows were  taken  out  of  their  frames,  and  carefully  laid  by.* 
But  if  the  domestic  buildings  of  the  fifteenth  century 
f urnitiu*      would  uot  secm  very  spacious  or  convenient  at 
of  houiMs.      present,  far  less  would  this  luxurious  generation 
be  content  with  their  internal  accommodations.     A  gentle- 
man's house  containing  three  or  four  beds  was  extraordina- 
rily well  provided ;  few  probably  had  more  than  two.    The 
walls  were  commonly  bare,  without  wainscot  or  even  plaster ; 
except  that  some  great  houses  were  furnished  with  hangings, 
and  that  perhaps  hardly  so  soon  as  the  reign  of  Edward  IV. 
It  is  unnecessary  to  add,  that  neither  libraries  of  books  nor 
pictures  could  have  found  a  place  among  furniture.     Silver 
plate  was  very  rare,  and  hardly  used  for  the  table.     A  few 
inventories  of  furniture  that  still  remain  exhibit  a  miserable 
deficiency.'    And  this  was  incomparably  greater  in   private 
gentlemen's  houses  than  among  citizens,  and  especially  for- 
eign merchants.     We  have  an  inventory  of  the  goods  be- 
longing to  Contarini,  a  rich  Venetian  trader,  at  his  house  in. 
St  Botolph's  Lane,  a.d.  1481.     There  appear  to  have  been 
no  less  than  ten  beds,  and  glass  windows  are  especially  no- 
ticed as  ixiovable  fuimiturec    No  mention  however  is  made 
of  chairs  or  looking-glasses.^    If  we  compare,  this  account, 

1  Paalmy,  t.  ill.  p.  182.  VllUret,  t.  xi.  bat  at  on«  or  two  shillings,  they  had,  I 

p.  141.    Mticpheraon,  p.  679.  suppote,  but  a  little  lilTer  on  tiie  rim. 

>  NorthaiuberUnd  Ilouaehold   Boole,  '  *  Nichoil  •  lUustratioas,  p.  119.     In 

preibce,  p.  IG.  Bishop  Percy  «ay8«  on  the  this  woric,  among  several  ioterestlng  fkets 

fcttthority  of  Ilarrlaoo,  that  glass  was  not  of  the  same  class,  we  have  another  in- 

eommouly  used  in  the  rdgn  of  Ueniy  ventory  of  the  goods  of  *'  John  l*ort.  late 

VIII.  the  king^s    serrant,"  who  died  about 

*  See  some  curious  raluations  of  tixr-  lii24 :  he  seems  to  have  iMen  a  miin  of 
nlturs  and  stock  iu  trade  at  Ooloheitter  some  eonsiJeration  and  probably  a  mer- 
tn  1296  Hnd  1301.  EJeu's  Introduct.  to  ehant.  The  house  consisted  or  a  ball, 
8iate  of  the  Poor,  p.  20  and  25,  from  the  parlor,  buttery,  and  kitchen,  with  two 
Bolls  of  Parliament.  A  carpenter's  stock  chamhers,  and  one  smaller,  on  the  Hoor 
WHS  Talued  at  a  shilling,  and  consisted  of  above;  a  napery.  or  linen  room,  and 
five  tools.  Other  tradesmen  were  almost  three  garrets,  besides  a  shop,  which  was 
as  poor;  but  a  tanner's  stock,  if  there  Is  prolMbly  detached.  There  were  five  bed- 
no  mistake,  was  worth  91.  7s.  lO^i.,  more  steads  In  the  house,  and  on  the  whole  a 
than  ten  times  any  other.  Tanners  were  great  deal  of  furniture  for  those  Umes ; 
principjil  tradesmen,  the  ohief  part  of  much  more  than  I  have  seen  in  any  oth- 
dxMS  being  made  of  leather.  A  few  siU  er  inventory,  ins  plate  Is  Talued  at  91/. ; 
ver  cups  and  spoons  are  the  only  articles  his  Jewels  at  23^. ;  his  funeral  expense! 
If  plate;  and  as  the  former  are  Talued  eome  to  78/.  6s.  %d,  p.  119. 
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however  trifling  in  our  estimation,  with  a  similar  inventory 
of  furniture  in  Skipton  Castle,  the  great  honor  of  the  earls 
of  Cumberland,  and  among  the  most  splendid  mansions  of 
the  north,  not  at  the  same  period,  fcfr  I  have  not  found  any 
inventory  of  a  nobleman's  furniture  so  ancient,  but  in  1572, 
after  almost  a  century  of  continual  improvement,  we  shall 
be  astonished  at  the  inferior  provbion  of  the  baronial  resi* 
dence.  There  were  not  more  than  seven  or  eight  beds  in 
this  great  castle  ;  nor  had  any  of  the  chambers  either  chairs, 
glasses,  or  carpets.^  It  is  in  this  sense,  probably,  that  we 
must  understand  ^neas  Sylvius,  if  he  meant  anything  more 
than  to  express  a  traveller's  discontent,  when  he  declares 
that  the  kings  of  Scotland  would  rejoice  to  be  as  well  lodged 
as  the  second  class  of  citizens  at  Nuremberg.'  Few  burgh- 
ers of  that  town  had  mansions,  I  presume,  equal  to  the  pal- 
aces of  Dumferlin  or  Stirling,  but  it  is  not  unlikely  that 
they  were  better  furnished. 

In  the  construction  of  farm-houses  and  cottages,  especially 
the  latter,  there  have  probably  been  fewer  changes;  Farm-honNt 
and  those  it  would  be  more  difficult  to  follow.  No  ^^  cottagw. 
building  of  this  class  can  be  supposed  to  exist  of  the  antiq- 
uity to  which  the  present  woijl  is  confined ;  and  I  do  not 
know  that  we  have  any  document  as  to  the  inferior  architec- 
ture of  England,  so  valuable  as  one  which  M.  de  Paulmy  has 
quoted  for  that  of  France,  though  perhaps  more  strictly  appli- 
cable to  Italy,  an  illuminated  manuscript  of  the  fourteenth 
century,  being  a  translation  of  Crescentlo's  work  on  agricul- 
ture, illustrating  the  customs,  and,  among  other  things,  the 
habitations  of  the  Agricultural  class.  According  to  Paulmy, 
there  is  no  other  difiei*ence  between  an  ancient  and  a  mod- 

1  Whltaker^  niat.  of  GnT«n,  p.  289.  and  %  few  gobletii  and  ale  pota.     Sir 

A  better  notion  of  the  nccommodationi  Adrian  Foaluwo's  opulence  appears   to 

n«ual  in  the  rank  Immediately  below  have  been  greater ;  ne  had  a  aenrice  of 

may  be  collected  from  two  InTeotorles  silver  plate,  and  his  parlor  was  furnished 

Eublished  by  Strati,  one  of  Hr.  Fermor's  with  hangings.    This  was  In  1539 ;  it  is 

ouse  at  EMton,  the  other  Sir  Adrian  not  to  be  imagined  that  a  knight  of  the 

Fo«lcewe*s.  I  have  mentioned  the  sixe  of  shire  a  hundrwl  years  before  would  have 

these  gentlemen's  houses  already.     In  riralled  even  this   scanty  proriflion  of 

the  former,  the  parlor  had  wainscot,  a  morables.     Stmtt's  View  of  Manners, 

table  and  a  l^w  chairs;  the  chambers  yol.  Ui.  p.  68.    These  details,  trifling  aa 

abore  had  two  best  beds,  and  there  was  they  may  appear,  are  absolutely  necea- 

one  senrant's  bed  ;  but  the  inferior  ver-  sary  in  order  to  gire  an  idea  with  some 

vants  had  only  mattresses  on  the  floor,  precision  of  a  state  of  national  wealth  sa 

The  best  chambers  had  window  shutters  totally  different  from  the  present, 

and  curtains.    Hr.  Fermor,  being  a  mer*  >  Cuperent  tam  egregiu  Scotorum  reget 

ehant,  was  probably  better  supplted  than  qii4m  mcdiocres  Nurembergie  elves  hald 

the  neighboring  gentry.    Uis  plate  how*  tare.   JUa.  Sylv.  apud  Schmidt,  lllsi.  dif 

t?er  oonsiated  only  of  ilztaan  spoona,  Alkm.  t  t.  p.  610. 
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em  farm-house  than  arises  from  the  introduction  of  tiled 
roofs.*  In  the  original  work  of  Crescentio,  a  native  of  Bo- 
logna, who  composed  this  treatise  on  rural  affairs  about  the 
year  1300,  an  Italian  farm-house,  when  built  at  least  accord- 
ing to  his  plan,  appears  to  have  been  commodious  both  in  size 
and  arrangement.'  Cottages  in  England  seem  to  have  gen- 
erally consisted  of  a  single  room  without  division  of  stories. 
Chimneys  were  unknown  in  such  dwellings  till  the  early  part 
of  Elizabeth's  reign,  when  a  very  rapid  and  sensible  im- 
provement took  place  in  the  comlbrts  of  our  yeomanry  and 
cottagers.* 

It  must  be  remembered  that  I  have  introduced  this  disad- 
EoeiMiiwticai  vantagcous  representation  of  civil  architecture,  as 
architecture,  a  proof  of  general  poverty  and  backwardness  in 
the  refinements  of  life.  Considered  in  its  higher  depart- 
ments, that  art  is  the  principal  boast  of  tlie  middle  ages. 
The  common  buildings,  especially  those  of  a  public  kind, 
were  constructed  with  skill  and  attention  to  durability.  The 
castellated  style  displays  these  qualities  in  great  perfection ; 
the  means  are  well' adapted  to  their  objects,  and  its  imposing 
grandeur,  though  chiefly  resulting  no  doubt  from  massivenesa 
and  historical  association,  sometimes  indicates  a  degree  of 
architectural  genius  in  the  conception.  But  the  most  re- 
markable works  of  this  art  are  the  religious  edifices  erected 
in  the  twelfth  and  three  following  centuries.  These  struc- 
tures, uniting  sublimity  in  general  composition  witli  the  beau- 
ties of  variety  and  form,  intricacy  of  parts,  skilful  or  at  least 
fortunate  effects  of  shadow  and  light,  and  in  some  instances 
with  extraordinary  mechanical  science,  are  naturally  apt  to 
lead  those  antiquaries  who  are  most  conversant  with  them 
into  too  partial  estimates  of  the  times  wherein  they  were 
founded.  They  certainly  are  accustomed  to  behold  the  fair- 
est side  of  the*  picture.  It  was  the  favorite  and  most  hon- 
orable employment  of  ecclesiastical  wealth,  to  erect,  to  en- 
large, to  repair,  to  decorate  cathedral  and  conventual  churches. 
An  immense  capital  must  have  been  expended  upon  these 

1  t.  iU.  p.  127.  neyi  imn  not  used  in  tta«  fkrui-honsM 

*  CrescentiuB  In  Commodnm  RaniUnm.  of  Ohv«liin»  Ull  within  forty  years  of  the 
(LoTaMn,  absque  anno.)  Thbi  old  ecU*  publication  of  Klog^  Vale-royal  (1666); 
tioa  contains  many  coarse  wooden  cuta,  the  fin  was  In  tiM  mldflt  of  the  boose, 
possibly  taken  from  the  illuminationa  againHt  a  hob  of  clay,  and  the  oxen  lived 
which  Paulmy  foand  in  his  manuscript,  under  the  same  roof.  Whitaker's  Craven, 

*  Harrison's  account  of  England,  pre-    p.  884. 
ftzed  to  UollingBhed's  Ghrooielee.  Ohim- 
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buildings  in  England  between  the  Conquest  and  the  Refor* 
mation.  And  it  is  pleasing  to  observe  how  the  seeds  of  gen- 
ius, hidden  as  it  were  under  the  frost  of  that  dreary  winter, 
began  to  bud  in  the  first  sunshine  of  encouragement  In  the 
darkest  period  of  the  middle  ages,  especially  after  the  Scan- 
dinavian incursions  into  France  and  England,  ecclesiastical 
itrchitecture,  though  always  far  more  advanced  than  any  other 
art,  bespoke  the  rudeness  and  poverty  of  the  times.  It  be- 
gan towards  the  latter  part  of  the  eleventh  century,  when 
tranquillity,  at  least  as  to  former  enemies,  was  restored,  and 
some  degree  of  learning  reappeared,  to  assume  a  more  noble 
appearance.  The  Anglo-Norman  cathedrals  were  perhaps  as 
much  distinguished  above  other  works  of  man  in  their  own  age, 
as  the  more  splendid  edifices  of  a  later  period.  The  science 
manifested  in  them  is  not,  however,  very  great ;  and  their 
style,  though  by  no  means  destitute  of  lesser  beauties,  is 
upon  the  whole  an  awkward  imitation  of  Roman  architec- 
ture, or  perhaps  more  immediately  of  the  Saracenic  buildings 
in  Spain  and  those  of  the  lower  Greek  empire.^  But  about 
the  middle  of  the  twelfth  century,  this  manner  began  to  give 
place  to  what  is  ifhproperly  denominated  the  Grothic  archi- 
tecture ;  ^  of  which  the  pointed  arch,  formed  by  the  segments 

1  The  Saiaeenle  uehitooture  wu  oqm  flon  but  that  of  tho  slDgtilar  honeshM 
conceiTed  to  hare  been  the  parent  of  the  aich,  by  the  Moon  of  Spain. 
Gothic.  But  the  pointed  arch  does  not  The  Gothle,  or  pointed  arch,  though 
occnr,  T  belieTe,  In  any  Moorish  build-  Tery  nnoommon  in  the  genuine  Saracen- 
Ings ;  while  the  great  mosque  of  Cordo-  lo  of  Spain  and  the  I«Tant,  may  be 
TOf  built  in  the  eighth  century,  resem-  fbund  in  some  prints  fh>m  Eastern  build- 
bles,  except  by  its  superior  beauty  and  ings:  and  is  particularly  striking  in  the 
magnUScenco,  one  of  our  oldest  catha-  &^|aae  of  the  great  mosque  at  Lucknow, 
drals;  the  nave  of  Oloucester,  ibr  ez-  in  Salt's  designs  Ibr  Lord  Valentla's  Trar- 
ample,  or  Durham.  Sren  the  raulting  els.  The  pointed  arch  buildings  in  the 
Is  similar,  and  seems  to  indicate  some  Holy  Land  hare  all  been  traced  to  the 
Imitation,  though  perhaps  of  a  common  age  of  the  Crusades.  Some  arches,  if 
model.  Compare  ArchsBOlogia,  toI.  xril.  they  dceerre  the  name,  that  hare  been 
plate  1  and  2,  with  Murphy^s  Arabian  xeferred  to  this  class,  are  not  pointed  by 
Antiquitiefl,  plate  5.  The  pillars  indeed  their  construction,  but  rendered  such  by 
at  Cordora  are  of  the  Corinthian  order,  cutting  oif  and  hollowing  the  prqjections 
perfectly  executed,  if  we  may  trust  the  of  horizontal  stones, 
•ngraring,  and  the  work,  I  presume,  of  •  Gibbon  has  asserted,  what  might  Jus- 
Christian  architects ;  while  those  of  our  tify  this  appellation,  that  "  the  image 
Anglo-Norman  cathedrals  are  generally  of  Theodoric's  palace  at  Verona,  still  ex- 
an  imitation  of  the  Tuscan  shaft,  the  taut  on  a  coin,  represents  the  oldest  and 
builders  .not  renturing  to  trust  their  most  authentic  model  of  Gothic  urchi 
rooft  to  a  more  slender  support,  though  tecture,"  vol.  vii.  p.  88.  For  this  he  re 
Corinthian  foliage  is  common  in  the  cap-  fers  to  Haffisi,  Verona  lUustrata,  p.  SL 
Itals,  especially  those  of  smaller  orna-  where  we  find  an  engraying,  not  indeed 
mental  columns.  In  tact,  the  Roman  of  a  coin,  but  of  a  seal;  the  bnilding 
architecture  is  nnirersaUy  acknowledged  represented  on  which  is  in  a  totally  die- 
to  have  produced  what  we  call  the  Saxon  similar  style.  The  fbllowing  passages  in 
or  Norman ;  but  it  is  remarkable  that  it  Cassiodorus.  Ibr  which  I  am  indebted  to 
should  have  been  adopted,  with  no  raria-  M.  Oinguene,  Hist.  Litt6r.  de  Pltalie,  t.  i 

VOL.  II.  — M.  86 
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of  two  intertacting  semicircles  of  eqaal  radius  and  described 
about  a  common  diameter,  has  generally  been  deemed  the 
essential  characteristic.  We  are  not  concerned  at  present  to 
inquire  whether  this  style  originated  in  France  or  Grermany, 
Italy  or  England,  since  it  was  certainly  ahnost  simultaneous 
in  ail  these  countries  ;^  nor  from  what  source  it  was  derived 
•^  a  question  of  no  small  difficulty.  I  would  only  venture 
to  remark,  that  whatever  may  be  thought  of  the  origin  of 
the  pointed  arch,  for  which  there  is  more  than  one  mode  of 
accounting,  we  must  perceive  a  very  oriental  character  in 

p.  66,  would  be  mora  to  the  pnrpoee:  GerTue(Tw7eden,I)eoemSeriptorat,e(A. 

Quid    dlcamns   eolnmnamm    Janoaam  1389).  and  the  Temple  chorohf  dedicatwl 

Srocerltatem?  moles  lllaa  subllmbsimM  In  1188.  are  the  moet  ancient    SnglUi 

kbricamm  aiuuri  qulboadam  eractie  bae<  buildings  altogether  In  the  Qothle  man- 

tUIbos  oontlneri.     Theee   columns    of  ner. 

reedy  slendernete,  so  well  described  by  The  sul^t  of  eoelesiastioal  aiehitee- 

inncea  prooeritas,  are  said  to  be  Ibund  tare  in  the  middle  ages  has  been  so  Ailljr 

in  the  cathedral  of  Montreal  in  Sicily,  dhKussed  by  intelligent  and  obeerrant 

built  in  the  eighth  centui^.     Knight's  writers  rinee  theee  pages  were  first  pnb- 

Princlples  of  Taste,  p.  IfiS.    They  are  Ushed,  that  they  require  some  correction, 

not  howeyer  sufllcient  to  Justify  the  de-  The  oriental  theory  Ibr  the  origin  of  the 

nomination  of  Oothic,  which  b  usually  pointed  architecture,  though  not  given 

eonflned  to  the  pointed  arch  style.  up,  has  not  generally  stood  its  ground ; 

1  The  ftimous  abbot  Suger,  minister  there  seems  more  reason  to  beUere  that 

of  Louis  VI..  rebuilt  St.  Denis  about  it  was  llrst  adopted  in  Oermanv,  as  Mr. 

1140.    The  cathedral  of  Laon  is  said  to  Hope  has  shown ;  but  at  first  in  single. 

haTC  been  dedicated  in  1114.    ffist.  Lit-  arches,  not  in  the  constaruction  of  the 

t6raira  de  la  Frence,  t.  ix.  p.  220.    I  do  entire  Duilding. 

not  know  in  what  style  the  latter  of  The  circular  and  pointed  Ibrms,  In- 

these  churches  is  built,  but  the  Ibrmer  stead  of  one  baring  at  once  supplanted 

is,  or  rather  was,  Gothie.    Notre  Dune  the  other,  were  concurrent  in  the  same 

at  Paris  was  begun  soon  after  the  mid-  building,  throni^  Germany,  Italy,  and 

die  of  the  twelfth  century,  and  com-  Switaerland,  for  some  centuries.     I  will 

pleted  under  St.  I>>uls.  Melanges  tiris  Just  add  to  the  instances  mentioned  by 

d'une  gnnde  biblioth^ne.  t.  zxzl.  p.  Mr.  Hope  and  others,  and  which  eveiy 

108.    In  Sngland,  the  earliest  specimen  trareller  may  corroborate,  one  not  Tery 

I  hare  seen  of  pointed  arches  is  in  a  well  known,  perhaps  as  early  as  any,  — 

print  of  St.  Botolphe's  Priory  at  Golches-  the  crypt  of  the  cathedral  at  Basle,  built 

ter,  said  by  Strutt  to  hare  been  built  in  under  the  reign  of  the  emperor  Henry 

1110.    View  of  Manners,  toI.  1.  plate  30.  11.,  near    the   commencement   of  the 

These  are  apertures  formed  by  excavat-  elcTenth  oentury,  where   two    pointed 

Ing  the  space  contained  by  the  Interseo-  with  three  circular  arches  stand  togeth- 

tion  of  semicircular,  or  Saxon  arehee;  er,  evidently  from  want  of  space  enough 

which  are  perpetually  disposed,  by  way  to  preserve  Che  same  breadth  with  the 

of  ornament,  on  the  outer  as  well  as  in-  necessary  height.     The   same  clrcum- 

Ber  surfitoe  of  old  churches,  so  as  to  out  stance  will  be  found,  I  think,  in  Om 

each  other,  and  consequently  to  pro-  crypt  of  St.  Denis,  near  Paris,  whieh. 

duce  the  figure  of  a  Gothic  areh ;  and  if  however,  is  not  so  old.    The  writings  of 

there  is  no  mistake  in  the  date,  they  are  Hope.  Rickman,  Whewell,  and  Willis  are 

probably  among  the  most  ancient  of  that  proovnent  among  many  that  have  thrown 

style  in  Burope.     Those  of  the  chureh  light  on  this  suMeet.    Tlie  beauty  and 

of  St.  Cross  near  Winchester  are  of  the  magnificence  of  the  pointed  style  is  ao- 

reign  of  Stephen;  and  generallv  speak-  knowledged  on  all  sides;  perhaps  the 

ing,  the  pointed  style,  especially  in  vault-  imitation  of  it  has  been  too  servile,  and 

Ing,  the  most  important  ottjeiBt  In  the  with  too  much  forgetfulness  of  some 

eonstructlon  of  a  building,  is  net  eon-  very  important  changes  in  our  religioua 

ridered  as  older  than  Henry  n.     The  aspect  rendering  that  simply  ornamental 

■ave  of  Canterbury  cathedral,  of  the  which  was  once  directed  to  a  great  ob- 

•rsetkm  ef  whieh  by  a  French  architect  Jeot.    [1848.] 
•bout  1176  we  have  a  f\&ll  aooonnt  in 


■y. 
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the  vast  profusion  of  ornament,  especially  on  the  exterior 
surface,  which  is  as  distinguishing  a  mark  of  Grothic  build* 
ings  as  their  arches,  and  contributes  in  an  eminent  degree 
both  to  their  beauties  and  to  their  defects.  This  indeed  is 
rather  applicable  to  the  later  than  the  earlier  stage  of  archi- 
tectnre,  and  rather  to  continental  than  English  churches. 
Amiens  is  in  a  far  more  florid  style  than  Salisbury,  though 
a  contemporary  structure.  The  Grothic  species  of  architec- 
ture is  thought  by  most  to  have  reached  its  perfection,  consid- 
ered as  an  object  of  taste,  by  the  middle  or  perhaps  the  close 
of  the  fourteenth  century,  or  at  least,  to  have  lost  some- 
thing of  its  excellence  by  the  corresponding  part  of  the 
next  age ;  an  effect  of  its  early  and  rapid  cultivation,  since 
arts  appear  to  have,  like  individuals,  their  natural  progress 
and  decay.  The  mechanical  execution,  however,  continued 
to  improve,  and  is  so  far  beyond  the  apparent  intellectual 
powers  of  those  times,  that  some  have  ascribed  the  principal 
ecclesiastical  structures  to  the  fraternity  of  freemasons,  de- 
positaries of  a  concealed  and  traditionary  science.  There  is 
probably  some  ground  for  this  opinion;  and  the  earlier 
archives  of  that  mysterious  association,  if  they  existed,  might 
illustrate  the  progress  of  Grbthic  architecture,  and  perhaps 
reveal  its  origin.  The  remarkable  change  into  this  new  style, 
that  was  almost  contemporaneous  in  every  part  of  Europe, 
cannot  be  explained  by  any  local  circumstances,  or  the  ca- 
pricious taste  of  a  single  nation.^ 

It  would  be  a  pleasing  task  to  trace  with  satisfactory  ex- 
actness the  slow,  and  almost  perhaps  insensible 
progress  of  agriculture  and  internal  improvement  bfljome^ 
during  the  latter  period  of  the  middle  ages.     But  gJJJ*™" 
no  diligence  could  recover  the  unrecorded  history 
of  a  single  village ;  though  considerable  attention  has  of  late 
been  paid  to  tins  interesting  subject  by  those  antiquaries, 
who,  thougfii   sometimes  affecting  to  despise  the  lights  of 

I  The  enrlotu  niliJeet  of  ftwrnaaonxy  to  tho  stetnte  of  Uboren,  and  suoh 

hae  unfortunately  been  treated  onlj  br  chapters   are   oonMqaently  prohibited, 

panegyrists  or  cahunniatorB,  both  eqaaf*  This  Is  their  first  perseontion ;  they  haye 

ly  mendacious.    I  do  not  wish  to  pry  since  undergone  others,  and  are  perhaps 

Into  the  mysteries  of  the  craft ;  but  it  resenred  for  still  more.    It  is  remark' 

would  be  interesting  to  know  more  of  able,  that  masons  were  nerer  legally  in> 

their  history  during  the  period  when  eorporated,  like   other    traders ;   their 

they  were  liteially  arehltects.    They  are  bond  of  union  being  stronger  than  any 

«hs«ged  by  an  act  of  parliament.  8  H.  charter.     The  aitiolB  tfasouy  in  the 

VI.  e.  i..  with  fixing  the  price  ef  their  XncycIopsBdla  Britaonloa  is  worth  nad 

labor  in  their  annual  ohapten,  oontnzj  Ing. 
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modem  philosophy,  are  unconsciouslj  guided  by  their  efful- 
gence. I  have  already  adverted  to  the  wretched  condition 
of  agriculture  during  the  prevalence  of  feudal  tenures,  as 
well  as  before  their  general  establishment^  Yet  even  in  the 
least  civilized  ages,  &ere  were  not  wanting  partial  encourage- 
ments to  cultivation,  and  the  ameliorating  principle  of  human 
industry  struggled  against  destructive  revolutions  and  barba- 
rous disorder.  The  devastation  of  war  from  the  fifth  to  the 
eleventh  century  rendered  land  the  least  costly  of  all  gifts, 
though  it  must  ever  be  the  most  truly  valuable  and  perma- 
nent Many  of  the  grants  to  monasteries,  which  strike  us  as 
enormous,  were  of  districts  absolutely  wasted,  which  would 
probably  have  been  reclaimed  by  no  other  means.  We  owe 
the  agricultural  restoration  of  great  part  of  Europe  to  the 
monks.  They  chose,  for  the  sake  of  retirement,  secluded  re- 
gions which  itiGj  cultivated  with  the  labor  of  their  hands.' 

X  I  eannot  rwlst  the  pleasurB  of  tran-'  This  proportion,  howervr,  would  by  no 

■eiibing  A  liTelj  and  eloquent  pesstige  means  hold  in  the  ooantiee  south  of 

from  Dr.  Whitaker.    **  Could  &  curious  Trent. 

obeerrer  of  the  prMent  day  carry  him-  *  **  Of  the  Anglo-Saxon  husbandry  we 

self  nine  or  ten  centuries  back,  and  may  remark,"  says  Mr.  Turner,  ''that 

ranging  the  summit  of  Pendle  surrey  Domesday  Surrey  gires  us  some  indica- 

the  forked  Tale  of  Calder  on  one  side,  tion  that  the  oultlTation  of  the  church 

and  the  bolder  margins  of  Kibble  and  linds  was  much  superior  to  that  of  any 

Hadder  on  the  other,  instead  of  popu-  other  order  of  society.    They  hare  much 

Ions  towns  and  Tillages,  the  castle,  the  less  wood  upon  them,  and  less  common 

old  tower-built  houiA),  the  el^;ant  mod>  of  pasture :  and  what  they  had  appean 

«m  mansion,  the  artificial   plantation,  often  in  smaller   and    morn    irregular 

the  inclosed  pc»>k  and  pleasure  ground :  pieces ;  while  their  meadow  was  mora 

Instead     of    uninterrupted     inclosures  abundant,  and  in  more  numerous  distri- 

wliich  haTS  diiren  sterility  almost  to  buttons.'^    Ilist.  of  Anglo-Saxons,  vol. 

the  summit  of  the  fells,  how  great  must  ii.  p.  167. 

Chen  hsTe  been  the  contrast,  when  rang-  It  was  the  glory  of  St.  Benedict's  r»- 
hig  either  at  a  distance,  or  immediately  Ibrm,  to  hare  substituted  bodily  labor 
beneath,  his  eye  must  haTe  caught  rast  fixr  the  supine  indolence  of  oriental  as- 
tracts  of  Ibreet  ground  stagnating  wiUi  oettcism.  In  the  Bast  it  was  more  difl* 
bog  or  darkened  by  native  woods,  where  cult  to  succeed  in  such  an  endeaTor, 
the  wild  ox,  the  roe,  the  stag,  and  the  though  it  had  been  made.  "  The  Bene- 
wolf,  had  scarcely  learned  the  supremacy  dicUnes  have  been,"  says  Guizot,  '*th« 
of  man,  when,  directing  his  Tiew  to  the  great  elearers  of  land  in  Europe.  A  col- 
Intermediate  spaces,  to  the  windings  of  ooy,  a  little  swarm  of  monks,  settled  in 
the  Talleys,  or  the  expanse  of  plains  bo-  places  nearly  uncultiyated,  often  in  the 
neath.  he  could  only  have  distinguished  midst  of  a  pagan  population,  in  GKer- 
a  few  insulated  patches  of  culture,  each  many,  for  example,  or  in  Britany ;  there, 
endrcling  a  Tillage  of  wretched  cabins,  at  once  missionaries  and  laborers,  they 
among  which  would  still  be  remarked  accomplish  their  double  senrice  through 
one  rude  mansion  of  wood,  scarcely  peril  and  &,tigue."  Cirilis.  en  France, 
equal  in  comfort  to  a  modern  cottage,  Le^^  14.  The  northeastern  parts  of 
yet  then  rising  proudlr  eminent  above  France,  as  fiur  as  the  Lower  Seine,  were 
the  zest,  where  the  Saxon  lord,  sur*  redncea  into  cultiTation  by  the  disciples 
rounded  by  his  fldtiiAil  cotarii,  enjoyed*  of  St.  Oolumban,  in  the  sixth  and  scTenth 
n  rude  and  solitary  independence,  own-  centuries.  Thejproofe  of  this  are  in  Ma- 
tog  no  superior  but  his  soTereign."  billon*s  Acta  Santorum  Ord.  Bened. 
mit.  of  \7halley,  p.  188.  About  a  four-  Bee  Hfam.  de  I'Acad.  des  Seieooee  Horalet 
tsenth  partot  this  parish  of  Whalley  was  et  Polltiquee,  iii.  706. 
onltttated  m   the    time  of  Domesday  Quiiot  has  ^preciated  the  rule  of  84. 
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8eTeral  charters  are  extant^  granted  to  conventa,  and  some* 
times  to  laymen,  of  lands  which  they  had  recovered  from  a 
desert  condition,  after  the  ravages  of  the  Saracens.^  Some 
districts  were  allotted  to  a  body  of  Spanish  colonists,  who 
emigrated,  in  the  reign  of  Louis  the  Debonair,  to  live  under 
a  Christian  sovei^ign.*  Nor  is  this  the  only  instance  of  agri* 
cultural  colonies.  Charlemagne  transplanted  part  of  his  con- 
quered Saxons  into  Flanders,  a  country  at  that  time  almost 
unpeopled ;  and  at  a  much  later  period,  there  was  a  remark- 
able reflux  from  the  same  country,  or  rather  from  Holland  to 
the  coasts  of  the  Baltic  Sea.  In  the  twelfth  century,  great 
numbers  of  Dutch  colonists  settled  along  the  whole  line  be- 
tween the  Ems  and  the  Vistula.  They  obtained  grants  of 
uncultivated  land  on  condition  of  fixed  rents,  and  were  gov- 
erned by  their  own  laws  under  magistrates  of  their  own  eleo 
tion.' 

There  cannot  be  a  more  striking  proof  of  the  low  condi 
tion  of  English  agriculture  in  the  eleventh  century,  than  is 
exhibited  by  Domesday  Book.    Though  almost  all  England 

had  been  partially  cultivated,  and  we  find  nearly  the  same 

• 

Benedict  witli  that  oandid  and  fiiTontble  in  884,  to  a  person  and  his  brother,  of 
■pirit  whieh  he  always  has  brought  to  lands  which  their  Iktber,  ab  eremo  in 
the  history  of  the  church :  anxious,  as  SepUmonift  trahens,  had  possessed  by  a 
4t  seems,  not  only  to  escape  the  imputa-  charter  of  Charlemagne.  See  too  p.  !|T8, 
tion  of  Protestant  prejudices  by  others,  and  other  places.  Du  Oange,  t.  Eremas, 
but  to  combat  them  in  his  own  mind ;  gires  also  a  few  instances, 
and  aware,  also,  that  the  partial  misrep-  *  Du  Cange,  t.  Aprisio.  Baluae,  Ga- 
resentatfons  of  Voltaire  bad  sunk  into  pitularia,  t.  i.  p.  64d.  They  were  per- 
the  minds  of  many  who  were  listening  mitted  to  decide  petty  suits  among 
to  his  lectures.  Compared  with  the  themselyes,  but  for  more  important 
writers  of  the  eighteenth  century,  who  matters  were  to  repair  to  the  county- 
were  too  much  aUienated  by  the  fiiults  of  court.  A  liberal  policy  runs  through 
the  clergy  to  acknowledge  any  redeem-  the  whole  charter.  Sea  more  on  the 
«ng  virtues,  or  eren  with  Sismondi,  who,  same  sutifject,  id.  p.  669. 
toming  in  a  moment  of  reaction,  feared  *  I  owe  this  fkct  to  H.  Heeren,  Eisid 
the  returning  influence  of  medissTal  sur  I'Influence  dos  Croisadea,  p.  226. 
pr^'udices,  Quiaot  stands  forward  aa  an  An  inundation  in  their  own  country  is 
equitable  and  indulgent  arbitrator.  In  supposed  to  have  immediatoly  produced 
this  spirit  he  says  of  the  rule  of  St.  Ben-  this  emigration ;  but  it  was  probably 
•diet  —  Ia  pena4^  niorale  et  la  discipline  succeasire,  and  connected  with  politick 
fAn^rale  en  sont  s^Tdres ;  mais  dans  le  aa  well  as  physical  causes  of  greater  per- 
d^tail  de  la  Tie  elle  eat  hnmalne  et  mod-  manence.  The  first  instrument  in  which 
4r6e  ;  pins  humaine,  plus  moddrto  que  they  are  mentioned  }s  a  grant  ttom  the 
lea  lois  barbares,  que  lea  moeurs  gen^r-  bishop  of  Hamburgh  in  1106.  This  col- 
ales  du  temps ;  et  je  ne  doute  pas  que  ony  haa  alEMted  the  local  naagea,  aa  well 
lea  Mrea,  renftrm^  dana  Pint^rieur  aa  the  denominationa  of  things  and 
d'nn  monast^re,  n^y  fiissent  gouvemte  places  along  the  northern  coast  of  Oer^ 
par  une  autoritA,  i  tout  prendre,  et  plua  many.  It  must  be  preaumed  that  a 
raisonnable,  et  d^une  maniire  moina  large  proportion  of  the  emigrante  were 
dure  auMla  ne  Teusaent  6tA  dana  la  ao-  diverted  from  agriculture  to  people  the 
ei6tA  ciTile.  commercial  citlea  which  grew  up  in  the 

1  Thua,  in  Maroa  Hiapanica,  Appendix,  twelfth  century  upon  ihait  coaat. 
jfk  770,  we  have  a  grant  ftorn  Lotliaiie  I. 
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lore,  except  in  the  north,  wliich  exist  at  preseat,  j'et  the 
le  and  extent  of  cultivated  ground  are  inconceivably 
11.  With  every  allowance  for  the  inaccurtuuea  and  par- 
ties of  those  by  whom  that  famous  survey  was  completed,' 
ue  lost  in  amazement  at  the  constaat  recurrence  of  two 
liree  carucates  in  demesne,  with  other  lands  occupied  by 
or  a  dozen  villeins,  valued  altogether  at  forty  shiUings,  aa 
return  of  a  manor,  which  now  would  yield  a  competent 
mc  to  a  gentleman.  If  Domesday  Book  can  be  consid- 
1  as  even  approaching  to  accuracy  in  respect  of  these 
Dales,  agriculture  must  certwnly  have  made  a'very  mate 
prioress  in  the  four  succeeding  centuries.  This  however 
iudered  probable  by  other  documents.  Ingulfus,  abbot  of 
flaod  under  the  Conqueror,  supplies  an  early  and  inhir- 
ig  evidence  of  improvement.'  Richard  de  Rules,  lord  of 
ping,  he  tells  us,  being  fond  of  agriculture,  obtained  per- 
ion  from  the  abbey  to  inclose  a  large  portion  of  marsh 
the  purpose  of  separate  pasture,  excluding  the  Wetland 
\  strong  dibe^  upon  which  he  erected  a  town,  and  render- 
those  stagnant  tens  a  garden  of  £den.'  In  imitation  of 
spirited  cultivator,  the  inhabitants  of  Spalding  and  some 
hboring  villages  by  a  commtm  resolution  divided  tlieir 
ihes  amongst  them ;  when  some  converting  them  to  til-  ' 
,  some  reserving  them  for  meadow,  others  leaving  them 
asture,  they  found  a  rich  soil  for  every  purpose.  The 
ly  (rf  Croyland  aod  villages  in  that  aeigliborhood  followed 
example.*  This  early  instance  of  parochial  inclosure  is 
to  be  overlooked  in  the  history  of  social  progress.  By 
itatute  of  Merton,  in  the  20th  of  Henry  III.,  the  lord  is 
lilted  to  approve,  that  is,  to  inclose  the  waste  lands  of 
nanor,  provided  he  leave  sufficient  common  of  pasture 
he  freeholders.  Higden,  a  writer  who  lived  about  the 
of  lUchard  IL,  says,  in  reference  to  the  number  of  hydes 


I  mrt  plauH  ^nouE^  to  (hTor  Croj-    It  mm  u  genArmV  u 
htUTDlDE  ia   pDtHnlond   inKwn-    lAfltJadj^mt  will  b4 
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and  vills  of  England  at  the  Conquest,  that  by  clearing  of 
woods,  and  ploughing  up  wastes,  there  were  manj  more  of 
each  in  his  age  than  formerlj.^  And  it  might  be  easily  pre* 
sumed,  independently  of  proof,  that  woods  were  cleared, 
marshes  drained,  and  wastes  brought  into  tillage,  during  the 
long  period  that  the  house  of  Plantagenet  sat  on  the  throne. 
From  manorial  surveys  indeed  and  similar  instruments,  it 
appears  that  in  some  places  there  was  nearly  as«much  ground 
cultivated  in  the  reign  of  Edward  III.  as  at  the  present  day. 
The  condition  of  different  coVtnties  however  was  very  fer 
firom  beings  alike,  and  in  general  the  northern  and  western 
parts  of  England  were  the  most  backward.' 

The  culture  of  arable  land  was  very  imperfect  Fleta 
remarks,  in  the  reign  of  Edward  I.  or  U.,  that  unless  an 
acre  yielded  more  than  six  bushels  of  corn,  the  farmer  would 
be  a  loser,  and  the  land  yield  no  rent.*  And  Sir  John  Cul- 
lum,  from  very  minute  accounts,  has  calculated  .that  nine  or 
ten  bushels  were  a  full  average  crop  on  an  acre  of  wheat. 
An  amazing  excess  of  tillage  accompanied,  and  partly,  I 
suppose,  produced  this  imperfect  cultivation.  In  Hawsted, 
'  for  example,  under  Edward  I.,  there  were  thirteen  or  four- 
teen hundred  acres  of  arable,  and  only  forty-five  of  meadow 
ground.  A  similar  disproportion  occurs  almost  invariably  in 
every  account  we  possess.^  This  seems  inconsistent  with  the 
low  price  of  cattle.  But  we  must  recollect  that  the  common 
pasture,  often  the  most  extensive  part  of  a  manor,  is  not  in- 
cluded, at  least  by  any  specific  measurement,  in  these  surveys. 
The  rent  of  land  differed  of  course  materially ;  sixpence  an  acre 
seems  to  have  been  about  the  average  for  arable  land  in  the 
thirteenth  century,*  though  meadow  was  at  double  or  treble 
that  sum.  But  the  landlords  were  naturally  solicitous  to 
augment  a  revenue  that  became  more  and  more  inadequate 
to  their  luxuries.  They  grew  attentive  to  agricultural  con- 
cerns, and  perceived  that  a  high  rate  of  produce,  against 
which   their  less  enlightened  ancestors  had  been  used  to 

1  1  Gale,  XV.  Script,  p.  201.  «  OuUmn,  p.  100, 220.    Eden's  State  of 

s  A  good  deal  of  Information  npon  the    Poor,  &c.  p.  48.    Whitaker's  GraTen,  p. 


flhrmer  state  of  agricuUnre  will  be  found  45.  vw>. 

in  Callum's  History  of  Hawsted.  Bloma-  »  I  infer  this  from  a  number  of  passa- 

fleld's  Norfolk  is  in  this  respect  among  ges  in   Blomefleld,  Cullum,  and  other 

the  rocst  Taluablo  of  our  local  histories,  writers.    Hearne  says,  that  an  acre  was 

Blr  Frederic  Bden,  in  the  first  part  of  his  often  called  Solidata  terrse ;  because  the 

•zoellent  work  on  the  poor,  has  collected  yearly  rent  of  one  on  the  best  land  was  a 

MTeral  interesting  &oti  shillibg.    Lib.  Nig.  Scaoo.  p.  81. 
•  l.U.c.8. 
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olainor,  would  bring  much  more  into  their  coffers  than  U 
took  awaj.  The  exportation  of  com  had  been  absolutely 
prohibited.  But  the  statute  of  the  15th  Henry  VI.  c  2,  re« 
citing  that  ''on  this  account,  farmers  and  oUiers  who  use 
husbandry,  cannot  sell  their  com  but  at  a  low  price,  to  the 
eve&t  damage  of  the  realm,**  permits  it  to  be  sent  anywhere 
but  to  the  king's  enemies,  so  long  as  the  quarter  of  wheat 
shall  not  exceed  6«.  Sd,  in  value,  or  that  of  barley  3«. 

The  price  of  wool  was  fixed  in  the  thirty-second  year  of 
the  same  reign  at  a  minimum,  below  which  no  person  was 
suffered  to  buy  it,  though  he  might  give  more  ;  ^  a  provision 
neither  wise  nor  equitable,  but  obviously  suggested  by  the 
same  motive.  Whether  the  rents  of  land  were  augmented 
in  any  degree  through  these  measures,  I  have  not  perceived  ; 
their  great  rise  took  place  in  the  reign  of  Henry  VIIL,  or 
rather  aflerwards.'  The  usual  price  of  land  under  Edward 
IV.  seems  to  have  been  ten  years'  purchase.* 

It  may  easily  be  presumed  that  an  English  writer  can 
ita  ooodiUoa  ^urnish  Very  little  information  as  to  the  state  of 
in  France       agriculture  in  foreign  countries.     In  such  works 

^^'  relating  to  France  as  have  fallen  within  my 
reach,  I  have  found  nothing  satisfactory,  and  cannot  pre- 
tend to  determine,  whether  the  natural  tendency  of  mankind 
to  ameliorate  their  condition  had  a  greater  influence  in  pro- 
moting agriculture,  or  the  vices  inherent  in  the  actual  order 
of  society,  and  those  public  misfortunes  to  which  that  king- 
dom was  expd^ed,  in  retarding  it.^  The  state  of  Italy  was 
far  different;  the  rich  Lombard  plains,  still  more  fertilized 
by  irrigation,  became  a  garden,  and  agriculture  seems  to  have 
reached  the  excellence  which  it  stiU  retains.  The  constant 
warfare  indeed  of  neighboring  cities  is  not  very  favorable  to 
industry ;  and  upon  this  account  we  might  incline  to  place 
the  greatest  territorial  improvement  of  Lombardy  at  an  era 
rather  posterior  to  that  of  her  republican  government ;  but 
from  this  it  primarily  sprung ;  and  without  the  subjugation 
of  the  feudal  aristocracy,  and  that  perpetual  demand  upon 

1  Rot.  Pari.  Tol.  ▼.  p.  276.  7«ar.    It  la  not  inrprisfng  that  he  lired 

•  A  paiaave  in  Bishop  Latimer^i  ter*  ae  plentifnlly  as  his  son  deeeribes. 

ntonSf  too  onen  quoted  to  require  repetl-  *  liymer,  t.  xii  p.  204. 

tioD,  shows  that  land  was  much  underlet  *  Velly  and  Villaret  scarcely  mentioD 

about  theeudof  the  fifteenth  century,  this  subject;  and  Le  Grand  merely  tells 

His  &ther,  he  says,  kept  half  a  doaen  us  that  it  was  entirely  neglected;  but 

bus1»ndmen,  and  milked   thirty  oows,  the  details  of  such  an  art,  even  in  iti 

on  a  Ikrm  of  tliree  or  four  pounds  a  state  of  neglect,  might  te  interesting. 
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the  fertility  of  the  earth  which  an  increasing  population  of 
citizens  produced,  the  valley  of  the  Po  would  not  have  yi(ilded  ' 
more  to  human  labor  than  it  had  done  for  several  preceding 
centuries.*  Though  Lombardy  was  extremely  populous  in 
the  thirteenth  and  fourteenth  centuries,  she  exported  large 
quantities  of  com.*  The  very  curious  treatise  of  Crescentius 
exhibits  the  full  details  of  Italian  husbandry  about  1300,  and 
might  afford  an  interesting  comparison  to  those  who  are 
acquainted  with  its  present  state.  That  state  indeed  in  many 
parts  of  Italy  displays  no  symptoms  of  decline.  But  what- 
ever mysterious  influence  of  soil  or  climate  has  scattered  the 
seeds  of  death  on  the  western  regions  of  Tuscany,  had  not 
manifested  itself  in  the  middle  ages.  Among  uninhabitable 
plains,  the  traveller  is  struck  by  the  ruins  of  innumerable 
nasties  and  villages,  monuments  of  a  time  when  pestilence 
was  either  unfelt,  or  had  at  least  not  forbade  the  residence  of 
mankind.  Yolterra,  whose  deserted  walls  look  down  upon 
that  tainted  solitude,  was  oncefi  small  but  free  republic; 
Siena,  round  whom,  though  less  depopulated,  the  malignant 
influence  hovers,  was  once  almost  the  rival  of  Florence.  So 
melancholy  and  apparently  irresistible  a  decUne  of  culture 
and  population  through  physical  causes,  as  seems  to  have 
gradually  overspread  that  portion  of  Italy,  has  not  perhaps 
been  experienced  in  any  other  part  of  Europe,  unless  we 
except  Iceland. 

The  Italians  of  the  fourteenth  century  seem  to  have  paid 
some  attention  to  an  art,  of  which,  both  as  related 
to  cultivation  and  to  architecture,  our  own  fore-  °  °*' 
fathers  were  almost  entirely  ignorant.  Crescentius  dilates 
upon  horticulture,  and  gives  a  pretty  long  list  of  herbs  both 
esculent  and  medicinal.^  His  notions  about  the  ornamental 
department  are  rather  beyond  what  we  should  expect,  and  I 
do  not  know  that  his  scheme  of  a  flower-garden  could  be 
much  amended.  His  general  arrangements,  which  are 
minutely  detailed  with  evident  fondness  for  the  subject,  would 
of  course  appear  too  formal  at  present ;  yet  less  so  than 
those  of  subsequent  times;  and  though  acquainted  with 
what  is  called  the  topiary  art,  that  of  training  or  cutting 
trees  into  regular  figures,  he  does  not  seem  to  run  into  its 
extravagance.     Regular  gardens,  according  to  Paalmy,  wore 

1  Maxatoci,  Dtaert.  2L  •  Penina.  1.  zL  e.  7. 

•  DanlnayL  tL 
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not  made  in  France  till  the  sixteenth  or  even  seventeenth 
century ;  ^  yet  one  is  said  to  have  existed  at  the  Louvre,  of 
much  older  construction.*  England,  I  believe,  had  nothing 
of  the  ornamental  kind,  unless  it  were  some  trees  regularly 
disposed  in  the  orchard  of  a  monasteiy.  Even  the  common 
horticultural  art  for  culinary  purposes,  though  not  entirely 
neghcted,  since  the  produce  of  gardens  is  t»ometimes  men- 
tioned in  ancient  deeds,  had  not  been  cultivated  with  much 
attention.*  The  esculent  vegetables  now  most  in  use  were 
introduced  in  the  reign  of  Elizabeth,  and  some  sorts  a  great 
deal  later. 

I  should  leave  this  slight  survey  of  economical  history 
Changwia  °^^  more  imperfect,  were  I  to  make  no  obser- 
Ttioe  of  vation  on  the  relative  values  of  money.  Without 
^^^^'  something  like  precision  in  our  notions  upon  this 
subject,  every  statistical  inquiry  becomes  a  source  of  con- 
fusion and  error.  But  considerable  difficulties  attend  the 
discussion.  These  arise  principally  from  two  causes;  the 
inaccuracy  or  partial  representations  of  historical  writers,  on 
whom  we  are  accustomed  too  implicitly  to  rely,  and  the 
change  of  manners,  which  renders  a  certain  command  over 
articles  of  purchase  less  adequate,  to  our  wants  than  it  was 
in  former  ages. 

The  first  of  these  difficulties  is  capable  of  being  removed  by 
a  circumspect  use  of  authorities.  When  this  part  of  statistical 
history  began  to  excite  attention,  which  was  hardly  perhaps 
before  the  publication  of  Bishop  Fleetwood's  Chronicon  Pre- 
ciosum,  so  few  authentic  documents  had  been  published  with 
respect  to  prices,  that  inquirers  were  glad  to  have  i*ecourse 
to  historians,  even  when  not  contemporary,  for  such  facts  as 
they  had  thought  fit .  to  record.  But  these  historians  were 
sometimes  too  distant  from  the  times  concerning  which' they 
wrote,  and  too  careless  in  their  general  character,  to  merit 
much  regard ;  and  even  when  contemporary,  were  often  cred- 
ulous, remote  from  the  concerns  of  the  world,  and,  at  the  best, 
more  apt  to  register  some  extraordinary  phenomenon  of 
scarcity  or  cheapness,  'than  the  average  rate  of  pecuniary 
dealings.  The  one  ought,  in  my  opinion,  to  be  absolutely 
rejected  as  testimonies,  the  other  to  be  sparingly  and  diffi- 
dently admitted.^    For  it  is  no  longer  necessary  to  lean  upon 

1  t.itt.  p.145;  t.  zxzl.  p.268.  •  Ed«i^  State  of  Poor,  toI.  1.  p.  61. 

*  D« '    abn,  TimiM  de  ift  Pqlioe,  t  i!L       «  Sir  F.  Eden,  whose  table  of  pieces, 
p  fiV  tboQi^  eapable  of  aome  ImproTwicat,  la 
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such  uncertam  witnesses.  During  the  last  centniy  a  vary 
laudable  industry  has-been  shown  hj  antiquaries  in  the  pub- 
lication of  accountpbooks  belonging  to  private  persons,  regis- 
ters of  expenses  in  convents,  returns  of  markets,  valuations 
of  goods,  tavern-bills,  and  inr  short  every  document,  however 
trifling  in  itself,  by  which  this  important  subject  can  be  il- 
lustrated. A  sufficient  number  of  such  authorities,  proving 
the  ordinary  tenor  of  prices  rather  than  any  remarkable  de- 
viations from  it,  are  the  true  basis  of  a  table,  by  which  all 
changes  in  the  value  of  money  should  be  measured.  I  have 
little  doubt  but  that  such  a  table  might  be  constructed  from 
the  data  we  possess. with  tolerable  exactness,  sufficient  at 
least  to  supersede  one  often  quoted  by  political  economists, 
but  which  appears  to  be  founded  upon  very  superficial  and 
erroneous  inquiries.^ 

It  is  by  no  means  required  that  I  should  here  offer  such 
a  table  of  values,  which,  as  to  every  country  except  Eng- 
land, I  have  no  means  of  constructing,  and  which,  even  as  to 
England,  would  be  subject  to  many  difficulties.'    But  a  reader 

perhaps  the  best    tb&t   has  appeaivd,  and  parOy  to  blanden  of  traxueribext. 

would,  I  think.  haTe  acted  better,  by  Annab.of  Gommeroe,  toI.  i.  p.  428. 

omittlDg  all  renieooee  to  mere  huto-  i  The  table  of  comparatiTe  values  bj 

liaiu,  and  relying  entirely  on  regular  Sir  George  Shnekbnrgh(PhiIosoph.Traa* 

documents.    I  do  not  howerer  inelnde  saot.  for  1796}  p.  196)  is  strangely  Inoom- 

local  histories,  such  as  the  Annals  of  patible  with  every  result  to  which  my 

Dunstaple,  wtien  they  record  the  market-  own  reading  has  led  me.    It  Is  the  has^ 

prices  of  their  neighborhood.  In  respect  attempt  of  a  man  accustomed  to  diflbrent 

of  which  the  book  last  mentioned  is  al-  studies ;  and  one  can  neither  pardon  the 

most  in  the  nature  of  a  register.    Dr.  presumption  of  obtruding  sucn  a  sloTen- 

Whitaker  remarks    the  inexactness  of  (y  perlbrmanoe  on  a  sutgect  where  the 

Stowe,  who  saTs  that  wheat  sold  in  Lon-  utmost  diligence  was  required,  nor-  the 


don,  A.D.  1514,  at  20s.  a  quarter:  where-  afleetatlou  with  which  he  apologises  Ibr 

as  it  appears  to  liave  been  at  9«.  in  Lan-  "  descending  firom  the  dignity  of  phllos- 

Gash|re,  where  it  was  always  dearer  than  ophy." 

in  the  metropolis.    Hist,  of  Whalley,  p.  s  M.  OuAtard,  editor  of  "  Paris  sous 

97.    It  to  an  odd  mistake,  into  which  Sir  Philippe    le    BeV    in    the    Doeumens 

¥.  Sden  has  ftllen,  when  he  asserts  and  Inddlts  (1841,  p.  865),  alter  a  compari- 

argues  on  the  supposition,  that  the  price  son  of  the  prices  of  com,  concludes  that 

of  wheat  fluctuated  in  the  thirteenth  the  value  of  silver  has  declined  since 

oentury,ihnn  Is.  to6<.  Ss.aquaiier,  vol.  that  reign,  in  the  ratio  of  flw  to  one. 

1.  p.  18.    Certainly,  if  any  chronicler  had  Thto  to  much  less  than  we  allow  in  Bng- 

mentioned  such  a  price  as  the  latter,  land.    M.  Leber  (M6m.  de  TAoad.  dee 

equivalent  to  16(M.  at  present,  we  should  Inscrlpt.  Nouvelle  S^rie,  ziv.  280)  calcu- 

either  suppose  that  his  text  was  corrupt,  lates  the  power  of  silver  under  Oharle- 

or  reject  it  as  an  absurd  exaggeration,  magne,  compared  with  the  preeeut  day. 

But,  in  Ihct,  the  author  has.  through  to  have  been  as  nearly  eleven  to  one.    It 

liaste,  mtotaken  6«.  8d.  for  01.  «s.,  as  wlU  feU  afterwards  to  eight,  and  continued  to 

appear  by  reftrring  to  his  own  table  of  sink  during  the  middle  ages;  the  average 

E rices,  where  It  to  set  down  rightly.    It  of  prices  during  the  fburteenth  and  flf- 

I  observed  by  Mr.  Uacpherson,  a  very  teenth  centuries,  taking   com  as    the 

eompetent  Judge,  that  the  arithmetical  standard,  was  six  to  one;  the  comparison 

statements  of  the  best  hbtorians  of  the  to  of  course  only  Ibr  Vranoe.    Thto  to  an 

middle  ages  are  seldom  correct,  owing  Interssting   paper,  and  contains  tabtoi 

partly  to  their  n«gleet  of  examination,  worthy  of  being  consulted* 
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unaccustomed  to  these  inyestigations  ought  to  have  some 
sistance  in  comparing  the  prices  of  ancient  times  with  those 
of  his  own.  I  will  therefore,  without  attempting  to  ascend 
very  high,  for  we  have  really  no  sufficient  data  as  to  the  pe- 
riod immediatelj  subsequent  to  the  Conquest,  much  less  that 
which  preceded,  endeavor  at  a  sort  of  approximation  for  the 
thirteenth  and  fifteenth  centuries.  In  the  reigns  of  Henry  III 
and  Edward  I.,  previously  to  the  first  debasement  of  the  coin 
by  the  latter  in  1801,  the  ordinary  price  of  a  quarter  of  wheat 
appears  to  have  been  about  four  shillings,  and  that  of  barley 
and  oats  in  proportion.  A  sheep  was  rather  sold  high  at  a 
shilling,  an  ox  might  be  reckoned  at  ten  or  twelve.^  The 
value  of  cattle  is,  of  course,  dependent  upon  their  breed  and 
condition,  and  we  have  unluckily  no  early  account  of  butch- 
ei^s  meat ;  but  we  can  hardly  take  a  less  multiple  than  about 
thirty  for  animal  food  and  eighteen  or  twenty  for  corn,  in  or- 
der to  bring  the  prices  of  the  thirteenth  century  to  a  level 
with  those  of  the  present  day.*  Combining  the  two,  and  set- 
ting the  oomparattve  deamess  of  doth  against  the  cheapness 
of  fuel  and  many  other  articles,  we  may  perhaps  consider 
any  given  sum  under  Henry  III.  and  Edward  L  as  equiva- 
lent in  general  command  over  commodities  to  about  twenty- 
four  or  twenty-five  times  their  nominal  v^lue  at  present. 
Under  Henry  VI,  the  coin  had  lost  one  third  of  its  weight 
in  silver,  which  caused  a  proportional  increase  of  money 
prices;*  but,  so  far  as  I  can  perceive,  there  had  been  no 


1  Blomefleldhi  Hlatoiy  of  Norfolk,  and 
Sir  J.  Cullom't  of  Ilawsted.  famish 
MToral  pieces  eren  at  this  early  period. 
Host  of  them  are  oolleoted  by  Sir  F. 
JBden.  Fleta  reckons  is.  tb»  aTerago 
price  of  a  quarter  of  wheat  In  his  time. 
L  ii.  e.  84.  This  writer  has  a  digresrion 
on  agricaltare,  whence  however  less  is 
to  be  collected  than  we  should  expect. 

*  The  fluctuations  of  price  luiTe  nn- 
Ibrtunately  been  so  great  of  late  years, 
that  it  is  almost  as  difficult  to  detennine 
one  side  of  our  equation  as  the  other. 
Any  reader ,  however,  has  it  in  his  power 
to  correct  my  proportions,  and  adopt  a 
greater  or  less  mnltiple,  aoeording  to  his 
own  estimate  of  eurrent  prices,  or  the 
ehanges  that  may  take  place  fhun  the 
time  when  this  is  written  [1816]. 

*  I  have  sometimes  been  surprised  at 
Che  ftbcUity  with  which  prices  adjusted 
themselves  to  the  quantity  of  silver  con- 
tained hi  the  ouirent  coin.  In  ages  wliieh 
appear  too  ignorant  and  too  llttlo  oom- 


mocial  fbr  the  application  of  this  mer> 
oantile  principle.  But  the  eztensivo 
dealings  of  the  Jewish  and  Lombard 
usurers,  who  had  many  debtors  in  al- 
most all  parts  of  the  county,  would  of 
Itself  introduce  a  knowledge,  that  silver, 
not  its  stamp,  was  the  measure  of  value. 
I  have  mentioned  in  another  place  (vol.  I. 
p.  211)  the  heavy  discontents  excited  by 
this  debasement  of  the  ooin  in  France ; 
but  the  more  gradual  enhancement  of 
nominal  prices  In  England  seems  to  have 
prevented  any  strong  manifestations  of 
a  dmilar  spirit  at  tJaSa  successive  reduc- 
tions In  valne  which  the  coinexperienoed 
fhMn  the  year  1300.  The  oonnection 
however  between  commodities  and  silver 
was  well  understood.  Wykes,  an  annal- 
ist of  Edward  I.-s  age,  tells  us,  that  the 
Jews  clipped  our  c^n,  till  It  retained 
hardly  half  Its  dne  weight,  the  efflset  of 
which  was  a  geneial  enhancement  of 
prices,  and  decline  of  Ibreign  trade; 
llaroaiores  tmumarini  enm  mevaimoniii 
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diminution  in  the  value  of  that  metal.  We  have  not  much 
information  as  to  the  fertility  of  the  mines  which  supplied 
Europe  during  the  middle  ages ;  but  it  is  probable  that  the 
drain  of  silver  towards  the  East,  joined  to  the  ostentatious 
splendor  of  courts,  might  fully  absorb  the  usual  produce. 
Bj  the  statute  15  H.  YL,  c  2,  the  price  up  to  which  wheat 
might  be  exported  is  fixed  at  6«.  8(2.,  a  point  no  doubt 
above  the  average ;  and  the  private  documents  of  that  period, 
which  are  sufficiently  numerous,  lead  to  a  similar  result' 
Sixteen  will  be  a  proper  multiple  when  we  would  bring  the 
general  value  of  money  in  this  reign  to  our  present  standard.* 
[1816.] 

But  after  ascertaining  the  proportional  values  of  money  at 
different  periods  by  a  comparison  of  the  prices  in  several  of 
the  chief  articles  of  expenditure,  which  is  the  only  fair  pro- 
cess, we  shall  sometimes  be  surprised  at  incidental  facts  of 
this  class  which  seem  irreducible  to  any  rule.  These  diffi- 
culties arise  not  so  much  from  the  relative  scarcity  of  partic- 
ular commodities,  which  it  is  for  the  most  part  easy  to  ex- 
plain, as  from  the  change  in  manners  and  in  the  usual  mode 


anlfl  Tei^tun  AngUn  mimu  soUto  fire- 
quflntabant;  neeoon  quod  omnimoda 
▼enaUum  genen  inoompambiliter  solito 
AieruQt  cariora.  2  Gale,  XV.  Script,  p. 
107.  Another  chronicler  of  the  same 
age  complains  of  bad  foreign  money,  al- 
loyed with  copper.;  nee  erat  in  quatuor 
ant  quinqne  ex  Us  pondufl  nnlas  denarii 

argentii Eratque   pemimam 

ssBculum  pro  tali  monetft,,  et  flebant 
eommutationes  plurimn  in  emptlone  et 
Tenditiooe  remm.  Bdward,  as  the  his- 
torian inlbrnu  ns,  bought  in  this  bad 
money  at  *a  rate  below  its  valne,  in  or- 
der to  make  a  profit :  and  fined  some  per- 
sons who  interfered  with  his  traffic.  W. 
Hemingford,  ad  ann.  1290. 

1  Theee  will  chiefly  be  found  In  Sir  F. 
Bden's  table  of  prices  i  the  following  may 
be  added  from  the  acoount-book  of  a 
oouTent  between  1416  and  1^26.  Wheat 
▼aried  from  4s.  to  Of .  —  barley  flrom  8s. 
id.  to  4s.  lOd.  —  oats  firom  U.  Sd.  to  2s. 
4«(. — oxen  fh>m  12s.  to  16s. —  sheep 
flromls.  2</.  to  Is.  4d.  —  butter  %d.  per 
lb.  —  eggs  twenty-flye  for  Id.  —  cheese 
|<l.  per  lb.  lAnsdowne  MSS.,  rol.  1. 
No.  28  and  29.  These  prices  do  not 
always  agree  with  those  giren  in  other 
dodunents  of  equal  authority  in  the 
same  period ;  but  the  Talue  of  proTlslons 
Taried  in  dlflbrent  counties,  and  still 
more  so  in  difierent  seasons  of  the  year. 


*  I  insert  the  following  comparatiTa 
table  of  English  money  firom  Sir  Fred- 
erick Bdea.  The  unit,  or  present  Talue 
refers  of  course  to  that  of  the  shilling 
before  the  last  coinage,  which  reduced  it. 


Value  of 

pound 

Propor- 

sterling, 
present 

tion. 

money. 

jE    s.    d. 

Oonquest, 

1066 

2  18  Ih 

2.006 

28  B.I. 

1800 

2  17   6 

2.871 

18  B.  Ill 

1844 

2   12   6^ 

2.622 

20  B.  III. 

1846 

2  11   8 

2.688 

27B.ni. 

1858 

2     6   6 

2825 

18  n.  IV. 

1412 

1   18  9 

1.937 

4  B.  IV. 

1464 

1   11   0 

1.65 

18  H.  VIII 

.1627 

17   6! 

1.878 

84  H.  vni 

.1648 

18   8 

1.168 

86  U.  VIII 

.1646 

0  18  11 

0.698 

87  H.  VITL  1646 

0     9    8 

0.466 

6B.VI. 

1661 

0     4    7; 

0.282 

6  B.  VI. 

1652 

10    6 

1.028 

IMary 

1668 

10    6; 

1.024 

2  Ella. 

1560 

10    8 

1.088 

48Blia. 

1601 

10   0       1.000  1 
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of  liTing.  We  have  reached  in  this  age  so  high  a  pitch  of 
luxury  that  we  can  hardlj  believe  or  comprehend  the  frugal* 
itj  of  ancient  times ;  and  have  in  genersd  formed  mistaken 
notions  as  to  the  habits  of  expenditure  which  then  prevailed. 
Accustomed  to  judge  of  feudal  and  chivalrous  ages  by  works 
of  fiction,  or  by  historians  who  embellished  their  writings  with 
accounts  of  occasional  festivals  and  tournaments,  and  some- 
times  inattentive  enough  to  transfer  the  manners  of  the  sev* 
enteenth  to  the  fourteenth  century,  we  are  not  at  all  aware  of 
the  usual  simplicity  with  which  the  gentry  lived  under  £kl- 
ward  I.  or  even  Henry  YI.  They  drank  little  wine ;  they  had 
no  foreign  luxuries ;  they  rarely  or  never  kept  male  servants 
except  for  husbandry ;  their  horses,  as  we  may  guess  by  the 
price,  were  indifferent ;  they  seldom  travelled  beyond  their 
county.  And  even  their  hospitality  must  have  been  greatly 
limited,  if  the  vfdue  of  manors  were  really  no  greater  than 
we  find  it  in  many  surveys.  T#enty-four  seemn  a  sufficient 
multiple  when  we  would  raise  a  sum  mentioned  by  a  writer 
under  Edward  I.  to  the  same  real  value  expressed  in  our 
present  money,  but  an  income  of  10^  or  20L  was  reckoned  a 
competent  estate  for  a  gentleman ;  at  least  the  lord  of  a  sin- 
gle manor-  would  seldom  have  enjoyed  more.  A  knight 
who  possessed  ihOl  per  annum  passed  for  extremely  rich.' 
Tet  this  was  not  equal  in  command  over  commodities  to  4000^ 
at  present  But  this  income  was  comparatively  free  from 
taxation,  and  its  expenditure  lightened  by  the  services  of  his 
villeins.  Such  a  person,  however,  must  have  been  among 
the  most  opulent  of  country  gentlemen.  Sir  John  Fortes- 
cue  speaks  of  five  pounds  a  year  as  ^  a  fair  living  for  a  yeo< 
man,"  a  class  of  whom  he  is  not  at  all  inclined  to  diminish 
the  importance.*  So,  when  Sir  William  Drury,  one  of  the 
richest  men  in  Sufiblk,  bequeaths  in  1493  fifly  marks  to  each 
of  his  daughters,  we  must  not  imagine  that  this  was  of  greater 
value  than  four  or  five  hundred  pounds  at  this  day,  but  re- 
mark the  family  pride  and  want  of  ready  money  which  in- 
duced country  gentlemen  to  leave  their  younger  children  in 
poverty.*  C^,  if  we  read  that  the  expense  of  a  scholar  at  the 
university  in  1514  was  but  five  pounds  annually,' we  should 
err  in  supposing  that  he  had  the  liberal  accommodation  which 

I  ICMphemm^t  Aniali,  p.  494,  from       •  DMbrntM  of  Limltod  uid  Abnlntt 
Ibtt  Pazit  Monarchy,  p.  18S. 

•  mat.  of  Hawitad,  p.  141. 
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the  present  age  deems  indispensable,  but  consider  how  much 
could  be  afforded  for  about  sixty  pounds,  which  will  be  not 
far  from  the  proportion.  And  what  would  a  modem  lawyer 
say  to  the  following  entry  in  the  churchwarden's  accounts  of 
St.  Margaret,  Westminster,  for  1476 :  "  Also  paid  to  Roger 
Fylpott,  learned  in  the  law,  for  his  counsel  giving,  8*.  Sd., 
with  fourpence  for  his  dinner  "f^  Though  fi]^en  times.,the 
fee  might  not  seem  altogether  inadequate  at  present,  five 
shillings  would  hardly  furnish  the  table  of  a  barrister,  even  if 
the  fastidiousness  of  our  manners  would  admit  of  his  accept* 
ing  such  a  dole.  But  this  fastidiousness,  which  considers 
certain  kinds  of  remuneration  degrading  to  a  man  of  liberal 
condition,  did  not  prevail  in  those  simple  ages.  It  would 
seem  rather  strange  that  a  young  lady  should  learn  needle- 
work and  good  breeding  in  a  family  of  superior  rank,  paying 
for  her  board ;  yet  such  was  the  laudable  custom  of  the 
fifteenth  and  even  sixteenth  centuries,  as  we  perceive  by  the 
Faston  Letters,  and  even  later  authorities.^ 

There  is  one  very  unpleasing  remark  which  every  one 
who  attends  to  the  subject  of  prices  will  be  in-     ^^ 
duced  to  make,  that  the  laboring  classes,  espe-  better  paid 
cially  those  engaged  in  agriculture,  were  better  '^Jjj* 
provided  with  the  means  of  subsistence  in  the 
reign  of  Edward  IIL  or  of  Henry  VI.  than  they  are  at  pres- 
ent.   In  the  fourteenth  century  Sir  John  Gullum  observes  a 
harvest  man  had  fourpence  a  day,  which  enabled  him  in  a 
week  to  buy  a  comb  of  wheat ;  but  to  buy  a  comb  of  wheat 
a  man  must  now  n.784)  work  ten  or  twelve  days."     So,  un- 
der Henry  YI.,  it  meat  was  at  a  farthing  and  a  half  the 
pound,  which  I  suppose  was  about  the  tru£,  a  laborer  earn- 
ing threepence  a  day,  or  eighteen-pence  in  the  week,  could 
buy  a  bushel  of  wheat  at  six  shillings  the  quarter,  and  twen- 
ty-four pounds  of  meat  for  his  family.     A  laborer  at  present, 
earning  twelve  shillings  a  week,  can  only  buy  half  a  bushel 
of  wheat  at  eighty  shillings  the  quarter,  and  twelve  pounds 

1  Nicholls'a  nivstmtioiiB,  p.  2.     One  question  te  the  case,  tlut  this  wm  one  of 

ftuct  of  this  class  did,  I  own,  stagger  me.  many  letton  addressed  to  the  adherents 

The  great  earl  of  Warwick  writes  to  a  pri-  of  Warwick,  In  order  to  xaiee  by  their 

Tate  gentleman,  Sir  Thomas  Tudenham,  oontribntlons  a  considerable  snm.    It  is 

begging  the  loan  of  ten  or  twenty  pounds  enilons,  in  this  light,  as  an  illustration 

to  make  up  a  sum  he  had  to  pay*    Pas*  of  manners 

ton  Letters,  yol.  i.  p.  84.    What  way  *  Paston  Letters,  toI.  i.  p.  224;  Col 

•hall  we  make  this  commensurate  to  the  lum^s  Hawsted,  p.  l82. 

present  Talue  of  money  7     But  an  in-  *  Hist,  of  Hawsted,  p.  328. 
genious  friend  suggested,  what  I  do  not 
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of  meat  at  seven-pence.^    Several  acts  of  parliament  regu- 
late the  wages  that  might  be  paid  to  laborers  of  different 
kinds.     Thus  the  statute  of  laborers  in  1350  fixed  the  wages 
of  reapers  during  harvest  at  threepence  a  day  withoat  diet, 
equal  to  five  shillings  at  present ;  that  of  23  H.  VL,  c  12, 
in  1444,  fixed  the  reapers'  wages  at  five-pence  and  those  of 
common  workmen  in  building  at  S^d.^  equal  to  6s.  Sd,  and 
4m.  8(£  ;  that  of  11  H.  VIL,  c  22,  in  1496,  leaves  the  wages 
of  laborers  in  harvest  as  before,  but  rather  increases  those  o£ 
ordinary  workmen.     The  yearly  wages  of  a  chief  hind  or 
shepherd  by  the  act  of  1444  wei^^  IL  4«.,  equivalent  to  about 
20Z.,  those  of  a  common  servant  in  husbandry  ISs,  4d^  witbi 
meat  and  drink ;  they  were  somewhat  augmented  by  the  stat- 
ute of  1496.'    Yet,  although  these  wages  are  regulated  as  a 
maximum  by  acts  of  parliament,  which  may  naturally  be  sup- 
posed to  have  had  a  view  rather  towards  diminishing  than 
enhancing  the  current  rate,  I  am  not  fully  convinced  that 
they  were  not  rather  beyond  it ;  private  accounts  at  least  do 
not  always  correspond  with  these  statutable  prices.*    And  it 
is  necessary  to  remember  that  the  uncertainty  of  employ- 
ment, natural  to  so  imperfect  a  state  of  husbandry,  must  have 
diminished   thp   laborers'  means  of  subsistence.      Extreme 


1  If r.  Hnlthofl  obseires  on  this,  thftt  I 
**baT«  ovwiooked  the  distinctioii  be- 
tweea  the  reigni  of  Edward  III.  and 
Henry  VIII.  (perhaps  a  misprint  for  VI. ), 
irlth  regard  to  the  state  of  the  laborinj^ 
classes.  The  two  periods  appear  to  have 
been  essentially  dimrent  in  this  respect." 
Principles  of  Political  Beonomy,  p.  293, 
1st  edit,  ne  conceives  that  the  eaminffs 
of  the  laborer  in  com  were  nnnsuauy 
low  in  the  latter  years  of  Bdward  III., 
which  appears  to  have  been  effected  by 
the  statute  of  laborers  (26  B.  m.).  im- 
mediately  after  the  great  pestilence  of 
1850,  though  that  mortality  ought,  in 
the  natural  course  of  things,  to  hare 
considerably  raised  the  real  wages  of 
labor.  The  rssult  of  his  researches  is 
that,  in  the  reign  of  Edward  III.,  the 
laborer  could  not  purchase  half  a  peck 
of  wheat  with  a  da v^s  labor;  from  that 
of  Richard  II.  to  the  middle  of  that  of 
Henry  VI.,  he  could  purchase  nearly  a 
peck  ;  and  from  thence  to  the  end  of  the 
eentnry,  nearly  two  pecks.  At  the  tima 
when  the  passage  In  the  text  was  written 
[1816].  tbe  laborer  could  rarely  have  pur^ 
eliased  more  than  a  peck  with  a  day's 
labor,  and  frequently  a  good  deal  kss. 
In  some  parts  of  England  this  Is  the  case 
at  present  [1846] ;  but  in  many  ooantiea 


the  real  wages  of  agifcnltnral  laborers 
are  oonriderably  hlj^er  than  at  that 
time,  though  not  by  any  means  so  high 
as,  according  to  Malthus  himself!  ther . 
were  in  the  latter  half  of  the  fifteenth 
Centura.  The  exoessiTe  fluctuations  In 
the  pnoe  of  com,  even  taking  averagea 
of  a  long  term  of  years,  which  we  find 
through  the  middle  ages,  and  indeed 
much  later,  account  more  than  any  oth- 
er assignable  cause  fi>r  those  in  real 
wages  of  labor,  which  do  not  regulate 
themselves  Tery  promptly  by  that  stand- 
ard, especially  when  ooerciTe  measuiet 
are  adopted  to  restrain  them. 

*  See  these  rates  more  at  length  In 
Eden's  State  of  the  Poor,  toI.  1.  p.  32, 
&c. 

s  In  the  Archseol^a,  toI.  xtIU  p. 
281,  we  have  a  bailings  account  of  ex- 
penses in  1887,  where  it  appears  that  a 
pinuffhman  had  sixpence  a  week,  and  fire 
shillings  a  year,  with  an  allowance  of 
diet;  which  seems  to  have  been  only 
pottage.  These  wages  are  certainly  not 
more  than  fifteen  shillings  a  week  in 
present  value  [1816] ;  which,  though 
materially  above  the  average  rate  of  agri- 
cultural labor,  is  less  so  than  some  of  the 
statutes  would  lead  ns  to  expect.  Other 
ftcts  may  be  found  of  a  similar  nature. 
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dearth,  not  more  owing  to  adverse  seasons  than  to  improvi- 
dent consumption,  was  frequently  endured.*  But  after  every 
allowance  of  this  kind  I  should  find  it  difficult  to  resist  the 
conclusion  that,  however  the  laborer  has  derived  benefit  from 
the  cheapness  of  manufactured  commodities  and  from  many 
inventions  of  common  utility,  he  is  much  inferior  in  ability 
to  support  a  family  to  his  ancestors  three  or  four  centuries 
ago.  I  know  not  why  some  have  supposed  that  meat  was  a 
luxury  seldom  obtained  by  the  laborer.  Doubtless  he  could 
not  have  procured  as  much  as  he  pleased.  But,  from  thu 
greater  cheapness  of  cattle,  as  compared  with  com,  it  seems 
to  follow  that  a  more  considerable  portion  of  his  ordinary 
diet  consisted  of  animal  food  than  at  present.  It  was  re- 
marked by  Sir  John  Fortescue  that  the  English  lived  far 
more  upon  animal  diet  than  their  rivals  the  French ;  and  it 
was  natural  to  ascribe  their  superior  strength  and  courage  to 
this  cause.^  *I  should  feel  much  satisfaction  in  being  con- 
vinced that  no  deterioration  in  the  state  of  the  laboring  class- 
es has  really  taken  place ;  yet  it  cannot,  I  think,  appear  ex- 
traordinary to  those  who  reflect,  that  the  whole  population 
of  England  in  the  year  1377  did  not  much  exceed  2,300,000 
souls,  about  one  fiflh  of  the  results  upon  the  last  enumeration, 
an  increase  with  which  that  of  the  fruits  of  the  earth  cannot 
be  supposed  to  have  kept  an  even  pace.* 

The  second  head  to  which  I  referred,  the  improvements  of 
European  society  in  the  latter  period  of  the  mid-  improve- 
die  ages,  comprehends  several  changes,  not  always  °"JJj*°|^ 
connected  with '  each  other,  which  contributed  to  a«ter  of 
inspire  a  more  elevated  tone  of  moral  sentiment,  '»*"**• 
or  at  least  to  restrain  the  commission  of  crimes.      But  the 
general  effect  of  these  upon  the  human  character  is  neither 
so  distinctly  to  be  traced,  nor  can  it  be  arranged  with  so  much 
attention  to  chronology,  as  the  progress  of  commercial  wealth 

1  flee  that  singalor  book,Pien  Plough-  belleTtt  that  they  were  a  iet  of  beggarly 

man'i  VteioQf  p.  146  ( Whitaker's  edition),  slaTes. 

Ibr  the  difEprcnt  modes  of  living  before  *  Beeidee  the  books  to  whieb  I  have 

and  after  harvest.    The  passage  may  be  occasionally    referred,  Mr.  Bllls^s  Speci 

found  in  BlUa's  Specimens,  vol.  i.  p.  161.  mens  of  English  Poetry,  vol.  i.  chap.  18 

'  Fortescue 's  Difference  between  Abe.  contain  a  short  digression,  but  fh>iu  well 

and  Lim.  Monarchy,  p.  19.  The  passages  selected  materials,  on  the  private  Hfe  of 

in  Fortescue,  which  bear  on  his  favorite  the  English  in  the  middling  and  lower 

theme,  the  liberty  and  consequent  hap-  ranks  about  the  fifteenth  century.    [I 

piiMefi  of  the  English,  are  very  impor-  leave  the  foregoing  pages  with  little  alter- 

tant,  and    triumphantly  refute    those  ation,  but   they  may  probably  contain 

roperflcial  writers  who  would  make  us  expressions    which   I  would    not   now 

adopt.    I860.] 
VOL.  II.  —  M.  86 
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or  of  the  arts  that  depend  apon  it  We  cannot  from  anj  past 
experience  indulge  the  pleasing  yision  of  a  constant  and  par- 
allel relation  between  the  moral  and  intellectual  energies,  th« 
virtues  and  the  civilization  of  mankind.  Nor  is  any  problem 
connected  with  philosophical  history  more  difficult  than  to 
compare  the  relative  characters  of  different  generations,  es- 
peciallj  if  we  include  a  large  geographical  surface  in  oar 
estunate.  Refinement  has  its  evils  as  well  as  barbarism ;  the 
virtues  that  elevate  a  nation  in  one  century  pass  in  the  next 
to  a  different  region  ;  vice  changes  its  form  without  losing  its 
essence ;  the  marked  features  of  individual  character  stand 
out  in  reUef  from  the  surface  of  history,  and  mislead  our 
judgment  as  to  the  general  course  of  manners;  while  political 
revolutions  and  a  bad  constitution  of  government  may  always 
undermine  or  subvert  the  improvements  to  which  more  favor- 
able circumstances '  have  contributed.  In  comparing,  there- 
fore, the  fifteenth  with  the  twelfth  century,  no  one  would 
deny  the  vast  increase  of  navigation  and  manufactures,  the 
superior  refinement  of  manners,  the  greater  diffusion  of  liter- 
ature. But  should  I  assert  that  man  had  raised  himself  in 
the  latter  period  above  the  moral  degradation  of  a  more  bar- 
barous age,  I  might  be  met  by  the  question  whether  history 
bears  witness  to  any  greater  excesses  of  rapine  and  inhuman- 
ity than  in  the  wars  of  France  and  England  under  Charles 
yn.,  or  whether  the  rough  patriotism  and  fervid  passions  of 
the  Lombards  in  the  twelfth  century  were  not  better  than  the 
systematic  treachery  of  their  servile  descendants  three  hun- 
dred years  afterwards.  The  proposition  must  therefore  be 
greatly  limited ;  yet  we  can  scarcely  hesitate  to  admit,  upon 
a  comprehensive  view,  that  there  were  several  changes  dur- 
ing the  last  four  of  the  middle  ages,  which  must  naturally 
have  tended  to  produce,  and  some  of  which  did  unequivocal- 
ly produce,  a  meliorating  effect,  within  the  sphere  of  their 
operation,  upon  the  moral  character  of  society. 

The  first  and  perhaps  the  most  important  of  these,  was  the 
BtvBtkn  of  gwwiual  elevation  of  those  whom  unjust  systems  of 
tiM  lowor  polity  had  long  depressed ;  of  the  people  itself,  as 
'*°^'  opposed  to  the  small  number  of  rich  and  noble,  by 

the  abolition  or  desuetude  of  domestic  and  predial  servitude, 
and  by  the  privileges  extended  to  corporate  towns.  The  con- 
dition of  slavery  is  indeed  perfectly  consistent  with  the  ob- 
servance of  moral  obligations;  yet  reason  and  experience 
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will  justify  the  sentence  of  Homer,  that  he  who  loses  his  lib- 
erty loses  half  his  virtue.  ^  Those  who  have  acquired,  or  may 
hope  to  acquire,  property  of  their  own,  are  most  likely  to  re- 
spect that  of  others ;  those  whom  law  protects  as  a  parent 
are  most  willing  to  yield  her  a  filial  obedience ;  those  who 
have  much  to  gain  by  the  good-will  of  their  fellow-citizens 
are  most  interested  in  the  preservation  of  an  honorable  char- 
acter. I  have  been  led,  in  different  parts  of  the  present  work, 
to  consider  these  great  revolutions  in  the  order  of  society  un- 
der other  relations  than  that  of  their  moral  efficacy;  and  it  will 
therefore  be  unnecessary  to  dwell  upon  them ;  especially  as 
this  efficacy  is  indeterminate,  though  I  think  unquestionable, 
and  rather  to  be  inferred  from  general  reflections  than  capa- 
ble of  mud!)  illustration  by  specific  facts. 

We  may  reckon  in  the  next  place  among  the  causes  of 
moral  improvement,  a  more  regular  administration 
of  justice  according  to  fixed  laws,  and  a  more  effisc- 
tual  police.  Whether  the  courts  of  judicature  were  guided 
by  the  feudal  customs  or  the  Roman  law,  it  was  necessary  for 
them  to  resolve  litigated  questions  with  precision  and  uniform- 
ity. Hence  a  more  distinct  theory  of  justice  and  good  faith 
was  gradually  apprehended ;  and  the  moral  sentiments  of 
mankind  were  corrected,  as  on  such  subjects  they  oflen  re- 
quire to  be,  by  clearer  and  better  grounded  inferences  of 
reasoning.  Again,  though  it  cannot  be  said  that  lawless 
rapine  was  perfectly  restrained  even  at  the  end  of  the  fif- 
teenth century,  a  sensible  amendment  had  been  everywhere 
experienced.  Private  warfare,  the  licensed  robbery  of  feu- 
dal manners,  had  been  subjected  to  so  many  mortifications  by 
the  kings  of  France,  and  especially  by  St.  Louis,  that  it  can 
hardly  be  traced  beyond  the  fourteenth  century.  In  Germany 
and  Spain  it  lasted  longer ;  but  the  various  associations  for 
maintaining  tranquillity  in  the  former  country  had  considera- 
bly diminished  its  violence  before  the  great  national  measure 
of  public  peace  adopted  under  Maximilian.^   Acts  of  outrage 

1  Beddea  the  German  Mstorlans,  see  war  flrom  robbery  except  by  its  scale ; 

Du  CaDgOf  T.  Gaoerbittm,  ftr  the  eon-  and  where  this  was  so  considerably  re- 

Aderacies  in  the  empire,  and  Ilermanda-  daced,  the  two  modes  of  iojuiy  almost 

tnm  for  those  in  Oastile.    These  appear  colnelde.    In  Aragon,  there  was  a  dls- 

to  hare  been  merely  Toluntaiy  associa-  tinot  Institntion  fbr  the  maintenance  of 

ttons,  and  perhaps  directed  as    mnoh  peace,  the  kingdom  being  divided  into 

towards  the  prerentlon  of  robbery,  as  of  unions  or  Juntas,  with  a  chief  offlcer 

<rhat  is  strictly  called  prirate  war.    But  called  Supn^onetarius,  at  their  head, 

•o  man  can  easily  distinguish  olbnsiTe  Du  Oange  t  Jancta. 
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committed  hj  powerful  men  became  less  frequent  as  the  ex« 
ecutive  government  acquired  more.stiength  to  chastise  theoi 
We  read  that  St.  Louis,  the  best  of  French  kings,  imposed  a 
fine  upon  the  lord  of  Vernon  for  permitting  a  merchant  to 
be  rsbbed  in  his  territory  between  sunrise  and  sunset.  For 
by  the  customary  law,  though  in  general  ill  observed,  the  lord 
was  bound  to  keep  the  roads  free  from  depredators  in  the 
daytime,  in  consideration  of  the  toll  he  received  from  pas- 
sengers.^ The  same  prince  was  with  difficulty  prevented  from 
passing  a  capital  sentence  on  Enguerrand  de  Coucy,  a  baron 
of  France,  for  a  murder.*  Charles  the  Fair  actually  put  to 
death  a  nobleman  of  Languedoc  for  a  series  of  robberies, 
notwithstanding  the  intercession  of  the  provincial  nobility.* 
The  towns  established  a  police  of  their  own  for  internal  se- 
curity, and  rendered  themselves  formidable  to  neighboring 
plunderers.  Finally,  though  not  before  the  reign  of  Louis 
XI.,  an  armed  force  was  established  for  the  preservation  of 
police.^  Various  means  were  adopted  in  England  to  prevent 
robberies,  which  indeed  were  not  so  frequently  perpetrated 
as  they  were  on  the  continent,  by  men  of  high  condition. 
None  of  \hese  perhaps  had  so  much  efficacy  as  the  frequent 
sessions  of  judges  under  conmiissions  of  gaol  delivery.  But 
the  spirit  of  this  country  has  never  brooked  that  coercive 
police  which  cannot  exist  without  breaking  in  upon  personal 
liberty  by  irksome  regulations,  and  discretionary  exercise  of 
power ;  the  sure  instrument  of  tyranny,  which  renders  civil 
privileges  at  once  nugatory  and  insecure,  and  by  which  we 
should  dearly  purchase  some  real  benefits  connected  with  its 
slavish  discipline. 

I  have  some  difficulty  in  adverting  to  another  source  of 
Baiigioni  moral  improvement  during  this  period,  the  growth 
Mc^*  of  religious  opinions  adverse  to  those  of  the  estab- 

lished church,  both  on  account  of  its  great  obscurity,  and 
because  many  of  these  heresies  were  mixed  up  with  an 
excessive  fanaticism.     But  they  fixed  themselves  so  deeply 

I  Henault,  Abr^  Chronol.  k    Vkh.  *  Velly,  t  t.  p.  163,  where  this  inal> 

1266.    The  Inetitutione  of  Lonia  IX.  and  dent  la  told  in  an  Intereetlng  manner 

hie  BiieoeeBorB  relating  to  police  form  a  from  WllUam  de  Nangls.  BoulalnTillien 

part,  ttiongh  rather  a  smaller  part  than  haa  taken  an  extraonUnary  view  ot  the 

we  uonld  expect  from  the  title,  of  an  king^s  behaTior.    Hiet.  de  I'Anclen  Qoa-- 

immenee  work,  replete  with  miflcellan**  Temement,  t.  Q.  p.  36.      In  hie  ejef 

one  information,  by  Delamare,  Traits  de  princes  and  plebeians  were  made  to  be 

la  Police,  4  toIs.  in  ttMo.    A  sketch  of  the  slaves  of  a  fbndal  aristocracy, 

them  may  be  found  in  Veilj,  t.  t.  p.  M0,  *  Velly,  t.  tUI.  p.  182. 

t.  xYiii.  p.  487.  «  Id.  ZTiU.  p.  487. 
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In  the  hearts  of  ^the  inferior  and  more  numerous  clashes,  thej 
bore,  generally  speaking,  so  immediate  a  relation  to  the  state 
of  manners,  and  they  illustrate  so  much  that  more  visible 
and  eminent  revolution  which  ultimately  rose  out  of  them  in 
the  sixteenth  century,  that  I  must  reckon  these  among  the 
most  interesting  phenomena  in  the  progress  of  European 
society. 

Many  ages  elapsed,  during  which  no  remarkable  instance 
oecure  of  a  popular  deviation  from  the  prescribed  line  of 
belief;  and  pious  Catholics  consoled  themselves  by  reflecting 
that  their  forefathers,  in  those  times  of  ignorance,  slept  at 
least  the  sleep  of  orthodoxy,  and  that  their  darkness  was  in- 
terrupted by  no  false  lights  of  human  reasoning.^  But  from 
the  twelfth  century  this  can  no  longer  be  their  boast  An  in- 
undation of  heresy  broke  in  that  age  upon  the  church,  which 
no  persecution  was  able  thoroughly  to  repress,  till  it  finally 
overspread  half  the  surface  of  Europe.  Of  this  religious  in- 
novation we  must  seek  the  commencement  in  a  different  part 
of  the  globe.  The  Manicheans  afford  an  eminent  example 
of  that  durable  attachment  to  a  traditional  creed,  which  so 
many  ancient  sects,  especially  in  the  East,  have  cherished 
through  the  vicissitudes  of  ages,  in  spite  of  persecution  and 
contempt.  Their  plausible  and  widely  extended  system  had 
been  in  early  times  connected  with  the  name  of  Christianity, 
however  incom[)atible  with  its  doctrines  and  its  history.  Af- 
ter a  pretty  long  obscurity,  the  Manichean  theory  revived 
with  some  modification  in  the  western  parts  of  Armenia,  and 
was  propagated  in  the  eight  and  ninth  centuries  by  a  sect 
denominated  Paulicians.  Their  tenets  are  not  to  be  col- 
lected with  absolute  certainty  from  the  mouths  of  their 
ad.versaries,  and  no  apology  of  their  own  survives.  There 
seems  however  to  be  sufficient  evidence  that  the  Paulicians, 
though  professing  to  acknowledge  and  even  to  study  the 
apostolical  writings,  ascribed  the  creation  of  the  world  to  an 
evil  deity,  whom  they  supposed  also  to  be  the  author  of  the 
Jewish  law,  and  consequently  rejected  all  the  Old  Testament. 
Believing,  with  the  ancient  Gnostics,  that  our  Saviour  was 
clothed  on  earth  with  an  impassive  celestial  body,  they  denied 
the  reality  of  his  death  and  resurrection.'    These  errors  ex- 

1  Tleiirj,  8m  Diseonn  for  PHlst.  Bo-    Panlieiaiit  Is  fbund  la  a  little  treatlM  of 

tite.  P«trQfl  SicalaSf  who  IlTedabont  870^  an- 

s  The  most  authenUo  Mconnt  of  the    dur  Bull  the  MaoedoDian.    Uehad  boea 
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posed  them  to  a  long  and  cruel  persecutioil,  during  whidi  a 
colony  of  exiles  was  planted  bj  one  of  the  Greek  emperors 
in  Bulgaria.^  From  this  settlement  thej  silently  promulgat- 
ed their  Manichean  creed  over  the  western  regions  of  Chris- 
tendom. A  large  part  of  the  commerce  of  those  countries 
with  Constantinople  was  carried  on  for  several  centuries  by 
the  channel  of  the  Danube.  This  opened  an  immediate  in- 
tercourse with  the  Paulicians,  who  may  be  traced  up  that 
river  through  Hungary  and  Bavaria,  or  sometimes  taking 
the  route  of  Lombardy  into  Switzerland  and  France.'    In  the 


•mployed  on  an  •mbaMy  to  Tephrloa, 
tlie  priodiMl  town  of  them  heretics,  io 
that  he  might  easily  be  well  iafbnned : 
and,  thoagh  he  in  suffldently  bitted,  I 
do  not  see  any  reason  to  question  the 
general  truth  of  his  testLmooy,  especial- 
ly as  It  tallies  BO  well  with  what  we  learn 
of  the  predecessors  and  successors  of  the 
Paulicians.  They  had  r^ted  several 
of  the  Haniohean  doctrines,  those,  I  be- 
lieve, which  were  borrowed  from  the 
Oriental,  Gnostic,  and  Cabbalistic  phi- 
losophy of  emanation ;  and  therefore 
rsadily  condemned  Manea,  Tcpo&Vfiu^ 
ava&eftaTi^oi  Mavrfra.  But  they 
retained  his  capital  errors,  so  fiu  as  re- 
garded the  principle  of  dualism,  which 
be  had  taken  fh>m  Zerdusht's  reli^on, 
and  the  consequences  he  had  derived 
firom  it.  Petrus  Siculus  enumerates  six 
Paulician  heresies.  1.  They  maintained 
the  existence  of  two  deities,  the  one  evil, 
and  the  creator  of  this  world ;  the  other 
good,  called  vari^p  hrovpuvtoc,  the  ax^ 
thor  of  that  which  is  to  come.  2.  They 
refused  to  worship  the  Virgin,  and  as- 
serted that  Christ  brought  his  body  from 
heaven.  8.  They  rejected  the  Lord's  Sup- 

rr.  4.  And  the  adora'tion  of  tiie  cross. 
They  denied  the  authority  of  the 
Old  Testament,  but  admitted  the  New, 
except  the  epistles  of  St.  Peter,  and, 
perhaps,  the  Apocalypse.  6.  They  did 
not  acknowledge  the  order  of  priests. 

There  seen\8  every  reason  to  suppose 
that  the  Paulicians,  notwithstanding 
their  mistakes,  were  endowed  with  sin* 
eere  and  lealoos  piety,  and  studious  of 
the  Scriptures.  A  Paulician  woman 
asked  a  young  man  If  be  had  read  the 
Gospels:  he  replied  that  laymen  wera 
not  permitted  to  do  so,  but  only  the 
clergy:  ovk  i^eariv  ijfuv  Tot{  Koafu- 
KOLQ  oiai  Tovra  avaytvijaKeiVj  el  fjo^ 
roil  iipevai  fwvot/g  p  57.  A  curious 
proof  tiiat  the  Scriptures  wvre  already  for- 
bidden in  the  Greek  church,  which  I  am 
biellned  to  believe,  notwithstanding  the 


lenieney  with  which  Protestant  willers 
have  treated  it,  was  always  more  corrupt 
and  more  intolerant  than  the  Latin. 

1  Gibbon,  c.  M.  This  chapter  of  &•■ 
historian  of  the  Decline  and  Fall  upon 
the  Paulicians  appears  to  be  accurate,  as 
well  as  luminous,  and  is  at  least  flkr  su- 
perior to  any  modem  work  on  the  sub- 
jecc 

s  It  is  genezally  agreed,  that  ttte  Man- 
ioheans  from  Bu^ria  did  not  penetrate 
into  the  west  of  Europe  before  the  year 
1000:  and  they  seem  to  have  been  in 
small  numbers  tUl  about  1140.  We  find 
them,  however,  early  in  the  eleventh 
century.  Under  the  reign  of  Robert  in 
1007  several  heretics  were  burned  at  Or- 
Imlus  for  tenets  which  are  represented  se 
Manichean.  Velly,  t.  ii.  p.  907.  These 
are  said  to  have  been  Imported  tnm 
JtMly;  and  the  heresy  bqau  to  strike 
root  in  that  country  about  ttie  same  time. 
M uratori.  Dissert.  60  (Antichitd  Italiane, 
t.  iii.  p.  304).  The  Italian  Manicheans 
were  generally  called  Paterini,  the  mean- 
ing of  which  word  has  never  been  ex- 
pired. We  find  lew  traces  of  them  la 
France  at  this  time ;  but  about  the  be- 
ginning of  the  twelfth  century.  Guiberi« 
bishop  of  Soissons,  describes  the  heretics 
of  that  elty,  who  denied  the  reality  of 
the  death  and  resurrection  of  Jesus 
Christ,  and  rejected  the  sacraments 
Hist,  tltteraire  de  la  Fiance,  t.  x.  p.  461. 
befon  the  middle  of  that  age,  the 
Cathari,  Henricians,  Petrobuasians,  and 
others  appear,  and  the  new  opinions  at- 
tracted universal  notice.  Some  of  these 
seeteries,  however,  were  not  Mauicheana. 
Mosheim,  vol.  iii.  p.  116. 

The  acts  of  the  inquisition  of  Toulouse, 
published  by  Umborch,  Arom  an  ancient 
manuscript,  contain  many  additional 
proolii  that  the  Albigenses  held  the  Mani- 
chean doctrine.  Llmborch  himself  wiU 
guide  tile  reader  to  the  principal  pasAgea, 
p.  SO.  In  ftct,  the  proof  of  Manichoism 
among  the  heretics  of  the  twelfth  cen- 
tury 18  BO  strong  (for  I  have  confined 
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last  country,  and  especially  in  its  southern  and  eastern  prov- 
inces, they  became  conspicuous  under  a  variety  of  names ; 
such  as  Catharists,  Picanls,  Paterins,  but  above  all,  Albigen- 
ses.  It  is  beyond  a  doubt  that  many  of  these  sectaries  owed 
their  origin  to  the  Paulicians ;  the  appellation  of  Bulgarians 
was  distinctively  bestowed  upon  them ;  and,  according  to 
some  writers,  they  acknowledged  a  primate  or  patriarch  resi- 
dent in  that  country.^  The  tenets  ascribed  to  them  by  all 
contemporary  authorities  coincide  so  remarkably  with  those 
held  by  the  Paulicians,  and  in  earlier  times  by  the  Maniche- 
ans,  that  I  do  not  see  how  we  can  reasonably  deny  what  is 
confirmed  by  separate  and  uncontradicted  testimonies,  and 
contains  no  intrinsic  want  of  probability.* 


myMlf  to  those  of  Langnedoe,  aud  coald 
eftslly  have  brought  other  teetimony  a« 
to  the  Oathari)t  that  lahould  nererhave 
thought  of  arguing  the  point,  but  for 
the  coDflUeuce  of  some  modern  eccled- 
astical  writen.  — What  can  we  think  of 
one  who  lays,  *^  It  was  not  unusual  to 
stigroatiae  new  sects  with  the  odious 
nsjme  cf  Maniohees,  though  I  know  no 
evidence  that  there  were  any  real  remains 
of  that  ancient  sect  in  the  twelfth  cen- 
tury "  ?  Milner's  History  of  the  Church, 
vol.  ill.  p.  880.  Though  this  writer  was 
by  no  means  learned  enough  for  the  task 
be  undertook,  he  could  not  be  ignorant 
of  facts  related  by  Hosheim  and  other 
common  historians. 

I  will  only  add,  in  order  to  obviate 
cavilling,  that  I  use  the  word  Alblgenses 
for  the  Maniehean  sects,  without  pre> 
tending  to  assert  that  their  doctrines 
prevailed  more  in  the  neighborhood  of 
Albi  than  elsewhere.  The  main  position 
Is,  that  a  large  part  of  the  Lax^iiedocian 
heretics  against  whom  the  crusade  was 
directed  had  imbibed  the  PauUcian  opin> 
ions.  If  any  one  chooses  rather  to  eall 
them  Catharists,  it  will  not  be  material. 

1  M.  Paris,  p.  267.  (a.d.  1228.)  Circa 
dies  istos,  hseretiei  Albigensoi  constitu- 
erunt  sibi  Antipapam  In  finibus  Bulga- 
rornm, Croatlseet  Dalmatise,  nomine  Bar- 
tholomaeom«  fro.  We  are  assured  by 
good  authorities  that  Bosnia  was  full  of 
Manicheans  and  Arlans  as  late  as  the 
middle  of  the  fifteenth  century.  iEneos 
Sylvius,  p.  407 ;  Spondanus,  ad  an. 
1460;  Moeheim. 

*  There  has  been  so  prevalent  a  dis- 
pocdtlon  among  English  divines  to  vindl- 
csata  not  only  the  morals  and  sincerity, 
but  the  orthodoxy  of  these  Albigenses, 
that  I  deem  It  necessary  to  confirm  what 
I  have  said  in  the  text  by  some  author- 
tieB,  eq>eeiaUy  as  few  leaders  have  it 


in  their  power  to  examine  this  very  ob> 
Bcure  subject.  Petrus  Uonachns,  a  Cis- 
tercian monk,  who  wrote  a  history  of 
the  crusades  against  the  Albigenses, 
gives  an  account  of  the  tenets  main- 
tained by  the  diflerent  heretical  sects. 
Many  of  them  asserted  two  principles  or 
creative  beings:  a  good  one  fbr  things 
invisible,  an  evil  one  for  things  visible 
the  former  author  of  the  New  Testa- 
ment, the  latter  of  the  Old.  Novum 
Teetamentum  beuigno  deo,  vetus  vero 
maligno  atcribuebant ;  et  illud  omnin6 
repudiabant,  prseter  quasdam  auctorl- 
tates,  qusB  de  Veteri  Testamento  Novo 
sunt  insertsB,  quas  ob  Novi  reveren- 
ttam  Testamenti  recipere  dignum  SBsti- 
mabant.  A  vast  number  of  strange  er- 
rors are  imputed  to  them,  most  of  which 
are  not  mentioned  by  Alanus,  a  more 
^passionate  writer.  Da  Chesne,  Scrip- 
tores  Prancorum,  t.  V.  p.  666.  This 
Alanus  de  Insulis,  whose  treatise  against 
heretics,  written  about  1200,  was  pub- 
lished by  Masson  at  Lyons,  in  1612,  has 
left,  I  think,  conclusive  evidence  of  the 
Manicheism  of  the  Albigenses.  He  states 
their  argument  upon  every  disputed 
point  as  fhlrly  as  possible,  though  his 
refutation  is  bf  course  more  at  length. 
It  appears  that  great  discrepancies  of 
opinion  existed  among,  these  heretics, 
but  the  general  tenor  of  their  doctrines 
is  evidently  Maniehean.  Aiunt  hseretici 
temporis  nostri  quod  duo  sunt  principia 
rerum,  principium  lucis  et  principlum 
tenebrarum,  &c.  This  opinion,  strange 
as  we  may  think  it,  was  supported  by 
Scriptural  texts ;  so  insufficient  is  a  mere 
acquaintance  witii  the  sacred  writings  to 
secure  unlearned  and  pngudiced  minds 
firom  the  wildest  perversions  of  their 
meaning?  Some  denied  the  reality  of 
Christ's  body ;  others  his  being  the  Son 
of  Qod;  many  the  resurrection  of  tht 
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But  though  the  derivation  of  these  heretics  called  Albi- 
genses  from  Bulgaria  is  sufficientlj  proved,  it  is  bj  no  means 
to  be  concluded  that  all  who  incurred  the  same  imputation 
either  derived  their  faith  from  the  same  country,  or  had 
adopted  the  Manichean  theory  of  the  Paulicians.  From  the 
very  invectives  of  their  enemies,  and  the  acts  of  the  Inquisi- 
tion, it  is  manifest  that  almost  every  shade  of  heterodoxy  waa 
found  among  these  dissidents,  till  it  vanished  in  a  simple 
protestation  against  the  wealth  and  tyranny. of  the  clergy. 
Those  who  were  absolutely  free  from  any  taint  of  Maniche- 
ism  are  properly  called  Waldenses ;  a  name  per- 
petually confounded  in  later  times  with  that  of 
Albigenses,  but  distinguishing  a  sect  probably  of  separate 
origin,  and  at  least  of  different  tenets.  These,  according  to 
the  majority  of  writers,  took  their  appellation  from  Peter 
Waldo,  a  merchant  of  Lyons,  the  parent,  about  the  year  1160, 
of  a  congregation  of  seceders  from  the  church,  who  spread 
very  rapidly  over   France   and  Germany.*     According  to 


W«ld«iiMii. 


body ;  some  et«a  of  a  fbtara  itato. 
They  aanrted  in  geDeral  the  Mosaic  law 
to  have  proceeded  fltom  the  derlK  pror- 
Ing  this  07  the  crimes  committed  during 
its  dispensation^  and  by  the  words  of  St. 
Paul,  *'  the  law  entered  that  sin  might 
abound."  They  rejected  in&nt  baptism, 
bat  were  diyided  as  to  the  reason;  some 
saying  that  Inlknts  oould  not  rin,  and 
did  not  need  baptism ;  others,  that  they 
could  not  be  saved  without  iUth,  and 
consequently  that  it  was  useless.  They 
held  sin  after  baptism  to  be  irremiMlble. 
It  does  not  appear  that  they  r^ted 
either  of  the  sacraments.  They  laid 
great  stress  upon  the  impoaition  of 
hands,  which  seems  to  have  been  their 
distinctiTe  rite. 

One  circumstance,  which  both  Alanus 
and  Hobertus  Monachus  mention,  and 
which  other  authorities  oonflrm,  is  ttieir 
diTislon  into  two  classes;  the  Perfisct 
and  the  Credentes,  or  Consolati.  both  of 
which  appellatloofl  are  used.  Tne  former 
abstained  from  animal  food,  and  flrom 
larriage,  and  led  in  erery  respect  an 
ustere  life  The  latter  were  a  kind  of 
lay  brethren,  Uring  in  a  secular  manner. 
This  distinction  is  thoroughly  Mani- 
chean, and  leares  no  doubt  as  to  the 
origin  of  the  Albigenses.  See  Beau- 
sobre,  Hist,  dn  Manich^lsme,  t.  li.  p.  7ffi 
and  777.  This  candid  writer  represents 
the  early  Manicheans  as  a  harmless  and 
austere  set  of  enthusiasts,  exactly  what 
the  Paulicians  and  Albigenses  appear  to 
bate  been  in  snooeeding  ages.    As  many 


calumnies  were  Tented  against  one  m 
the  other. 

The  long  battle  as  to  the  Manleheism 
of  the  Albigensian  seotaries  has  been 
renewed  since  the  pablication  of  this 
work,  by  Dr.  Maltland  on  one  side,  and 
Mr.  Faber  and  Or.  Gilly  on  the  other ; 
and  it  is  not  likely  to  reach  a  termina- 
tion ;  being  conducted  by  one  party  with 
fiir  less  re^trd  to  the  weight  of  evidence 
than  to  the  bearing  it  may  have  on  the 
theological  hypotheses  of  the  writers.  I 
have  seen  no  reason  for  altering  what  is 
said  in  the  text. 

The  chief  strength  of  the  argument 
seems  to  me  to  lie  in  the  independent 
testimonies  as  to  the  Manleheism  of  the 
Paulicians,  in  Petrus  Siculus  and  Pho- 
tius,  on  the  one  hand,  and  as  to  that  of 
the  Languedoeian  heretics  In  the  Latin 
writers  of  the  twelfth  and  thirteenth 
centuries  on  the  other ;  the  connection 
of  the  two  sects  through  Bulgaria  being 
established  by  history,  but  the  latter 
class  of  writers  bdng  unacquainted  with 
the  former.  It  is  certain  that  the  prob- 
ability of  general  truth  in  these  concur- 
rent testimonies  is  greativ  enhanced  by 
their  independence.  And  it  will  be  found 
that  those  who  deny  any  tinge  of  Manl- 
eheism in  the  Albigenses,  ars  equally 
confident  as  to  the  orthodoxy  of  the 
PauUcians.  [1848.] 

1  The  contempoTwy  writers  seem  uni- 
formly ui  represent  Waldo  as  the  founder 
of  the  Waldenses;  and  I  am  not  aware 
that  they  refer  the  locality  of  that  aeet  to 
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otbei'^,  the  original  Waldenses  were  a  race  of  uncorrupted 
shepherds,  who  in  the  valleys  of  the  Alps  had  shaken  off,  or 
perhaps  never  learned,  the  system  of  superstition  on  which 
the  Catholic  church  depended  for  its  ascendency.  I  am  not 
certain  whether  their  existence  can  be  distinctly  traced  beyond 
the  preaching  of  Waldo,  but  it  is  well  known  that  the  proper 
seat  of  the  Waldenses  or  Yaudois  has  long  continued  to  be  in 
certain  valleys  of  Piedmont.  These  pious  and  innocent  sec- 
taries, of  whom  the  very  monkish  historians  speak  well, 
appear  to  have  nearly  resembled  the  modem  Moravians. 
They  had  ministers  of  their  own  appointment,  and  denied 
the  lawfulness  of  oaths  and  of  capital  punishment  In  other 
respects  their  opinions  probably  were  not  far  removed  from 
those  usually  called  Protestant     A  simplicity  of  dress,  and 

ih«  TallejB  of  Piedmont,  between  Bxtlos  Ohe  fU  torltta  lore  que  sen  al  dexiex 

and  Pignerol  («ee  Leber's  map),  which  temp. 

have  CO  long  been  distiogubhed  as  the  Eleven  hundred  yean  are  now  gone 

native  country  of  the  Vaudoia.    In  the  and  past,                                             « 

acts  of  the  Inquisition,  we  find  Walden-  Since  thus  it  ms  written ;  These  timee 

ses,  aive  pauperes  de  Lugduno,  used  m  are  the  last. 

equivalent  terms ;  and  it  can  hardly  be  See    Literature   of    Europe  In 

doubted  that  the  poor  men  of  Lyons  16th,   16th,  and  17th  Centuries, 

were  the  disciples  of  Waldo.    Alanus,  chap.  1,  (  SS. 

the  second  book  of  whose  treatise  ag^nst  t  k-«-  a...»<i  k<«<»>.».  .  »«.«>««  t»  .  i-*- 

hereUcs  is  an  attack  upon  the  WaldSses,  l^  i^""*  ^Zlf^wrSSllti  f^! 

expre8fly    derives    thSn    from    Waldo!  !?jS'  ,^5 «?  I?5S^mLSS?S?1r -! 

Petrus  Monachu.  does  the  same.    These  *\^*\?jHni-^l''*J,te^ 

seem  strong  authorities,  as  it  is  not  eaiiy  "'SL?5S!"'\?r  Si!±^  nS^^Jt^!^ 

to  peweive'what  advantage  they  could  l"?f!;2  ^'  M  iS?  2ft    on?iS7.fh!^f" 

derive  from  mlsrepresentSlon.     It  has  SS""/;  P;«^  *u  a^^^J^^ 

STed'hrs^rm^lSS^^'t?^^^^  iuU^n^H-^tivt'^S  tZc 

^Z^^T^S^^iS^^^^^tuIf^^n  *»»«  ^^^y  has  lately  been  discovered  in  a 

I^*?™r;JL^i  1  «„E  &S  S?J*LJli?  MS.  ehiODide  of  the  Abbey  of  Corvey, 

S^KS«?ii;«El^«?^«f^.S;     T  '^Woh   appears   to   have   been  written 

^e'^^^i''£'S:^Ztl:^iJ    Sn7u'rv'^^o"n^*Sf nSsU'S   ^C 

^ti^l   nufni^^.  Ph,I^h^iT  fl<Je™'  »^«l  «  SuaviJl,  Suicift,  et  Bavaria 

riastical  History  of  the  Churches   of  humilUre  voluerunt ;  \iominei  seducti  ab 

Piedmont),  but  without  finding  any  suf-  ""ft".!*  «JL^*^  ai^nH^i.,™  Krti«ir.«™ 

flcienir  pro;>f  for  this  supposition,  which  ;S?l?L'^2%ri^Um  hih  Zt  ?t  «^^^ 

nevertheless  U  not  to  be  rS«5ted  lis  abso-  S^Vnl'^Soni^    ^^Sni^Jia™  '5lf^^ 

ls"?i^isst:Sf*;n?n5r:iircS??i  StTif^rtS^ie.l.'^'S^n^roS^ 

i.  N^hfrLwS  t;  S^rS  S?Jm,2l^i1    («  8«»«<*)  metoatores,  qui  biblla  edis- 

bridge,  and  another  m  that  of  Geneva.  »ntur,  quos  credunt  esse  novoe.  NolunI 
This  p!>em  is  alleged  tobear  date  in  1100,  I'J^iSfn^nJ^^S,^'*;  "«?^  ^Ji'SflS? 
more'^than  halfV  century  befoie   thi    JJ^S  l?««m  ^iS  nS^ni^JT^^  HS  ' 

TndtVvlr^^y!Z!^^  lll"^^    Sm^  Hu^riJld Ss^ve^e?aX 

**°*^'^'  illufltiated  the  eonneotlon  of  tfie  Bui 

Ben  ha  mil  et  eent  ans  oompli  entler>    garians  with  these  seetarlet 
•ment. 


570 


WEDE  DIFFUSION 


Cbai  IX.  Pajct  IL 


eepeciallj  the  use  of  wooden  sandals,  was  affected  by  tliia 
people.* 

I  have  already  had  occasion  to  rehite  the  severe  persecu- 
tion which  nearly  exterminated  the  Aibigenses  of  Languedoo 
at  the  close  of  the  twelfth  century,  and  involved  the  counts 
of  Toulouse  in  tlieir  ruin.  The  Catharists,  a  fraternity  of 
the  same  Paulician  origin,  more  dispersed  than  the  Albi* 
genses,  had  previously  sustained  a  similar  triaL  Their 
belief  was  certainly  a  compound  of  strange  errors  with 
truth;  but  it  was  attended  by  qualities  of  a  far  superior 
lustre  to  orthodoxy,  by  a  sincerity,  a  piety,  and  a  self-devotion 
that  almost  purified  the  age  in  which  they  lived.*    It  is  al- 


1  The  Waldenae*  irere  almji  oonsid- 
tared  its  much  len  erroneous  in  their 
tenets  than  the  Aibigenses,  or  Bfaoi- 
eheans.  Erant  praetwca  alii  bssreticl, 
■ays  Robert  Monachus  In  the  passage 
above  quoted,  qui  Waldenses  dicebantur, 
a  quodam  Waldio  nomine  Lugduaensi. 
Hi  quidem  mali  erant,  sed  ooniparattone 
aliorum  hereticorum  loug6  mfnus  per- 
Tenii  1^  in  multis  enim  nobiiicum  conve- 
niebant,in  quibusdam  dJasentiebant.  The 
only  fkults  be  seems  to  impute  to  them 
are  the  denial  of  the  lawfulness  of  oaths 
and  capital  punishment,  and  the  wearing 
wooden  shoes.  By  this  peculiarity  of 
wooden  sandals  (sabots)  they  got  the 
name  of  Sabbatati  or  Insabbatatt.  (Du 
Cange.)  William  du  Puy,  another  his- 
torian of  the  same  time,  makes  a  similar 
distinction.  Erant  quidam  Ariani,  qui* 
dam  Uanichsei,  quidam  etiam  Waldenses 
dTe  Lugdnnenses,  qui  licet  inter  se  dis- 
sidentes,  omnes  tamen  in  animarum  per- 
niciem  contra  fid^m  Catholicam  conspira- 
bant;  et  illi  quidem  Waldenses  contra 
alios  aoutissimd  disputant.  Du  Chesne, 
t.  f.  p.  666.  AJanuSjin  his  second  book, 
where  he  treats  of  the  Waldenses.  charges 
them  princioally  with  disregarding  the 
authority  of  the  church  and  preaching 
without  a  regular  mission.  It  is  erident 
however  ftrom  the  acts  of  the  Inquisition, 
that  they  denied  the  existence  ot  purga- 
tory ;  and  1  should  suppose  that,  even  at 
that  time,  they  had  thrown  off  most  of 
the  popish  system  of  doctrine,  which  is 
10  nearly  connected  with  clerical  wealth 
and  power.  The  difference  made  in 
these  records  between  the  Waldenses  and 
the  Manichean  sects  shows  that  the  im- 

{stations  cast  upon  the  latter  were  not 
ndiscriminate  cainmniee.  SeeLiml)orch, 
p.  201  and  228. 

The  Ilistory  oi  Languedoo,  by  Vais- 
■ette  and  Vich,  contains  a  very  good 
account  of  the  sectaries  In  tliat  country ; 


but  I  have  not  immediate  access  to  Mm 
book.    I  believe  that  proof  will  he  IbaiMl 
of  the  distinction  between  the  Waldenaea 
and  Aibigenses  in  t.  iii.  p.  446.    But  I 
am  satisfied  that  no  one  who  has  looked 
at  the  original  authorities  will  dispute  the 
proposition.  These  Benedictine  historians 
represent  tlie  Henricians,  an  early  set  ot 
reformers,  condemned  hy  the  council  of 
Lombei,  In  1165,  as  Manichees.  Mosh^m 
considers  them  as  of  the  Vaudois  sohool. 
They  appeared  some  time  before  Waldo. 

*  The  general  testimony  of  their  ene- 
mies to  the  purity  of  morals  among  the 
Langnedoclan  and  Lyonese  sectaries  is 
abundantly  sufficient.  One  Rcgnier,  who 
had  lived  among  them,  and  became  after- 
wards an  inquisitor,  does  them  justice  in 
this  respect.  See  Turner's  History  of 
England  for  several  other  proofh  of  this. 
It  must  be  conftssed  that  the  GathartotB 
are  not  free  fkom  the  imputation  of  pio- 
misouous  licentiousness.  But  whether 
this  was  a  mere  calumny,  or  partly 
founded  upon  truth,  I  cannot  determine. 
Their  prototypes,  the  ancient  Gnostics, 
are  said  to  have  been  divided  into  two 
parties,  the  austere  and  the  relaxed ;  both 
condemning  marrisge  for  opposite  rea- 
sons. Alan  us,  in  the  book  above  quoted, 
seems  to  have  taken  up  several  vulgar 
prejudices  against  the  Cathari.  He  gives 
an  etymology  of  ^eir  name  k  catto; 
quia  oeculantur  posteriora  catti ;  in  eujits 
specie,  ut  ainnt,  appareret  lis  Lucifer*  p. 
146t  This  notable  chai^  was  brought 
afterwards  against  the  Templars.  ' 

As  to  the  Waldenses,  their  innooenco 
is  out  of  all  doubt.  Mo  book  can  bo 
written  in  a  more  edifying  manner  than 
La  Noble  Loi^on,  of  which  large  extracts 
are  given  by  Leger«  in  his  Histoire  dea 
Eglises  Vaudoi5es.  Four  lines  are  quotod 
by  Voltoire  (Hist.  Universelle,  o.  68),  as 
a  specimen  of  the  Provencal  langoaigo, 
thoui^  they  belong  rather  to  the  patoif 
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ways  important  to  perceive  that  these  high  moral  excellences 
have  no  necessaiy  connection  with  speculative  truths ; .  and 
upon  this  account  I  have  been  more  disposed  to  state  ex- 
plicitly the  real  Manicheism  of  the  Albigenses ;  especially  as 
Protestant  writers,  considering  aM  the  enemies  of  Rome  as 
their  friends,  have  been  apt  to  place  the  opinions  of  these 
sectaries  in  a  very  false  light  In  the  course  of  time,  un- 
doubtedly, the  system  of  their  Paulician  teachers  would  have 
yielded,  if  the  inquisitors  had  admitted  the  experiment,  to  a 
more  accurate  study  of  the  Scriptures,  and  to  the  knowledge 
which  they  would  have  imbibed  from  Uie  church  itself.  And, 
in  fact,  we  find  that  the  peculiar  tenets  of  Manicheism  died 
away  afler  the  middle  of  the  thirteenth  century,  although  a 
spirit  of  dbsent  from  the  established  creed  broke  out  in  abun- 
dant instances  during  the  two  subsequent  ages. 

We  are  in  general  deprived  of  explicit  testimonies  in  tra- 
cing the  revolutions  of  popular  opinion.  MUch  must  therefore 
be  left  to  conjecture ;  but  I  am  inclined  to  attribute  a  very 
extensive  effect  to  the  preaching  of  these  heretics.  They 
appear  in  various  countries  nearly  during  the  same  period, 
in  Spain,  Lombardy,  Germany,  Flanders,  and  England,  as 
well  as  France.  Thirty  unhappy  persons,  convicted  of  deny- 
ing the  sacraments,  are  said  to  have  perished  at  Oxford  by 
cold  and  famine  in  the  reign  of  Henry  11.  In  every  coun- 
try the  new  sects  appear  to  have  spread  chiefly  among  the 
lower  people,  which,  while  it  accounts  for  the  imperfect  notice 
of  historians,  indicates  a  more  substantial  influence  upon  the 
moral  condition  of  society  than  the  conversion  of  a  few  nobles 
or  ecclesiastics.^ 

of  ftha  Talleva.    Bat  u  he  hu  not  wfAtd  taries.    Beddes  Moflbeim,  wlio  ban  paid 

Ibein  rightlr.  and  a»  tbey  illustrate  the  considerable  attention  to  the  sal()ect,  I 

•abject  of  thiB  notcjl  ahall  repeat  them  would  mention  lome  articles  in  Da  Cange 

here  from  Leger,  p.  28.  which  supply  gleanings :  namely,  Be^- 

Que  seli«  troha  alcun  bon  oue  .ollia    »^"p^i^^^  ^^^"^  ^"^ 

ai^n^^^if^Zi'S^^  \it^  »l       tipon'the  subject  of  the  Waldens«i  and 
^  m  SSi  n^udi^i  n»  J«»»  ^    Albginses   genSoiy,  I  have    borrowed 

Ni  aroutrar,  ni  auciie,  ni  penie  ds    1?™?  T*  ?^if  ^S^T'Sf'^'iS*',*^'^  "5 
rftntruv  "••*'"^»  "*  !*•"*•  «■    Bogland,  Tol.  ii.  p.  877, 898.  This  learned 

Ni  Tenjar  w  de  U  sio  ennemie,  Zti^^t^^  •**"  '^™*  ^J"  "*?*i"Ki??i 

Till  ^il^  ««^  I-  vJ^^r.  r^Vw-«*  A^    Ikllen  into  my  way ;  and  I  am  indebted  to 
im  dison  quel  es  Vaudes  e  degne  de    ,^j^  for  aknowled^  of  Alanus's  treadse, 

°*""''  which  I  bare  since  read.    At  the  same 

1  It  would  be  difficult  to  specify  all  time  I  must  observe,  that  Mr.  Turner 

the  dispersed  authorities  wliich   attest  has  not  perceived  the  essential  distino- 

the  ezisteoce  of  the  sects  derived  from  tton  between  the  two  leading  sects. 

tlM  Waldenses  «nd  Pauliciana    in    the  The  name  of  Albigenses  does  not  tn 

twelfVhi  thirteenth,  and  fourteenth  oen-  quently  occur  alter  the  middle  of  the 
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But  even  where  men  did  not  absolutely  enlist  under  the 
banners  of  anj  new  sect,  thej  were  stimulated  by  the  temper 
of  their  age  to  a  more  zealous  and  independent  discussion  of 
their  religious  system.  A  curious  illustration  of  this  is  fur- 
nished by  one  of  the  letters  of  Innocent  III.  He  had  been 
informed  by  the  bishop  of  Metz,  as  he  states  to  the  clergy 
of  the  diocese,  that  no  small  multitude  of  laymen  and  women, 
having  procured  a  translation  of  the  gospels,  epistles  of  St. 
Paul,  the  psalter,  Job,  and  other  books  of  Scripture,  to  be 
made  for  diem  into  French,  meet  in  secret  conventicles  to 
hear  them  read,  and  preach  to  each  other,  avoiding  the  com- 
pany of  those  who  do  not  join  in  their  devotion,  and  having 
been  reprimanded  for  this  by  some  of  their  parish  priests, 
have  withstood  them,  alleging  reasons  from  the  Scriptures, 
why  they  should  not  be  so  forbidden.  Some  of  them  too 
deride  the  ignorance  of  their  ministers,  and  maintain  that 
their  own  books  teach  them  more  than  they  can  learn  from 
the  pulpit,  and  that  they  can  express  it  better.  Although  the 
desire  of  reading  the  Scriptures,  Innocent  proceeds,  is  rather 
praiseworthy  than  reprehensible,  yet  they  are  to  be  blamed 
for  frequenting  secret  assemblies,  for  usurping  the  office  of 
preaching,  deriding  their  own  ministers,  and  scorning  the 
company  of  such  as  do  not  c6ncur  in  their  novelties.  He 
presses  the  bishop  and  chapter  to  discover  the  author  of  this 
translation,   which   could  not  have   been    made  without   a 

thlrteentb  century ;  but  the  WaldeoMi,  prison ;   so    that  no  person   in    Arraa 

or  Mote  bearing  that  denomination,  were  tboiaght  himself  safe.     It  was  belieTed 

dispersed  orer  Europe.    As  a  term  of  that  many  were  aooused  for  the  sake  of 

different  reproach  was  dertred  finom  the  their  possessions,  which  were  confiscated 

word  Bulgarian,  so  vauderie,  or  the  pro-  to  Uie  use  ot  the  church.    Ac  length  the 

'Ibssion  of  the  Vaudois,  was  sometimes  duke  of  Bur;; undy  interfered,  and  put  a 

applied  to  witchcraft.    Thus  in  the  pro-  stop  to   the  persecutions.     The  whole 

ceedlngs  of  the   Chambre  Brulante  at  narrative  in  Du  Glercq  is  intereetlog,  as 

Anas,  in  1469,  against  persons  accused  a  curious  document  of  the  tyranny  of 

of  floreery,   their  crime  Is  denominated  bigots,  and  of  the  Ikcillty  with  which  It 

vauderie.  The  fullest  account  of  this  re-  is  turned  to  priTate  ends, 

markable  story  is  found  in  the  Memoirs  To  return  to  the  Waldenses :  the  prin- 

of  Du  Clercq,  first  published  In  the  gen-  oipal  course  of  their  emigration  Is  said  to 

oral  collection  of  ULstorlcal  Memoirs,  t.  have  been  into  Bohemia,  where,  in  the 

Is.  p.  690,  471.     It  exhibits  a  complete  fifteenth  century,  the  name  was  borne  by 

parallel  to  the  eTents  ttutt  happened  in  one  of  the  seceding  sects.    By  their  pro- 

1682  at  Salem  in  New  England.    A  few  feeslon  of  Iklth,  presented  to  Ladislaus 

obscure  persons  were  accused  of  «aiM/me|  Posthumus,  it  appears    that    they  ao- 

or  witchcraft.  After  their  condmnnation,  knowledged  the  corporal  presence  in  the 

which  was  founded  on  confemdons  ob-  eucharlst,    but  rejected  purgatory  and 

tained  by  torture,  and  afterwards  rstrao-  other  Romish  doctrines.    See  it  in  the 

ted,  an  epidemical  contagion  of  super-  Fasciculus  Rerum  expetendarnm  etfti- 

stltious  dread  was  didfused  all  around,  glendarum,  a  collection  of  tieatlsea  Illas- 

Nnmbers  were  arrested,  burned  alive  by  trating  the  origin  of  the  Reflbrmation, 

order  of  a  tribunal  Instituted  for  the  do*  origluallv  published  at  Oolofrne  In  1686, 

tMtkm  <tf  this  olbiioe,  or  detained  in  and  reprinted  at  London  in  1600. 
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knowledge  of  letters,  and  what  were  his  intentions,  and  what 
degree  of  orthodoxy  and  respect  for  the  Holy  See  those  who 
used  it  possessed.  This  letter  of  Innocent  III.,  however, 
considering  the  nature  of  the  man,  is  sufficiently  temperate 
and  conciliatory.  It  seems  not  to  have  answered  its  end ;  for 
in  another  letter  he  complains  that  some  members  of  this  little 
association  continued  refractory  and  refused  to  obey  either  the 
bishop  or  the  pope.* 

In  the  eighth  and  ninth  centuries,  when  the  Vulgate  had 
ceased  to  be  generally  intelligible,  there  is  no  reason  to  sus- 
pect any  intention  in  the  church  to  deprive  the  laity  of  Ihe 
Scriptures.  Translations  were  freely  made  into  the  vernac- 
ular languages,  and  perhaps  read  in  churches,  although  the 
acts  of  saints  were  generally  deemed  more  instructive. 
Louis  the  Debonair  is  said  to  have  caused  a  German  version 
of  the  New  Testament  to  be  made.  Otfrid,  in  the  same  cen- 
tury, rendered  the  gospels,  or  rather  abridged  them,  into 
German  verse.  This  work  is  still  extant,  and  is  in  several 
respects  an  object  of  curiosity.*  In  the  eleventh  or  twelfth 
century  we  find  translations  of  the  Psalms,  Job,  Kings,  and 
the  Maccabees  into  French.'  But  after  the  diffusion  of  he- 
retical opinions,  or,  what  was  much  the  same  thing,  of  free 
inquiry,  it  became  expedient  to  secure  the  orthodox  faith  from 
lawless  interpretation.  Accordingly,  the  council  of  Toulouse 
in  1229  prohibited  the  laity  from  possessing  the  Scriptures; 
and  this  precaution  was  frequently  repeated  upon  subsequent 
occasions.^ 


1  Open  Innocent  III.  p.  4®,  687.    A  wUeh  implies  an  anthoHaed  tranidation. 

translation  of  the  Bible  had  been  made  And  we  may  adopt  in  a  great  measnre 

hj  direction  of  Peter  Waldo;  but  wheth-  Lappenberg's  proposition,  which  ibllowa 

er  this  used  in  Lorraine  was  the  same,  the  abore  posmge :  "  The  numeroxis  rer- 

does  not  appear.     Meti  was  taU  of  the  sions  and  paraphrases  of  the  Old  and 

Vaudois,  as  we  find  by  other  anthoriUes.  New  Testament  made  those  books  known 

*  Schilteri  Thesaurus  Antiq.  Teutonl*  to  the  laity  and  more  Ihmiliar  to  the 
oonun.  elerffy.'' 

*  M^m  df  I'Aoad.  des  Inscript.  t.  zrii.  We  haTe  seen  a  little  aboTe,  that  the 
p.  720  laity  were  not  permitted  by  the  Greek 

<  The  Anglo-Saxon  versions  are  deserr-  Church  of  the  ninth  century,  and  prob- 
ing of  particular  remark.  It  has  been  ably  befbre.  to  read  the  Scriptures,  eren 
said  that  our  church  maintained  the  in  the  original.  This  shows  how  much 
pri-rilege  of  having  part  of  the  daily  ser-  more  honest  and  pious  the  Western 
Tioe  in  the  mother  tongue.  "  Eren  the  Church  was  before  she  became  corrupted 
mass  itself,"  says  lAppenbeig,  "  was  not  by  ambition  and  by  the  captlTating  hope 
read  entirely  in  Latin."  Hist,  of  Eng-  of  keeping  the  laity  in  scrritude  by  means 
land,  vol.  i.  p.  202.  This,  however,  is  of  ignorance.  The  translation  of  the  four 
denied  by  Lingard,  whoee  authority  is  Books  of  Kings  into  French  has  beea 
probably  superior.  Hist,  of  Ang.-Sax.  published  in  the  Collection  deDocumens 
Church,  i.  807.  But  he  allows  that  the  InMits,  1841.  It  is  in  a  northern  dialect, 
Bpistle  and  Qospel  were  read  in  English,  but  the  age  seems  not  satislisctorily  as 
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The  ecclesiastical  history  of  the  thirteenth  or  fourteenth 
centuries  teems  with  new  sectaries  and  schismatics,  varioas  in 
their  aberrations  of  opinion,  but  all  concurring  in  detestadoo 
of  the  established  church.*  They  endured  severe  persecu- 
tions with  a  sincerity  and  firmness  which  in  any  cause  ought 
to  command  respect  But  in  general  we  find  an  extravagant 
fanaticism  among  them ;  and  I  do  not  know  how  to  look  for 
any  amelioration  of  society  from  the  Franciscan  seceders,  who 
quibbled  about  the  property  of  things  consumed  by  use,  or 
from  the  mystical  visionaries  of  different  appellations,  whose 
moral  practice  was  sometimes  more  than  equivocal.  Those 
who  feel  any  curiosity  about  such  subjects,  which  are  by  no 
means  unimportant,  as  they  illustrate  the  hbtory  of  the 
human  mind,  will  find  them  treated  very  fully  by  Mosheim. 
But  the  original  sources  of  information  are  not  always 
accessible  in  this  country,  and  the  research  would  perhaps  be 
more  fatiguing  than  profitable. 

I  shall,  for  an  opposite  reason,  pass  Ughtly  over  the  great 
LoUards  of     revolution  in  religious  opinion  wrought  in  England 
XogUod.       i)y  Wicliffe,  which  will  generally  be  familiar  to  the 
reader  from  our  common  historians.    Nor  am  I  concerned  to 
treat  of  theological  inquiries,  or  to  write  a  history  of  the 
church.     Considered  in  its  effects  upon  manners,  the-  sole 
point  which  these  pages  have  in  view,  the  preaching  of  this 
new  sect  certainly  produced  an  extensive  reformation.     But 
their  virtues  were  by  no  means  free  from  some  unsocial  qual- 
ities, in  which,  as  well  as  in  their  superior  attributes,  the  Lol- 
lards bear  a  very  close  resemblance  to  the  Puritans  of 
Elizabeth's  reign ;  a  moroseness  that  proscribed  all  cheerful 
amusements,  an  uncharitable  malignity  that  made  no  distinc- 
tion in  eondemning  the  established  clergy,  and  a  narrow 
prejudice  that  applied  the  rules  of  the  Jewish  law  to  modem 
institutions.*    Some  of  their  principles  were  far  more  dan- 

Mrtaioed ;  the  close  of  the  elerenth  oen-    Bat  It  nifty  be  traced  Uf^er,  and  is  re- 
Iai7  1«  the  earliest  date  that  can  be  as-    markably  pointed  oot  by  Dante. 

^yj^l  J!'Vk*^'??#*k'  **!?*'  ^J*"****      Quand?Xl,  chl  5lede  sovnTsuqi, 
were  made  in  the  twelfth ;  seTeral  man-      ?„fctaneggiar  co'  regi  a  lal  fi  tlstiL 

'^'*E'■*'L?'**™u!?u*^*^'^**At'^?''*  Inferno,  cant.  xlx. 

one  has  been  pnblished  by  Dr.  OUly.  ' 

[1848.1  *  WaMnffham,  p.  288 ;  Lewis's  Lift  of 
1  The  application  of  the  Tislonsofthe  Peeock,  p.  65.  Bishop  Pecock'a  aoswec 
Apocalypse  to  the  corruptions  of  Rome,  to  the  Lollards  of  his  time  contains  pas- 
has commonly  been  said  to  hare  been  sages  well  worthy  of  Hooker,  both  Ik 
Oist  made  by  the  Franciscan  seoeders.  welKht  of  matter  and  dignity  of  atyW 
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gerous  to  the  good  order  of  society,  and  cannot  justly  be 
ascribed  to  the  Puritans,  though  they  grew  afterwards  out  of 
the  same  soil.  Such  was  the  notion,  which  is  imputed  also  to 
the  ^Ibigenses,  that  civil  magistrates  lose  their  right  to  gov- 
ern by  committing  sin,  or,  as  it  was  quaintly  expressed  in 
the  seventeenth  century,  that  dominion  is  founded  in  grace. 
These  extravagances,  however,  do  not  belong  to  the  learned 
and  politic  Wicliffe,  however  they  might  be  adopted  by  some 
of  his  enthusiastic  disciples.^  Fostei*^  by  the  general  ill-will 
towards  the  church,  his  principles  made  vast  progress  in  £ng« 
land,  and,  unlike  those  of  earlier  sectaries,  were  embraced  by 
men  of  rank  and  civil  influence.  Notwithstanding  the  check 
they  sustained  by  the  sanguinary  law  of  Henry  IV.,  it  is 
highly  probable  that  multitudes  secretly  cherished  them  down 
to  the  era  of  the  Reformation. 

From  England  the  spirit  of  religious  innovatioil  was  propa- 
gated into  Bohemia ;  for  though  John  HusB  was  Honites  of 
very  far  from  embracing  all  the  doctrinal  system  boi»«™*»- 
of  Wicliffe,  it  is  manifest  that  his  zeal  had  been  quickened  by 
the  writings  of  that  reformer.^   Inferior  to  the  Englishman  ^n 
ability,  but  exciting  greater  attention  by  his  constancy  and 
sufferings,  as  well  as  by  the  memorable  war  which  his  ashes 
kindled,  the  Bohemian  martyr  was  even  more  eminently  the 
precursor  of  the  Reformation.     But  still  regarding  these  dis- 
sensions merely  in  a  temporal  light,  I  cannot  assign  any 
beneficial  effect  to  the  schism  of  the  Hussites,  at  least  in  its 
immediate  results,  and  in  the  country  where  it  appeared 
Though  some  degree  of  sympathy  with  their  cause  is  inspired 

■ettiDg  forth  the  neeassity  and  Impor-  Collier,  and  such  aatiqaarlea  m  Thomaa 

tanoa  of  "  the  moral  law  of  klnde,  or  Hearae 

moral    philoeophie,"  In    oppoeitioa    to       i  Lewises  Life  of  Wicliffe,  p.  116;  Tien- 

those  who  derife  all  morali^  from  rey-  flint,  Hist,  du  Coneilo  de  Constance,  t.  i. 

elation.  p.  213. 

This  great  man  fcll  afterwards  under  >  Huss  does  not  appear  to  hare  reject- 
tlte  displeasure  of  the  ehnrch  for  propo-  ed  any  of  the  peealiar  tenets  of  popery 
sitions,  not  indeed  heretical,  hnt  repng-  Lenfant,  p.  414.  He  embraced,  like 
nant  to  her  scheme  of  spiritual  power.  WIcIifliB,  the  predestinarian  system  of 
He  asserted,  Indirectly,  the  right  of  pri-  Augnstin,  without  pausing  at  any  of 
rate  judgment,  and  wrote  on  theological  those  inferences,  apparently  deducible 
subjects  in  English,  which  gare  much  Arom  it,  which,  in  the  heads  of  enthusi- 
offence.  In  foot,  Pecock  aeems  to  bare  asts,  may  produce  such  extensive  mis- 
hoped  that  his  acute  reasoning  would  chief.  These  were  maintuned  by  Huss 
convince  the  people,  without  requiring  an  (id.  p.  828),  though  not  perhaps  so  crude- 
implicit  Ikith.  But  he  greatly  misunder-.  ly  as  by  Luther.  Everything  relative  to 
stood  the  principle  of  an  inlhllible  church,  the  history  and  doctrine  of  Huss  and  his 
Lewis's  Life  of  Pecock  does  justice  to  his  followers  will  be  found  in  Lenfont's  three 
eliaraoter,  which,  I  need  not  say,  is  un-  works  on  the  councils  of  Pisa,  Constanoa. 
folrly  represented  by  such  historians  as  and  Basle 
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bj  resentment  at  the  ill  faith  of  their  adversaries,  and  bj 
the  associations  of  civil  and  religious  liberty,  we  cannot  esti- 
mate the  Taborites  and  other  sectanes  of  that  description  bat 
as  ferocious  and  desperate  fanatics.*  Perhaps  beyond^ the 
confines  of  Bohemia  more  substantial  good  maj  have  been 
produced  by  the  influence  of  its  reformation,  and  a  better 
tone  of  morals  inspired  into  Grermany.  But  I  must  again 
repeat  that  upon  this  obscure  and  ambiguous  subject  I  assert 
nothing  definitely,  and  little  with  confidence.  The  tendencies 
of  religious  dissent  in  the  four  ages  before  the  Refonnation 
appear  to  have  generally  conduced  towards  the  moral  improve- 
ment of  mankind ;  and  facts  of  this  nature  occupy  a  far 
greater  space  in  a  philosophical  view  of  society  during  that 
period,  than  we  might  at  first  imagine ;  but  every  one  who  is 
disposed  to  prosecute  this  inquiry  will  assign  their  character 
according  to  the  result  of  his  own  investigations. 

But  the  best  school  of  moral  discipline  which  the  middle 
inatitiition  Ages  afforded  was  the  institution  of  chivalr}*-.  There 
of  ehiTairy.  jg  something  perhaps  to  allow  for  the  partiality  of 
mbdem  writers  upon  this  interesting  subject;  yet  our  most 
sceptical  criticism  must  assign  a  decisive  influence  to  this 
great  source  of  human  improvement  The  more  deeply 
it  is  considered,  the  more  we  shall  become  sensible  of  its 
importance. 

There  are,  if  I  may  so  say,  three  powerful  spirits  which 
have  from  time  to  time  moved  over  the  face  of  the  waters, 
and  given  a  predominant  impulse  to  the  moral  sentiments  and 
energies  of  mankind.  These  are  the  spirits  of  liberty,  of 
religion,  and  of  honor.  It  was  the  principal  business  of 
chivalry  to  animate  and  cherish  the  last  of  these  three.  And 
whatever  high  magnanimous  energy  the  love  of  liberty  or 
religious  zeal  has  ever  imparted  was  equalled  by  the  exquisite 
sense  of  honor  which  this  institution  presented. 

It  appears  probable  that  the  custom  of  receiving,  arms  at 

oriirin       *^®  *^  ^^  manhood  with  some  solemnity  was  of 
*''^*      immemorial  antiquity  among  the  nations  that  over- 
threw the  Roman  empire.     For  it  is  mentioned  by  Tacitus  to 
have  prevailed  among  their  Grerman  ancestors ;  and  his  ex« 
pressions  might  have  been  used  with  no  great  variation  to 

1  Lm&ot,  Hift.  dt  la  Qiwrr»  dM  HiiMlftM  et  da  Condto  dt  BAale;  flehmldt 
Blst.  daf  AllwnMwli,  t.  t. 
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describe  the  actual  ceremonies  of  knighthood.*  There  was 
even  in  that  remote  age  a  sort  of  public  trial  as  to  the  fitness 
of  the  candidate,  which,  though  perhaps  confined  to  his  bodily 
strength  and  activity^  might  be  the  germ  of  that  refined 
investigation  which  was  thought  necessary  in  the  perfect 
stage  of  chivalry.  Proofs,  though  rare  and  incidental,  might 
be  adduced  to  show  that  in  the  time  of  Charlemagne,  and 
even  earlier,  the  sons  of  monarchs  at  least  did  not  assume 
manly  arms  without  a  regular  investiture.  And  m  the  elev- 
enth century  it  is  evident  that  this  was  a  general  practice.* 

This  ceremony,  however,  would  perhaps  of  itself  have 
done  little  towards  forming  that  intrinsic  principle  whioh 
characterized  the  genuine  chivalry.  But  in  the  reign  of 
Charlemagne  we  find  a  military  distinction  that  appears,  in 
fact  as  well  as  in  name,  to  have  given  birth  to  that  institu- 
tion. Certain  feudal  tenants,  and  I  suppose  also  alodial  pro- 
prietors, were  bound  to  serve  on  horseback,  equipped  with 
the  coat  of  mail.  These  were  called  Caballaidi,  from  which 
the  word  chevaliers  is  an  obvious  corruption.*  But  he  who 
fought  on  horseback,  and  had  been  invested  with  peculiar 
arms  in  a  solemn  manner,  wanted  nothing  more  to  render 
him  a  knight  Chivalry  therefore  may,  in  a  general  sense, 
be  referred  to  the  age  of  Charlemagne.  We  may,  however, 
go  further,  and  observe  that  these  distinctive  advantages 
above  ordinary  combatants  were  probably  the  sources  of  that 
remarkable  valor  and  that  keen  thirst  for  glory,  which 
became  the  essential  attributes  of  a  knightly  character.  For 
confidence  in  our  skill  and  strength  is  the  usual  foundation  of 
courage ;  it  is  by  feeling  ourselves  able  to  surmount  common 
dangei*s,  that  we  become  adventurous  enough  to  encounter 
those  of  a  more  extraordinary  nature,  and  to  which  more 
glory  is  attached.  The  reputation  of  superior  personal 
prowess,  so  difficult  to  be  attained  in  the  course  of  modem 

1  Nihil  neqae  publicfe  neque  priTat»  stan,  donatnm  chUmjde  eoecineft,  gem- 

ret  nisi  Rrmati  agunt.    ."^ed  arma  8Uinere  mato  balteo,  enae  Saxonico  cam  vafflnft 

non  ante  cuiquam  moris,  qoAm  civitac  aureft.    1.  ii.  c.  6.    St.  Palaye  (M6m<nres 

■uffecturum   probaverit.    Turn   in   ipso  sur  la  Chevalerie,  p.  2)  mentions  other 

ooQcilio,  Tel  principum  allquia,  vel  piiter,  Instances  ;  which  may  also  be  found  in 

TelpropiQqau9,8cutofram^quejaY«D6m  Du  Gangers  Glossary,  t.  Arma,  and  in 

ornant ;  hsec  apud  eos  toga,  hie  primus  his  22d  dissertation  on  Joinville. 

JuventsB  honos;   ante  hoc  donuls  jMirs  >  Comites  et  Yassalll  nostri  qui  beni» 

fidentur,  mox  reipublicsa.    De  Moribus  flcia  habere  noscuntur,  et  cabaUarit  om 

German,  e.  13.  nes  ad  placitum  nostrum  Teniant  bene 

s  William   of  Malmsbury   says   that  preparatl.    Capitulazia,  a.d.  807,  in  B»> 

Alfi«d  conferred  knighthood  on  Athel-  luse,  t.  i.  p.  460. 

VOL   II.—  M.  87 


578  CmVALBJ.  Chap.  DC  Paw  C 

warfare,   and  bo  liable   to  erroneous  representations^    was 
always  within  the  reach  of  the  stoutest  knight^  and   was 
founded  on   claims  which  could  be  measured  with   much 
accuracy.     Such  is  the  subordination  and  mutual  dependence 
in  a  modem  army,  that  every  man  must  be  content  to  divide 
his  glory  with  his  comrades,  hid  general,  or  his  soldiers.     But 
the   soul  of  chivalry  was   individual  honor,  coveted  in  so 
entire  and  absolute  a  perfection  that  it  must  not  be  shared 
with  an  aftny  or  a  nation.     Most  of  the  virtues  it  inspired 
were  what  we  may  call  independent,  as  opposed  to  those 
which  are  founded  upon  social  relations.     The  knights-errant 
of  romance  perform  their  best  exploits  fix>m  the  love   of 
renown,  or  from  a  sort  of  abstract  sense  of  justice,  rather 
than  from  any  solicitude  to  promote  the  happiness  of  man- 
kind.    K  these  springs  of  action  are  less  generally  beneficial, 
they  are,  however,  more  connected  with  elevation  of  charac- 
ter than  the  systematical  prudence  of  men  ^accustomed   to 
social  life.     This  solitary  and  independent  spirit  of  chivalry, 
dwelling,  as  it  were,  upon  a  rock,  and  disdaining  injustice  or 
falsehood  from  a  consciousness  of  internal  dignity,  without 
any  calculation  of  their  consequences,  is  not  unlike  what  we 
sometimes  read  of  Arabian  chiefs  or  the  North  American 
Indians.^    These  nations,  so  widely  remote  from  each  other, 
seem  to  partake  of  that  moral  energy,  which,  among  European 
nations  far  remote  from  both  of  them,  was  excited  by  the 
spirit  of  chivalry.     But  the  most  beautiful  picture  that  was 
ever  portrayed  of  this  character  is  the  Achilles  of  Homer, 
the  representative  of  chivalry  in  its  most  general  form,  with 
all  its  sincerity  and  unyielding  rectitude,  all  its  courtesies  and 
munificence.     Calmly  indifferent  to  the  cause  in  which  he  is 
engaged,  and  contemplating  with  a  serious  and  unshaken  look 
the  premature  death  that  awaits  him,  his  heart  only  beats  for 
glory  and  friendship.     To  this  sublime  character,  bating  that 
imaginary  completion  by  which  the  creations  of  the  poet,  like 
those  of  the  sculptor,  transcend  all  single  works  of  nature, 
there  were  probably  many  parallels  in  the  ages  of  chivalry ; 
especially  before  a  set  education  and  the  refinements  of 
society  had  altered  a  little  the  natural  unadulterated  warrior 


1  We  most  take  for  thto   tii«  mon  dmetkm  hM  tended  to  effiMJetfaoMTtrhiet 

fcvoimblt  repranenteUons  of  the  IndUn  which  poraiblj  were  xather  exaggmted 

BakkMui.  A  deteriorating  Intercourse  with  by  eerlte  writers, 
■uropeans,  or  a  race  of  Beropean  ex 
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of  a  ruder  period.  One  illastrious  example  from  this  earlier 
age  is  the  Cid  Ruj  Diaz,  whose  history  has  fortunately  been 
preserved  much  at  length  in  several  chronicles  of  ancient 
date  and  in  one  valuable  poem ;  and  though  I  will  not  say 
that  the  Spanish  hero  is  altogether  a  counterpart  of  Achilles 
in  gracefulness  and  urbanity,  yet  was  he  inferior  to  none  that 
ever  lived  in  frankness,  h6nor,  and  magnanimity.^ 

In  the  first  state  of  chivalry,  it  was  closely  connected  with 
the  military  service  of  fiefs.     The  Caballarii  in 
the  Capitularies,  the  Milites  of  the  eleventh  and  nec^nwith 
twelfth  centuries,  were  landholders  who  followed  *"**»i  '^ 
their  lord  or  sovereign  into  the  field.     A  certain 
value  of  land  was  termed  in  England  a  knight's  fee,  or  in 
Normandy  feudum  loricse,  fief  de  haubert,  from  the  coat  of 
mail  which  it  entitled  and  required  the  tenant  to  wear ;  a  mil- 
itary tenure  was  said  to  be  by  service  in  chivalry.     To  serve 
as  knights,  mounted  and  equipped,  was  the  common  duty  of 
vassals ;  it  implied  no  personal  merit,  it  gave  of  itself  a  claim 
to  no  civil  privileges.     But  this  knight-service  founded  upon 
a  feudal  obligation  is  to  be  carefully  distinguished  from  diat 
superior  chivalry,  in  which  all  was  independent  and  voluntary. 
The  latter,  in  fact,  could  hardly  fiourish  in  its  full  perfection 
till  the  military  service  of  feudal  tenure  began  to  decline ; 
namely,  in  the  thirteenth  century.     The  origin  of  this  per- 
sonal chivalry  I  should  incline  to  refer  to  the  ancient  usage 
of  voluntary  commendation,  which  I  have  mentioned  in  a 
former  chapter.     Men  commended  themselves,  that  is,  did 

1  Sino9  fhli  panage  wm  wrifcteOf  I  ported,  so  those  of  Heetor  all  bear  ref- 

hare  Iband    a  parallel  draim  bj  Mr.  erence  to  his  kindred  and  his  country. 

Sliarou  Tomer,  In  his  Taloable  History  of  The  ardor  of  the  one  might  hare  been 

Bngland,  between  Achilles  and  Richard  extinguished  for  ivant  of  noarishment  in 

Goeur  de  Lion ;  the  superior  Justness  of  Thessaly ;  but  that  of  the  other  might, 

which  I  readily  acknowledge.    The  real  we  fiincy,  hare  nefer  been  Idndled  but 

hero  doe*  not  indeed  excite  so  much  in-  for  the  dangers  of  Troy.     Peace  conld 

terest  In  me  as  the  poetical ;  but  the  haTe  brought  no  delight  to  the  one  but 

marks  of  resemblance  are  very  striking,  £rom  the  memory  of  war;    war  had  no 

whether  we  consider  their  passions,  their  alleviation  to  the  other  but  from  the 

talents,  their  virtues,  their  vices,  or  the  Images  of  peace.    Compare,  for  example, 

waste  of  their  heroism.  the  two  speeches,  boglnnlng  II.  Z.  441, 

The  two  pi^eipal  persons  in  the  Iliad,  and  II.  II.  49;  or  rather  compare  the 

if  I  may  digress  into  the  observation,  ap^  two  characters  throughout  the  Iliad.  So 

pear  to  me  representatives  of  the  heroio  wonderfully  were  those  two  great  springs 

character  in  its  two  leading  varieties ;  of  of  human  svmpathy,  variously  Interest- 

ttie  energy  which  has  Its  sole  principle  of  ing  aoeordiog  to  the  diversity  of  our 

action  within  itself,  and  of  that  which  tempers,  first  touched  by  that  auelsnt 

borrows  its  impulse  from  external  rela-  patriarch, 

tkms ;  of  the  spirit  of  honor,  in  shorty  &  quo,  eeu  fonte  perenni, 

and  of  patriotism.    As  every  sentiment  Vatum  Pierils  ova  rigautur  aqui* 
wt  Achiiles  is  indepenii;nt  and  self-sup- 
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This  eon-  homage  and  professed  attachment  to  a  prince  or 
Motion  lord ;  geneniUj  indeed  for  protection  or  the  hope  of 
'*^**"*  reward,  but  sometimes  probably  for  the  sake  of  dis- 
tinguishing themselves  in  his  quarrels.  When  they  received 
pay,  which  must  have  been  the'usual  case,  they  were  literally 
his  soldiers,  or  stipendiary  troops.  Those  who  could  afford  to 
exert  their  valor  without  recompense  were  like  the  knights 
of  whom  we  read  in  romance,  who  served  a  foreign  master 
through  love,  or  thirst  of  glory,  or  gratitude.  The  extreme 
poverty  of  the  lower  nobility,  arising  from  the  subdivision  of 
fiefs,  and  the  politic  generosity  of  rich  lords,  made  this  connec* 
tion  as  strong  as  that  of  territorial  dependence.  A  younger 
brother,  leaving  the  paternal  estate,  in  which  he  took  a  slender 
share,  might  look  to  wealth  and  dignity  in  the  service  of  a 
powerful  count  Knighthood,  which  he  could  not  claim  as  his 
legal  right,  became  the  object  of  his  chief  ambition.  It  raised 
him  in  the  scale  of  society,  equalling  him  in  dress,  in  arms, 
and  in  title,  to  the  rich  landholders.  As  it  was  due  to  his 
merit,  it  did  much  more  than  equal  him  to  those  who  had  no 
pretensions  but  from  wealth;  and  the  territorial  knights 
became  by  degrees  ashamed  of  assuming  the  title  till  they 
could  challenge  it  by  real  desert 

This  class  of  noble  and  gallant  cavaliers  serving  commonly 
for  pay,  but  on  the  most  honorable  footing,  became  far  more 
numerous  through  the  crusades ;  a  great  epoch  in  the  history 
sflect  of  th«  ^^  European  society.  In  these  wars,  as  all  feudal 
enuadM  on  service  was  out  of  the  question,  it  was  necessary 
•hiTEiry.  £^^  ^^  richer  barons  <o  take  into  their  pay  as 
many  knights  as  they  could  afford  to  miuntiun ;  speculating, 
so  far  as  such  motives  operated,  on  an  influence  with  the 
leaders  of  the  expedition,  and  on  a  share  of  plunder,  propor- 
tioned to  the  number  of  their  followers.  During  the  period 
of  the  cnisades,  we  find  the  institution  of  chivalry  acquire  its 
full  vigor  as  an  order  of  personal  nobility ;  and  its  original 
connection  with  feudal  tenure,  if  not  altogether  effaced,  became 
in  a  great  measure  forgotten  in  the  splendor  and  dignity  of 
the  new  form  which  it  wore. 

The  crusaders,  however,  changed  in  more  than  one  respect 
the  character  of  chivalry.     Before  that  epoch  it 
MDnM^d      appears  to  have  had  no  particular  reference  to 
wtth  re-        religion.     Ingulfus  indeed  tells  us  that  the  Anglo- 
Saxons  preceded  the  ceremony  of  investiture  by  a 
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confession  of  their  sins,  and  other  pious  rites,  uid  they 
received  the  order  at  the  hands  of  a  priest,  instead  of  a 
knights  But  this  was  derided  bj  the  Normans  as  effeminacy, 
and  seems  to  have  proceeded  from  the  extreme  devotion  of 
the  English  before  the  Conquest*  We  can  hardly  perceive 
indeed  why  the  assumption  of  arms  to  be  used  in  butchering 
mankind  should  be  treated  as  a  religious  ceremony.  The 
clergy,  to  do  them  justice,  constantly  opposed  the  private  wars 
in  which  the  courage  of  those  ages  wasted  itself;,  and  all 
bloodshed  was  subject  in  strictness  to  a  canonical  penance. 
But  tlie  purposes  for  which  men  bore  arms  in  a  crusade  so 
sanctified  their  use,  that  chivalry  acquired  the  character  as 
much  of  a  religious  as  a  military  institution.  For  many  cen- 
turies, the  recovery  of  the  Holy  Land  was  constantly  at  the 
heart  of  a  brave  and  superstitious  nobility ;  and  every  knight 
was  supposed  at  his  creation  to  pledge  himself,  as  occasion 
should  arise,  to  that  cause.  Meanwhile,  the  defence  of  God's 
law  against  infidels  was  his  primary  and  standing  duty.  A 
knight,  whenever  present  at  mass,  held  the  point  of  his  sword 
before  him  while  the*  gospel  was  read,  to  signify  his  readiness 
to  support  it  Writers  of  the  middle  ages  compare  the 
knightly  to  the  priestly  character  in  an  elaborate  parallel, 
and  the  investiture  of  the  one  was  supposed  analogous  to  the 
ordination  of  the  other.  The  ceremonies  upon  this  occasion 
were  almost  wholly  religious.  The  candidate  passed  nights 
in  prayer  among  priests  in  a  chui*ch ;  he  received  the  sacra- 
ments ;  he  entered  into  a  bath,  and  was  clad  with  a  white 
robe,  in  allusion  to  the  presumed  purification  of  his  life ;  his 
sword  was  solemnly  blessed ;  everything,  in  short,  was  con- 
trived to  identify  his  new  condition  with  the  defence  of  relig- 
ion, or  at  least  of  the  church.* 

To  this  strong  tincture  of  religion  which  entered  .into  the 
composition  of  chivalry  from  the  twelfth  century,  was  added 
another  ingredient  equally  distinguishing.    A  great  And  with 
respect  for  the  female  sex  had  always  been  a  re-  8»i*»«»*o^- 
markable  characteristic  of  the  Northern  nations.     The  Grer- 
man  women  were  high-spirited  and  virtuous ;  qualities  which 

1  loffulfyUf  In  Oale,  XV.  Seriptons,  t.  section  on  JolnTiUe,  St.  Palaye,  M^m. 

I.  p.  70.    William  RnfuB,  howerer,  was  sur  la  ClieTaleiief  part  li.    A  curioiu 

knigfated  by  Archbishop  Lanfiranc^  which  original  iHnstration  of  this,  as  well  as  of 

1oo£b  as  if  the  ceremony  was  not  abso-  other  ehlvalrons  principles,  will  be  fonnd 

lately  repugnant  to  Um  Norman  pmo-  in  rOrdene  de  CheTalerie,  a  long  met> 

t&ee.  rical  romance  published  in  Barbaaa' 

a  Pit  Gauge,  t.  HUes,  and  22d  Dis-  Fabliaux,  1. 1.  p.  68  (edit.  1808). 
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might  be  causes  or  consequences  of  the  yeneration  M'ith  which 
thej  were  regarded.    I  am  not  sure  that  we  could  trace  very 
minutely  the  condition  of  women  for  the  period  between  the 
subversion  of  the  Roman  empire  and  the  first  crusade ;  but 
apparently  man  did  not  grossly  abuse  his  superiority ;  and  in 
point  of  civil  rights,  and  even  as  to  the  inheritance  of  proper- 
ty, the  two  sexes  were  placed  perhaps  as  nearly  on  a  level  as 
the  nature  of  such  warlike  societies  would  admit     There 
seems,  however,  to  have  been  more  roughness  in  the  social 
intercourse  between  the  sexes  than  we  find  in  later  periods. 
The  spirit  of  gallantry  which  became  so  animating  a  principle 
of  chivalry,  must  be  ascribed  to  the  progressive  refinement  of 
society  during  the  twelfth  and  two  succeeding  centuries.     In 
a  rude  state  of  manners,  as  among  the  lower  people  in  all 
ages,  woman  has  not  full  scope  to  display  those  fascinating 
graces,  by  which  nature  has  designed  to  counterbalance  the 
strength  and  energy  of  mankind.     Even  where  those  jealous 
customs  that  degrade  alike  the  two  sexes  have  not  prevailed^ 
her  lot  is  domestic  seclusion ;  nor  is  she  fit  to  share  in  the 
boisterous  pastimes  of  drunken  merriment  to  which  the  inter- 
course of  an  unpohshed  people  is  confined.     But  as  a  taste 
for  the  more  elegant  enjoyments  of  wealth  arises,  a  taste 
which  it  is  always  her  policy  and  her  delight  to  nourish,  she 
obtains  an  ascendency  at  first  in  the  lighter  hour,  and  from 
thence  in  the  serious  •occupations  of  life.     She  chases,  or 
brings  into  subjection,  the  gfid  of  wine,  a  victory  which  might 
seem  more  ignoble  were  it  less  difficult,  and  csdls  in  the  aid 
of  divinities  more  propitious  to  her  ambition.    The  love  of 
becoming  ornament  is  not  perhaps  to  be  regarded  in  the  light 
of  vanity ;  it  is  rather  an  instinct  which  woman  has  received 
from  nature  to  give  effect  to  those  charms  that  are  her 
defence ;  and  when  commerce  began  to  minister  more  effect- 
ually to  the  wants  of  luxury,  the  rich  furs  of  the  North,  the 
gay  silks  of  Asia,  the  wrought  gold  of  domestic  manufacture, 
illumined  the  halls  of  chivalry,  and  cast,  as  if  by  the  spell  of 
enchantment,  that  ineffable  grace  over  beauty  which  the 
choice  and  arrangement  of  dress  is  calculated  to  bestow. 
Courtesy  had  always  been  the  proper  attribute  of  knight- 
hood ;  protection  of  the  weak  its  legitimate  duty ;  but  these 
were  heightened  to  a  pitch  of  enthusiasm   when  woman 
became  their  object.    There  was  little  jealousy  shown  in  the 
treatment  of  that  sex,  at  least  in  France,  the  fountain  of 
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ehivahy ;  they  were  present  at  festivals,  at  tournamentd,  and 
d&i  promiscuously  in  the  halls  of  their  castle.  The  romance 
of  Perceforest  (and  romances  have  always  been  deemed 
good  witnesses  as  to  manners^  tells  of  a  feast  where  eight 
hundred  knights  had  each  ot  them  a  lady  eating  off  hia 
plate.^  For  to  eat  off  the  same  plate  was  an  usual  mark  of 
gallantry  or  friendship. 

Next  therefore,  or  even  equal  to  devotion,  stood  gallantry 
among  the  principles  of  knighthood.  But  all  comparison 
between  the  two  was  saved  by  blending  them  together.  The 
love  of  God  and  the  ladies  was  enjoined  as  a  single  duty.  He 
who  was  faithful  and  true  to  his  mistress  was  held  sure  of 
salvation  in  the  theology  of  castles  though  not  of  cloisters.' 
Froissart  announces  that  he  had  undertaken  a  collection  of 
amorous  poetry  with  the  help  of  God  and  of  love;  and 
Boccace  returns  thanks  to  each  for  their  assistance  in  the 
Decameron.  The  laws  sometimes  united  in  this  general 
homage  to  the  fair.  "  We  will,"  says  James  II.  of  Aragon, 
'^  that  every  man,  whether  knight  or  no,  who  shall  be  in  com- 
pany with  a  lady,  pass  safe  and  unmolested,  unless  he  be  guilty 
of  murder."*  Louis  II.,  duke  of  Bourbon,  instituting  the 
order  of  the  Grolden  Shield,  enjoins  his  knights  to  honor 
above  all  the  ladies,  and  not  to  permit  any  one  to  slander 
them, ''  because  from  them  afler  God  comes  all  the  honor 
that  men  can  acquire."  * 

The  gallantry  of  those  ages,  which  was  very  often  adulter- 
ous, had  certainly  no  right  to  profane  the  name  of  religion  ; 
but  its  union  with  valor  was  at  least  more  natural,  and  became 
so  intimate,  that  the  same  word  has  served  to  express  both 
qualities.  In  the  French  and  English  wars  especially,  the 
knights  of  eacj;i  country  brought  to  that  serious  conflict  the 
spirit  of  romantic  attachment  which  had  been  cherished  in 
the  hours  of  peace.  They  fought  at  Poitiers  or  Yemeuil  as 
they  had  fought  at  tournaments,  bearing  over  their  armor 
scarfs  and  devices  as  the  livery  of  their  mistresses,  and 

1  Y  eut  hull  c«n0  cheTaliera  stent  4  laye's  M^molres  from  the  flr»t  edition  in 

teblo ;  et  si  n'y  east  oelui  qui  n'eust  une  1759,  which  is  not  the  best, 

dame  ou  une  pucelle  i^  son  ecuelle.    la  *  dtatuimus,  quod  omnis  homo,  sive 

lAuneelot    da    Lao,  a   lady,  who  was  miles  sire  alius  qui  iverit  cum  doaiinft 

troabied  with  a  JeaJoos  husbaodi,  com-  generoeft,  salrus  iiit  atque  securus,  uiai 

plains  that  it  was  a  long  time  since  a  fUerit  homicida.    De  Biarca,  Marca  His- 

Koight   had  eaten   off  her  plate.     Le  panica,  p.  1428. 

arand,  1. 1.  p.  24.  «  Le  Grand,  t.  1.  p.  120;   St.  Palaje, 

<  Le  Grand  Vabliaax,  t.  ill.  p.  488 ;  t.  i.  p.  13, 134,  221 ;  Fabliaux,  BomaooeB, 

it.  P«I»ye,  t  I.  p.  41.    I  quota  St.  P»-  &o.,  passim. 
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asserting  the  paramotint  beautj  of  her  thej  served  in  vaant- 
ing  chalieiiges  towards  the  enemy.  Thus  in  the  middle  of  a 
keen  skirmish  at  Cherboui^,  the  squadrons  remained  motion- 
less, while  one  knight  challenged  to  a  single  combat  the  most 
amorous  of  the  adversaries.  Such  a  defiance  was  soon 
accepted,  and  the  battle  onlj  recommenced  when  one  o£  the 
champions  had  lost  his  life  for  his  love.^  In  the  first  cam- 
paign of  Edwaiil's  war  some  young  English  knights  wore  a 
covering  over  one  eye,  vowing,  for  the  sake  of  their  ladies, 
never  to  see  with  both  till  they  should  have  signalized  their 
prowess  in  the  field.*  These  extravagances  of  chivalry  are 
so  common  that  they  form  part  of  its  general  character,  and 
prove  how  far  a  course  of  action  which  depends  upon  the 
impulses  of  sentiment  may  come  to  deviate  from  common 
sense. 

It  cannot  be  presumed  that  this  enthusiastic  veneration, 
this  devotednes^  in  life  and  death,  were  wasted  upon  ungrate- 
ful natures.     The  goddesses  of  that  idolatry  knew  too  well 
the  value  of  their  worshippers.    There  has  seldom  been  such 
adamant  about  the  female  heart,  as  can  resist  Uie  highest  re- 
nown for  valor  and  courtesy,  united  with  the  steadiest  fidelity. 
**  He  loved,**  says  Froissart  of  Eustace  d'Auberthicourt,  •*  and 
afterwards   married  lady  Isabel,  daughter  of  the  count  of 
Juliers.     This  lady  too  loved  lord  Eustace  for  the  great  ex- 
ploits in  arms  which  she  heard  told  of  him,  and  she  sent  him 
horses  and  loving  letters,  which  made  the  said  lord  Eustace 
more  bold  than  before,  and  he  wrought  such  feats  of  cluval- 
ry,  that  all  in  his  company  were  gainers."*     It  were  to  be 
wished  that  the  sympathy  of  love  and  valor  had  always  been 
as  honorable.     But  the  morals  of  chivalry,  we  cannot  deny, 
were  not  pure.     In  the  amusing  fictions  which^  seem  to  have 
been   the  only  popular  reading  of  the  middle  ages,  there 
reigns  a  licentious  spirit,  not  of  that  slighter  kind  which  is 
usual  in  such  compositions,  but  indicating  a  general  dissolute- 
ness in  the  intercourse  of  the  sexes.     This  has  often  been 
noticed  of  Boccaccio  and  the  early  Italian  novelists;  but  it 
equally  characterized '  the   tales  and  romances  of  France, 
whether  metrical  or  in  prose,  and  all  the  poetry  of  the  Trou- 
badours.*   The  violation  of  marriage  vows  passes  in  them 

1  St.  PaUye,  p.  222.  *  Tbe  romanoM  will  speak  tbr  themo 

<  Frott«art,  p.  88.  mItw  ;  and  th«  character  of  the  Pro< 

•  St.  Palaye,  p.  268.  tan^  moralitj  maj  be  collected  team 
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for  an  incontestable  privilege  of  the  brave  and  the  fair ;  and 
an  accomplished  knight  seems  to  have  enjoyed  as  undoubted 
prerogatives,  by  general  consent  of  opinion,  as  were  claimed 
by  the  brilliant  courtiers  of  Louis  XV. 

But  neither  that  emulous  valor  which  chivalry  excited,  nor 
the  religion  and  gallantry  which  were  its  animating  principles, 
alloyed  as  tho  latter  were  by  the  corruption  of  those  ages, 
could  have  rendered  its  institution  materially  conducive  to 
the  moral  improvement  of  society.  There  were,  however, 
excellences  of  a  very  high  class  which  it  equally  encouraged. 
In  the  books  professedly  written  to  lay  down  the  duties  of 
knighthood,  they  appear  to  spread  over  the  whole  compass  of 
human  obligations.  But  these,  like  other  books  of  morality, 
strain  their  schemes  of  perfection  far  beyond  the  actual  prac- 
tice of  mankind.  A  juster  estimate  of  chivalrous  manners  is 
to  be  deduced  from  romances.  Yet  in  these,  as  in  all  similar 
fictions,  there  must  be  a  few  ideal  touches  beyond  the  simple 
truth  of  character ;  and  the  picture  can  only  be  interesting 
when  it  ceases  to  present  images  of  mediocrity  or  striking 
imperfection.  But  they  referred  their  models  of  fictitious 
heroism  to  the  existing  standard  of  moral  approbation;  a 
rule,  which,  if  it  generally  falls  short  of  what  reason  and  re* 
ligion  prescribe,  is  always  beyond  the  average  tenor  of  hu- 
man conduct.  From  these  and  from  history  itself  we  may 
infer  the  tendency  of  chivalry  to  elevate  and  purify  the 
moral  feelings.  Three  virtues  may  particularly 
be  noticed  as  essential  in  the  estimation  of  man-  JJJSJJJ  ^^ 
kind  to  the  character  of  a  knight ;  loyalty,  cour-  ■*"'***  *® 
tesy,  and  munificence.  ^  ^*^' ' 

The  first  of  these  in  its  original  sense  may  be  defined, 
fidelity  to  engagements ;  whether  actual  promises,  j^.. 
or  such  tacit  obligations  as  bound  a  vassal  to  his 
lord  and  a  subject  to  his  prince.  It  was  applied  also,  and  in 
the  utmost  strictness,  to  the  fidelity  of  a  lover  towards  the 
lady  he  served.  Breach  of  faith,  and  especially  of  an  ex- 
press promise,  was  held  a  disgrace  that  no  valor  could  re- 
deem. False,  perjured,  disloyal,  recreant,  were  the  epithets 
which  he  must  be  compelled  to  endure  who  had  swerved  from 
a  plighted  engagement  even  towards  an  enemy.  This  is  one 
of  the  most  striking  changes  produced  by  chivalry.     Treach- 

Millot,  Hist,  dm  Troubodoun,  pMrim;    t.  i.  p.  179,  &o.    Soe  too  St.  r*lay»,  t 
and  from  Siamondi)  Litt^ratora  du  Midi,    U.  p.  62  and  OS. 
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eiy,  the  usual  vice  of  savage  as  well  as  corrupt  uations,  be- 
came infamous  during  the  vigor  of  that  diseiptine.  As  per- 
sonal rather  than  national  feelings  actuated  its  heroes,  thej 
never  felt  that  hatred^  much  less  that  fear  of  their  enemies, 
which  blind  men  to  the  heinousness  of  ill  faith.  In  the  wars 
of  £dward  III.^  originating  in  no  real  animosity,  the  spirit 
of  honorable  as  well  as  courteous  behavior  towards  the  foe 
seems  to  have  arrived  at  its.  highest  point.  Though  avarice 
maj  have  been  the  primary  motive  of  ransoming  prisoners 
instead  of  putting  them  to  death,  their  permission  to  return 
home  on  the  word  of  honor  in  order  to  procure  the  stipulated 
sum  —  an  indulgence  never  refused  —  could  only  be  founded 
on  experienced  confidence  in  the  principles  of  chivalry.^ 

A  knight  was  unfit  to  remain  a  member  of  the  order  if  ha 
OoQrtMy.  violated  his  faith;  he  was  ill  acquainted  with  its 
duties  if  he  proved  wanting  in  courtesy.  This 
word  expressed  the  most  highly  refined  good  breeding,  found- 
ed less  upon  a  knowledge  of  ceremonious  politeness,  though 
this  was  not  to  be  omitted,  than  on  the  spontaneous  modesty* 
self-denial,  and  respect  for  others,  which  ought  to  spring  from 
his  heart.  Besides  the  grace  which  this  beautiful  virtue  threw 
over  the  habits  of  social  h'fe,  it  softened  down  the  natural 
roughness  of  war,  and  gradually  introduced  that  indulgent 
treatment  of  prisoners  which  was  almost  unknown  to  antiqui- 
ty. Instances  of  this  kind  are  continual  in  the  later  period 
df  the  middle  ages.  An  Italian  writer  blames  the  soldier  who 
wounded  Eccelin,  the  famous  tyrant  of  Padua,  after  he  was 
taken.  ^  He*  deserved,"  says  he,  ^  no  pruse,  but  rather  the 
greatest  infamy  for  his  baseness ;  since  it  is  as  vile  an  act  to 
wound  a  prisoner,  whether  noble  or  otherwise,  as  to  strike  a 
dead  body."*  Considering  the  crimes' of  Eccelin,  this  senti* 
ment  is  a  remarkable  proof  of  generosity.  The  behavior  of 
Edward  III.  to  Eustace  de  Hibaumont,  after  the  capture  of 
Calais,  and  that,  still  more  exquisitely  beautiful,  of  the  Black 
Prince  to  his  royal  prisoner  at  Poitiers,  are  such  eminent  in* 
stances  of  chivalrous  virtue,  that  I  omit  to  repeat  them  only 
because  they  are  so  well  known.  Those  gn^t  princes  too 
might  be  imagined  to  have  soared  far  above  the  ordinary 

1  St.  Palayo,  part  It.  Tel  IgnoUlem  olfendere,  tbI  fbrire,  qv&m 

>  Non  laudem    meroit,  Md   sommM  rUuUo  c«dera  cadarer.    Rolaodiaiu,  in 

potloB  opprobriam  TiUtatls ;  nam  idem  Seript.  Bar.  ItaL  t.,ytU.  p.  861. 

tadotti  est  putandttm  el^ptam  nobUaa 
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Irack  of  mankind.  But  in  truths  the  knights  who  surrounded 
them  and  imitated  their  excellences,  were  only  inferior  in 
opportunities  of  displaying  the  same  virtue.  After  the  battle 
of  Poitiers,  ^^  the  English  and  Gascon  knights,"  says  Frois- 
sart,  ^  having  entertained  their  prisoners,  went  home  each  of 
them  with  Uie  knights  or  squires  he  had  taken,  whom  he  then 
questioned  upon  their  honor  what  ransom  they  could  pay 
without  inconvenience,  and  easily  gave  them  credit ;  and  it 
was  common  for  men  to  say,  that  they  would  not  straiten 
any  knight  or  squire  so  that  he  should  not  live  well  and  keep 
up  his  honor.*  Liberality,  indeed,  and  disdain  of 
money,  might  be  reckoned,  as  I  have  said,  among  ^' 

the  essential  virtues  of  chivalry.  All  the  romances  inculcate 
the  duty  of  scattering  their  wealth  with  profusion,  especially 
towards  minstrels,  pilgrims,  and  the  poorer  members  of  theif 
own  order.  The  last,  who  were  pretty  numerous,  had  a  con- 
stant right  to  succor  from  the  opulent ;  the  castle  of  every 
lord,  who  respected  the  ties  of  knighthood,  was  open  with 
more  than  usual  hospitality  to  the  traveller  whose  armor  an* 
nounced  his  dignity,  though  it  might  also  conceal  his  pov- 
erty.* 

Valor,  loyalty,  courtesy,  munificence,  formed  collectively 
the  character  of  an  accomplished  knight,  so  far  as  was  dis- 
played in  the  ordinary  tenor  of  his  life,  reflecting  these  vir- 
tues as  an  unsullied  mirror.  Yet  something  more  was  re- 
quired for  the  perfect  idea  of  chivalry,  and  enjoined  by  its 
principles ;  an  active  sense  of  justice,  an  ardent  ^  ^ 
mdignation  agamst  wrong,  a  determmation  of 
courage  to  its  best  jnd,  the  prevention  or  redress  of  injury. 
It  grew  up  as  a  salutary  antidote  in  the  midst  of  poisons, 
while  scarce  any  law  but  that  of  the  strongest  obtained  re^ 
gard,  and  the  rights  of  territorial  property,  which  are  only 
rights  as  they  conduce  to  general  good,  became  the  means  of 
general  oppression.  The  real  condition  of  society,  it  has 
Rometimes  been*  thought,  might  suggest  stories  of  knight- 

t  Froiasart,  1.  i.  o.  161.    He  venutrks  waa  the  oastom  in  Qre&t  Britain,  (says 

In  another  plaoe  that  all  EngliBh  and  the  romanoe  of  Perceforest,  speaking  of 

French  gentiemeo  treat  their  prisoners  ooarse  in  an  imaginary  liittory.)  that 

well ;  not  so  the  OermanSf  who  put  them  noblemen  and  ladies  placed  a  helmet  on 

In   fetters,   in  order   to  extort    more  the  highest  point  of  their  castles,  aa  a 

money,  e.  138.  sign  that  all  persons  of  such  rank  inr- 

<  St.  Palaye,  part  It.  p  812,  887.  ko.  elling  that  road  might  boldly  enter  theit 

rn*  Grand,  Fabliaux,  t.  i.  p.  115, 167.    It  houses  like  their  own.   St.  Palaye,  p.  867. 
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errantry,  which  were  wrought  up  into  the  popular  romances 
of  the  middle  ages.  A  baron,  abusing  the  advantage  of  an 
inaccessible  castle  in  the  fastnesses  of  the  Black  Forest  or 
the  Alps,  to  pillage  the  neighborhood  and  confine  travellers 
in  his  dungeon,  though  neither  a  giant  nor  a  Saracen,  was  a 
monster  not  less  formidable,  and  could  perhaps  as  little,  be 
destroyed  without  the  aid  of  disinterested  bravery.  Knight- 
errantry,  indeed,  as  a  profession,  cannot  rationally  be  con- 
ceived to  have  had  any  existence  beyond  the  precincts  of  ro- 
mance. Yet  there  seems  no  improbability  in  supposing  that 
a  knight,  journeying  through  uncivilized  regions  in  his  way 
to  the  Holy  Land,  or  to  the  court  of  a  foreign  sovereign, 
might  find  himself  engaged  in  adventures  not  very  dissimilar 
to  those  which  are  the  theme  of  romance.  We  cannot  in- 
deed expect  to  find  any  historical  evidence  of  such  incidents. 
The  characteristic  virtues  of  chivalry  bear  so  much  re- 

RflftmMinoa  8^°*^^^  ^  those  which  castem  writers  of  the 
of  ohiTaixouB  same  period  extol,  that  I  am  a  little  disposed  to 
mMnenT  suspect  Europe  of  having  derived  some  improve- 
ment from  imitation  of  Asia.  Though  the  cru- 
sades began  in  abhorrence  of  infidels,  this  sentiment  wore  off 
in  some  degree  before  their  cessation  ;  and  the  regular  inter- 
course of  commerce,  sometimes  of  alliance,  between  the 
Chrbdans  of  Palestine  and  the  Saracens,  must  have  re- 
moved part  of  the  prejudice,  while  experience  of  their  ene- 
my's courage  and  generosity  in  war  would  with  those  gallant 
knights  serve  to  lighten  the  remainder.  The  romancers  ex- 
patiate with  pleasure  on  the  merits  of  Saladin,  who  actually 
received  the  honor  of  knighthood  from  I^ugh  of  Tabaria,  his 
prisoner.  An  ancient  poem,  entitled  the  Order  of  Chivalry, 
is  founded  upon  this  story,  and  contains  a  circumstantial  ac- 
count of  the  ceremonies,  as  well  as  duties,  which  the  institu- 
tion required.^  One  or  two  other  instances  of  a  similar  kind 
bear  witness  to  the  veneration  in  which  the  name  of  kni<^hl 
was  held  among  the  eastern  nations.  And  dbrtainly  the  Mo- 
hamm^ian  diiefUuns  were  for  the  most  part  abundantly  qual- 
ified to  fulfil  the  duties  of  European  chivalry.  Their  man- 
ners had  been  polished  and  courteous,  while  the  western 
kingdoms  were  comparatively  barbarous. 

The  principles  of  chivalry  were  not,  I  think,  naturally 

I  Vibliaaz  dt  BmrtiMui,  I.  L 
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productiTe  of  many  evils.  For  it  is  unjust  to  class 
those  acts  of  oppression  or  disorder  among  the  duoedby^tiu 
abuses  of  knighthood,  which  were  committed  in  ■?|'**|jj 
spite  of  its  regulations,  and  were  only  prevented 
by  them  from  becoming  more  extensive.  The  license  of 
times  so  imperfectly  civilized  could  not  be  expected  to  yield 
to  institutions,  which,  like  those  of  religion,  fell  prodigiously 
short  in  their  practical  result  of  the  reformation  which  they 
were  designed  to  work.  Man's  guilt  and  frailty  have  never 
admitted  more  than  a  partial  corrective.  But  some  bad  con- 
sequences may  be  more  fairly  ascribed  to  the  very  nature  of 
chivalry.  I  have  already  mentioned  the  dissoluteness  which 
almost  unavoidably  resulted  from  the  prevailing  tone  of  gal- 
lantry. And  .yet  we  sometimes  iind  in  the  writings  of  those 
times  a  spirit  of  pure  but  exaggerated  sentiment;  and  the 
most  fanciful  refinements  of  passion  are  mingled  by  the  same 
poets  with  the  coarsest  immoi*ality.  An  undue  thirst  for  mil- 
itary renown  was  another  fault  that  chivalry  must  have  nour- 
ished ;  and  the  love  of  war,  sufficiently  pernicious  in  any 
shape,  was  more  founded,,  as  I  have  observed,  on  personal 
feelings  of  honor,  and  less  on  public  spirit,  than  in  the  cit- 
izens of  free  states.  A  third  reproach  may  be  made  to  the 
character  of  knighthood,  that  it  widened  the  separation  be- 
tween the  different  classes  of  society,  and  confirmed  that 
aristocratical  spirit  of  high  birth,  by  which  the  large  mass  of 
mankind  were  kept  in  unjust  degradation.  Compare  the 
generosity  of  Edward  III.  towards  £ustace  de  Ribaumont 
at  the  siege  of  Calais  with  the  harshness  of  his  conduct 
towards  the  citizens.  This  may  be  illustrated  by  a  story 
from  Joinville,  who  was  himself  imbued  with  the  full  spiiit 
of  chivalry,  and  felt  like  the  best  and  bravest  of  his  age. 
He  is  speaking  of  Henry  count  of  Champagne,  who  ac- 
quired, says  he,  very  deservedly,  the  surname  of  Liberal, 
and  adduces  the  following  proof  of  it.  A  poor  kniglit  im- 
plored of  him  on  his  knees  one  day  as  much  money  as  would 
serve 'to  marry  his  two  daughters.  One  Arthault  de  Nogent, 
a  rich  burgess,  willing  to  rid  the  count  of  this  importunity, 
but  i*ather  awkward,  we  must  own,  in  the  turn  of  his  ar- 
gument, said  to  the  petitioner:  My  lord  has  already  given 
away  so  much  that  he  has  nothing  lefl.  Sir  Villain,  replied 
Henry,  turning  round  to  him,  you  do  not  speak  truth  in  say- 
ing that '  I  have  nothing  left  to  give,  when  I  have  got  your- 
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self.  Here,  Sir  Knight,  I  give  you  this  man  and  warrant 
your  possession  of  him.  Then,  says  Joinville,  the  poor 
knight  was  not  at  all  confounded,  but  seized  hold  of  the  bur- 
gess fast  by  the  collar,  and  told  him  he  should  not  go  till  he 
had  ransomed  himself.  And  in  the  end  he  was  forced  to  pay 
a  ransom  of  five  hundred  pounds.  The  simple-minded  writer 
who  brings  this  evidence  of  the  count  of  Champagne's  lib- 
erality is  not  at  all  struck  with  the  facility  of  a  virtue  that  is 
exercised  at  the  cost  of  others.* 

There  is  perhaps  enough  in  the  nature  of  this  institution 
and  its  congeniality  to  the  habits  of  a  warlike 
■u^oM  tend-  generation  to  account  for  the  respect  in  which  it 
*°*toif '*^  was  held  throughout  Europe.  But  several  collat- 
eral circumstances  served  to  invigorate  its  spirit. 
Besides  the  powerful  efficacy  with  which  the  poetry  and  ro- 
mance of  the  middle  ages  stimulated  those  susceptible  minds 
which  were  alive  to  no  othev  literature,  we  may  enumerate 
four  distinct  causes  tending  to  the  promotion  of  chivalry. 
The  first  of  these  was  the  regular  scheme  of  education,  ac- 
cording to '  which  the  ^ns  of  gentlemen  from  the 
eduwtton  ^^  ^f  sevcu  years,  were  brought  up  in  the  cas- 
^knight-  ties  of  superior  lords,  where  they  at  once  learned 
the  whole  discipline  of  their  fixture  profession, 
and  imbibed  its  emulous  and  enthusiastic  spirit  This  was 
an  inestimable  advantage  to  the  poorer  nobility,  who  could 
hardly  otherwise  have  given  their  children  the  accomplish- 
ments of  their  station.  From  seven  to  fourteen  these  boys 
were  called  pages  or  varlets;  at  fourteen  they  bore  the  name 
of  esquire.  They  were  instructed  in  the  management  of 
arms,  in  the  art  of  horsemanship,  in  exercises  of  strength 
and  activity.  They  became  accustomed  to  obedience  and 
courteous  demeanor,  serving  their  lord  or  lady  in  offices  which 
had  not  yet  become  derogatory  to  honorable  birth,  and  striv- 
ing to  please  visitors,  and  especially  ladies,  at  the  ball  or 
banquet.  Thus  placed  in  the  centre  of  all  that  could  awa- 
ken their  imaginations,  the  creed  of  chivalrous  gallantry,  su- 
perstition, or  honor  must  have  made  indelible  impressions. 
Panting  for  the  glory  which  neither  their  strength  nor  the 
established  rules  permitted  them  to  anticipate,  the  young 
scions  of  chivalry  attended  their  masters  to  the  tournament, 

1  JolnTlUe  In  OoUeetloo  das  Mteurins,  t.  L  (  48. 
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and  even  to  the  battle,  and  riveted  with  a  sigh  the  armof 
they  were  forbidden  to  wear.* 

It  was  the  constant  policy  of  sovereigns  to  encourage  thifi 
institution,  which  furnished  them  with  faithful  sup-  Bnoourag^ 
ports,  and  counteracted  the  independent  spirit  of  njjntof 
feudal  tenure.  Hence  they  displayed  a  lavish  {ourni. 
magnificence  in  festivals  and  tournaments,  which  "»«»»*«• 
may  be  reckoned  a  second  means  of  keeping  up  the  tone  of 
chivalrous  feeling.  The  kings  of  France  and  England  held 
solemn  or  plenary  courts  at  the  great  festivals,  or  at  other 
times,  where  the  name  of  knight  was  always  a  title  to  ad- 
mittance ;  and  the  mask  of  chivalry,  if  I  may  use  the  ex- 
pression, was  acted  in  pageants  and  ceremonies  fantastical 
enough  in  our  apprehension,  but  well  calculated  for  those 
heated  understandings.  Here  the  peacock  and  the  pheasant, 
birds  of  'high  fame  and  romance,  received  the  homage  of  all 
truQ  knights.^  The  most  singular  festival  of  this  kind  was 
that  celebrated  by  Philip  duke  of  Burgundy,  in  1453.  In 
the  midst  of  the  banquet  a  pageant  was  introduced,  repre- 
senting the  calamitous  state  of  religion  in  consequence  of  the 
recent  capture  of  Constantinople.  This  was  followed  by  the 
appearance  of  a  pheasant,  which  was  laid  before  the  duke, 
and  to  which  the  knights  present  addressed  their  vows  to 
undertake  a  crusade,  in  the  following  very  characteristic  pre- 
amble :  I  swear  before  God  my  Creator  in  the  first  place, 
and  the  glorious  Virgin  his  mother,  and  next  before  the  ladies 
and  the  pheasant.'  Tournaments  were  a  still  more  powerful 
incentive  to  emulation.  These  may  be  considered  to  have 
arisen  about  the  middle  of  the  eleventh  century  ;  for  though 
every  martial  people  have  found  diversion  in  representing 
the  image  of  war,  yet  the  name  of  tournaments,  and  the 
laws  that  regulated  them,  cannot  be  traced  any  higher.^ 
Every  scenic  performance  of  modem  times  must  be  tame  in 
comparison  of  these  animating  combats.  At  a  tournament, 
the  space  enclosed  within  the  lists  was  surrounded  by  sov- 
ereign princes  and  their  noblest  barons,  by  knights  of  estab- 
lished renown,  and  all  that  rank  and  beauty  had  most  dis- 

1  St.  Palaye,  part  i.  to  hare  iiiYented  toamaments  ;  which 

s  Du   Cange,    6nw    DiMertatJon    rar  moiitof  ooune  he  understood  in  a  Umitod 

JToinyille.    St.  Palaye,  t  1.  p.  87,  118.  sense.    The  Oermans  ascrihe  them   tc 

Le  Orand,  t.  i.  p.  14.  Henry  the  Fowler;  hut  this,  aoeording  to 

*  St.  Palaye,  t.  i.  p.  191.  Du  Cange,  is  on  no  authority.     6««  ni» 

*  Oodfrey  de  Preuilly,  a  French  knight,  sertation  but  Joinville. 
to  faid  hy  several  eontemporarr  writers 
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tinguished  among  the  fair.  Covered  with  steel,  and  known 
only  by  their  emblazoned  shield  or  by  the  favors  of  their 
mistresses,  a  still  prouder  bearing,  the  combatants  rushed  for- 
ward to  a  strife  without  enmity,  but  not  without  danger. 
Though  their  weapons  were  pointless,  and  sometimes  only 
of  wood,  though  they  were  bound  by  the  laws  of  tourna- 
ments to  strike  only  upon  the  strong  armor  of  the  trunk,  or, 
as  it  was  called,  between  the  four  Hmbs,  those  impetuous  con- 
flicts oflen  terminated  in  wounds  and  death.  The  church 
uttered  her  excommunications  in  vain  against  so  wanton  an 
exposure  to  peril ;  but  it  was  more  easy  for  her  to  excite 
than  to  restrain  that  martial  enthusiasm.  Victory  in  a  tour- 
nament was  little  less  glorious,  and  perhaps  at  tlie  moment 
more  exquisitely  felt,  than  in  the  field;  since  no  battle  could 
assemble  such  witnesses  of  valor.  "  Honor  to  the  sons  of 
tlie  brave,"  resounded  amidst  the  din  of  martial  music  from 
the  lips  of  the  minstrels,  as  the  conqueror  advanced  to  re- 
ceive the  prize  from  his  queen  or  his  mistress ;  while  the 
suri-ounding  multitude  acknowledged  in  his  prowess  of  that 
day  an  augury  of  tritimphs  that  might  in  more  serious  con- 
tests be  blended  with  tliose  of  his  country.* 

Both  honorary  and  substantial  privileges  belonged  to  the 
priTiieges  of   Condition  of  knighthood,  and  had  of  course  a  ma* 
knighthood,    {^rial  tendency  to  preserve  its  credit,     A  knight 
was  distingui:$hed  abroad  by  his  crested  helmet,  his  weighty 
armor,  whether  of  mail  or  plate,  bearing  his  heraldic  coat,  by 
his  gild(;d  spurs,  his  horse  barded  with  iron,  or  clothed  in 
housing  of  gold;  at  home,  by  richer  silks  and  more  costly 
furs  than  were  permitted  to  squires,  and  by  the  appropriated 
color  of  jicarlet.     He  was   addressed  by  titles  of  more  re- 
spect^   Many  civil  offices,  by  rule  or  usage,  were  confined  to 
his  order.     But  perhaps  its  chief  privilege  was  to  form  one 
distinct  class  of  nobility  extending   itself  throughout  great 
part  of  Europe,  and  almost  independent,  as  to  its  rights  and 
dignities,  of  any  particular  sovereign.     Whoever  had  been 
legitimately  dubbed  a  knight  in  one  country  became,  as  it 
were,  a  citizen  of  universal  chivalry,  and  might  assume  most 
of  its  privileges  in  any  other.     Nor  did  he  require  the  act  of 
a  soverei^^n  to  be  thus  distinscuished.     It  was  a  fundamental 

1  St.  PaUye.  part  it.  and  part  ili.  au  *  St.  Palaytt,  part  Ir.    Selden's  Titlei 

commencement.    Du  Cange,  Diuert.  6  of  Honor,  p.  806.    There  waa  not,  ho^ 

and  7 :  and  Glossary,  t.  Tomeamentum.  ever,  to  mueh  diatlnctlon  In  England  ai 

La  Qrand,  Fabliaux,  t.  i.  p.  184.  in  VraiMa. 
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principle  that  any  knight  might  confer  the  order ;  responsible 
onlj  in  his  own  reputation  if  he  used  lightly  so  high  a  pre- 
rogative. But  as  all  the  distinctions  of  rank  might  have  been 
confounded,  if  this  right  had  been  without  limit,  it  was  an 
equally  fundamental  rule,  that  it  could  only  be  exercised  in 
favor  of  gentlemen.* 

The  privileges  annexed  to  chivalry  were  of  peculiar  ad- 
vantage to  the  vavassors,  or  inferior  gentry,  as  they  tended 
to  counterbalance  tlie  influence  which  territorial  wealth  threw 
into  the  scale  of  their  feudal  suzerains.  Knighthood  brought 
these  two  classes  nearly  to  a  level ;  and  it  is  owing  perhaps 
in  no  small  degree  po  this  institution  that  the  lower  nobility 
saved  themselves,  notwithstanding  their  poverty,  from  being 
confounded  with  the  common  people. 


1  St.  Palaje,  vol.  i.  p.  70,  hu  forgotten 
to  make  thiH  distinctioD.  It  bi,  hovrerer, 
eapable  of  abuocUnt  proof.  Qunther,  In 
his  poem  called  LigurinaB,  obserres  of 
the  loilanese  republte : 

Qnoelibet  ex  humili  Tulgo,  quod  Gallia 

fOBdum 
Judicat,  acdngi  gladio  ccncedit  eqnes- 

tri. 

Otho  of  FriAiogen  expreSMS  the  same  In 
proee.  It  is  iiaid,  in  the  KittablUhmentA 
of  St.  Loui.<t,  that  if  any  one  not  being 
a  gentleman  on  the  fiither's  side  waa 
knighted,  the  king  or  baron  in  whone 
territory  he  reRide^.  may  hack  off  his 
spurs  on  a  dunghill,  c.  130.  The  count 
de  NeTen*,  having  knighted  a  peraon  who 
wa«  not  nohle  ux  parte  patemi,  was  fined 
in  the  king'H  court.  The  king,  howevRr, 
(Philip  II r.)  confirmed  the  knighthood. 
Daniel,  Hi^t.  de  la  Milice  Fran^oise,  p. 
08.     Fuit   pmpoAitum  (says   a   piiMAage 

Suoted  by  n.iniel)  contra  comi tern  FUn- 
rienseni,  quod  non  poterat,  nee  debubat 
foeere  de  rillano  militem,  sine  auctoritate 
regis,  ibid.  Statuimus,8ay8  James  I.of 
Aragon.  in  12d),  nt  nullus  fiicbit  militem 
nisi  filiuni  uiilitiri.  Marca  lli^panica, 
p.  1428.  Selden,  Titles  of  Uouonr,  p. 
o92,  produces  other  evidence  to  the  same 
effsct.  And  the  emperor  Sigismund 
haying  conferred  knighthood,  during  his 
stay  in  Paris  in  1415,  on  a  person  incom- 
petent to  reeeivp  it  for  want  of  nobility, 
the  French  were  indignant  at  his  conduct, 
as  an  assumption  of  sovereignty.  VilLiret, 
t.  xiii.  p.  897.  We  are  told,  however,  by 
Qiannone,  1.  xx.  c.  8,  that  nobility  was 
not  in  fact  required  for  receiving  chivalry 
at  Naples,  though  it  was  in  France. 

The  privilege  of  every  knight  to  associ- 
ate quaUfled  persons  to  the  order  at  hii 


pleasure,  lasted  Tery  long  in  France . 
certainly  down  to  the  English  wars  of 
Charles  VII.    (Monstrelet,  part  ii.  folio 
50),  and,  if  I  am  not  mistaken,  down  to 
the  time  of  Francis  I.    But  in  England, 
where  the  spirit  of  independence  did  not 
prevail  so  much  among  the  nobility.  It 
soon  ceased.    Selden  mentions   one  re- 
markable instance  in  a  writ  of  the  i29tb 
year  of  Henry  III.  summoning  tenants  in 
capite  to  come  and  receive  knighthood 
from  the  king,  ad  recipiendum  a  uobia 
arma  militaria ;  and   tenants  of  mesne 
lords  to  be  knighted  by  whomsoever  they 
pleiised,  ad  recipiendum  arma  de  quibu9> 
cnnque  voluerint.     Titles  of  Honor,  p. 
702.     But  soon  after  this  time,  it  be- 
came   an    established   principle  of  our 
law  that  no  subject  ean  confer  knight- 
hood except  by   the  king's   authority. 
Thus  Edward  III.  grants  to  a  burgess  of 
Lyntlia  in  Quienne  (I  know  not  what 
pliice  this  is)  the  privilege  of  receiving 
that  rank  at  the  hands  of  any  knight, 
his  want  of  noble  birth  .notwithstanding. 
Rynier,  t.  v.  p.  623.    It  seems,  however, 
that  a  different   law  obtained  in  some 
places.     Twenty-three  of  the  chief  in- 
habitants of  Beaucaire.  partly  knighte, 
partly  burgesses,  certified  in  129S,  that 
the  immemorial  usage  of  Boauadre  and 
of  Provence  had  been«  for  burgesses  to  re- 
ceive kniifhthood  at  the  hands  of  noble- 
men, without    the  prince's   permission, 
Yaissette.  Hist,  de  Languedoc,  t.  ill.  p 
580.    Burgeiises  in  the  great  commercial 
towns,  were  considered  as  of  a  superior 
class  to  the  roturiers,  and  possessed  a 
kind  of  demi-nobility.     Charles  V.  ap- 
pears to  have  ccnceded  a  similar  indul- 
gence to  the  eitiaens  of  Parb>.    VUlaret, 
t.  X.  p.  248. 
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Lastly,  the  customs  of  chiyalry  were  nmintUDed  bj  their 
oonnection  with  military  senrice.  Afler  anni^ 
of^tainSry  which  we  may  call  comparatively  regular,  had 
Jj^hmttu  superseded  in  a  great  degree  the  feudal  militia, 
princes  were  anxious  to  bid  high  for  the  servioe 
of  knights,  the  best-equipped  and  bravest  warriors  of  the 
time,  on  whose  prowess  the  fate  of  battles  was  for  a  long 
period  justly  supposed  to  depend.  War  brought  into  relief 
the  generous  virtues  of  chivahy,  and  gave  lustre  to  its  dis- 
tinctive privileges.  The  rank  was  sought  with  enthusiastic 
emulation  through  heroic  achievements,  to  which,  rather  than 
to  mere  wealth  and  station,  it  was  oonsidered  to  belong.  In 
the  wars  of  France  and  England,  by  far  die  most  splendid 
period  of  this  institution,  a  promotion  of  knights  followed 
every  success,  besides  the  innumerable  cases  where  the  same 
honor  rewarded  individual  bravery.*  It  may.  here  be  men- 
tioned that  an  honorary  distinction  was  made  between  knights- 
bannerets  and  bachelors.*  The  former  were  the 
bwDerete  nchcst  and  best  accompanied.  No  man  could 
ton  ^^^*'  properly  be  a  banneret  unless  he  possessed  a  cer^ 
tain  estate,  and  could  bring  a  certain  number  of 
lances  into  the  field.'  His  distinguishing  mark  was  the 
square  banner,  carried  by  a  squire  at  the  point  of  his  lance ; 
while  the  knight-bachelor  had  only  the  coronet  or  pointed 
pendant  When  a  banneret  was  created,  the  general  cut  off 
this  pendant  to  render  the  banner  square.^  But  this  dis- 
tinction, however  it  elevated  the  banneret,  gave  him  no  claim 
to  military  command,  except  over  his  own  dependents  or 

1  St.  Pftlay«,  part  iU.  paarim.  •peaks  of  twanty-flva  m  fnfflcient ;  snd 

*  The  word  bachelor  has  been  mmdo-  It  appears  that,  in  &oi,  kni^ts-bannerst 
times  derived  from  baa  cheraller ;  In  op-  often  did  not  bring  so  many, 
position  to  banneret.  But  this  cannot  *  Ibid.  Ollrier  de  la  Marrhe  (CoIIeo- 
be  right.  We  do  not  find  any  authority  tlon  des  M6mo{res,  t.  Tiii.  p.  887)  giree 
for  the  expression  bM  cheTalier,  nor  any  a  particular  example  of  this  ;  aod  makes 
equiralont  in  Latin,  baecalanrens  oer>  a  distinction  between  the  bachelor,  creat- 
tainly  not  snapMting  that  sense;  and  it  ed a  banneret  on  account  of  his  estate, 
is  strange  that  the  corruption  riionld  ob-  and  the  hereditary  banneret,  who  took 
literate  every  trace  of  the  original  term,  a  public  opportunity  of  requesting  the 
Bachelor  is  a  very  old  word,  and  is  used  sorereign  to  nnlbld  his  ftmily  banner 
in  early  French  poetry  Ibr  a  young  man,  which  he  had  before  borne  wound  round 
as  bachelette  is  for  a  girl.  So  also  in  his  lance.  The  first  was  said  relever  ban* 
Chaucer:  nlere;  the  second,  entrer  en  bannlere. 

**  A  yottge  SquIn  ^^  difEerenoe  is  more  fully  explained 

A  loTOT,  and  a  lusty  iocLtor!"  ^y,H*"*«!l  ™?*-  .<*•**  *""**  ^^2K*^» 

p.  116.    Chandoe's  banner  was  unfolded, 

•  Du  Gangs,  Dissertation  9wb  ear  Join-  not  cut,  at  Navarette.  We  read  soma- 
TiUe.  The  number  of  men  at  arms,  whom  times  of  esquire-bannerets,  that  is,  of 
a  banneret  ought  to  command,  was  bannerets  by  descent,  not  yet  knighted, 
properly  fifty.    But  Olivier  de  la  Uunha 
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men-at-arms.  ChandoB  was  still  a  knight-bachelor  when  he 
led  part  of  the  prince  of  Wales's  army  into  Spain.  He  first 
raised  his  banner  at  the  battle  of  Navarette ;  and  the  narra- 
tion that  Froissait  gives  of  the  ceremonj  will  illustrate  the 
manners  of  chivairj  and  the  character  of  that  admirable 
hero,  the  conqueror  of  Du  Guesclin  and  pride  of  English 
chivalry,  whose  fame  with  posterity  has  been  a  little  over- 
shadowed by  his  master's  laurels.^  What  seems  more 
extraordinary  is,  that  mere  squires  had  frequently  the  com- 
mand over  knights.  Proofs  of  this  are  almost  continual  in 
Froissart  But  the  vast  estimation  in  which  men  held  the 
dignity  of  kni^thood  led  them  sometimes  to  defer  it  for 
great  part  a£  their  lives,  in  hope  of  signalizing  their  invest* 
ture  by  some  eminent  exploit. 

These  appear  to  have  the  chief  means  of  nourishing  ^4he 
principles  of  chivalry  among  the  nobility  of  £u-  dmUh*  o# 
rope.  But  notwithstanding  all  encouragement,  it  *'^^'^' 
underwent  the  usual  destiny  of  human  institutions.  St. 
Palaye,  to  whom  we  are  indebted  for  so  vivid  a  picture  of 
ancient  manners,  ascribes  the  decline  of  chivalry  in  France 
to  the  profusion  with  which  the  order  was  lavished  under 
Charles  VI.,  to  the  establishment  of  the  companies  of  ordon- 
nance  by  Charles  VII.,  and  to  the  extension  of  knightly 
honors  to  lawyers,  and  other  men  of  civil  occupation,  by 
Francis  I.'  But  the  real  principle  of  decay  was  something 
different  from  these  three  subordinate  circumstances,  unless 
so  far  as  it  may  bear  some  relation  to  the  second.  It  was 
the  invention  of  gunpowder  that  eventually  overthrew  chiv- 
alry. From  the  time  when  the  use  of  fire-arms  became 
tolerably  perfect  the  weapons  of  former  warfare  lost  their 
efficacy,  and  physical  force  was  reduced  to  a  very  subordinate 
place  in  the  accomplishments  of  a  soldier.^  The  advantages 
of  a  disciplined  Infantry  became  more  sensible ;  and  the  lan- 
cers, who  continued  till  almost  the  end  of  the  sixteenth  century 
to  charge  in  a  long  line,  felt  the  punishment  of  their  presump- 
tion and  indiscipline.  Even  in  the  wars  of  Edward  III.,  the 
disadvantageous  tactics  of  chivalry  must  have  been  percepti- 
ble ;  but  the  military  art  had  not  been  sufficiently  studied  to 
overcome  the  prejudices  of  men  eager  for  individual  distinc- 
tion. Tournaments  became  less  frequent;  and,  after  the 
fatal  accident  of  Henry  XL,  wei*e  entirely  discontinued  in 

1  IroUnrt,  part  i.  e.  aa.  •  lUm.  car  J»  Chavalnte,  pirt  T. 
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France.     Notwithstanding  the  oonyulsions  of  the  religious 
wars,  the  sixteenth  oenturj  was  more  tranquil  than  anj  that 
had  preceded ;  and  thus  a  large  part  of  the  nobilitj  passed 
their  lives  in  pacific  habits,  and  if  thej  assumed  the  honors  oi 
chivalry,  forgot  their  natural  connection  with  military  prow- 
ess.   This  IS  far  more  applicable  to  England,  where,  except 
from  the  reign  of  Edward  IIL  to  that  of  Henry  VI.,  chivalry, 
as  a  military  institution,  seems  not  to  have  found  a  very  con* 
genial  soil.^     To  these  circumstances,  immediately  afiTecting 
the  military  condition  of  nations,  we  must  add  the  progress 
of  reason  and  literature,  which  made  ignorance  discreditable 
even  in  a  soldier,  and  exposed  the  follies  of  romance  to  a 
ridicule  which  they  were  very  ill  calculated  to  endure. 

The  spirit  of  chivalry  lefl  behind  it  a  more  valuable  suc- 
cessor. The  character  of  knight  gradually  subsided  in  that 
of  gentleman  ;  and  the  one  distinguishes  European  society  in 
the  sixteenth  and  seventeenth  centuries,  as  much  as  the  other 
did  in  the  preceding  ages.  A  jealous  sense  of  honor,  less 
•  oinantic,  but  equally  elevated,  a  ceremonious  gallantry  and 
politeness,  a  strictness  in  devotional  observances,  a  high  pride 
of  birth  and  feeling  of  independence  upon  any  sovereign  for 
the  dignity  it  gave,  a  sympathy  for  martial  honor,  though 
more  subdued  by  civil  habits,  are  the  lineaments  which  prove 
an  indisputable  descent.  The  cavaliers  of  Charles  I.  were 
genuine  successors  of  Edward's  knights ;  and  the  resemblance 
is  much  more  striking,  if  we  ascend  to  the  civil  wars  of  the 
League.  Time  has  effaced  much  also  of  this  gentlemanly, 
as  it  did  before  of  the  chivalrous  character.  From  the  latter 
part  of  the  seventeenth  century  its  vigor  and  purity  have  un- 
dergone a  tadt  decay,  and  yielded,  perhaps  in  every  country, 

1  The   prerogatlTB   •xerclsed  bj  the  dentood  reUtlTelj  to    the   two   other 

Idnga  of  Bn^Und  of  oompelling  men  eaf-  eoantries  above  named ;  for  chivalry  wm 

ficiently  qualified  In  po(nt  of  estate  to  always  in  high  repute  amooff  us,  nor  did 

take  on  them  the  honor  of  knighthood  any    nation    produce    more    admirable 

was  inoonsistent  with  the  trne  spirit  of  speeimena  of  its  exceUenees. 

ehiralry.    This  b^ptn,  according  to  Lord  I  am  not  minutely  acquainted  with 

LyttettoD,   under  Henry   IK.    Hist,  of  the  state  of  chivalry  in  Spain,  where  it 

Henry  II.  vol.  II.  p.  288.    Independently  seems  to  have   flourished  considerably. 

of  this,  several  causes  tended  to  render  Italy,  except  in  Naples,  and    perhaps 

Sngtand  less  under  the  innneneeofehiv-  Piedmont,  displayed  little  of  its  spirit ; 

alrous  principles  than  I  ranee  or  Ger-  which  neither  suited  the  ftree  republics  of 

many ;  such  as,  her  comparatively  peace-  the  twelfth  and  thirteenth,  nor  the  Jeal- 

fUl  stete,  the  smaller  share  she  took  in  ous  tyrannies  of  the  Ibllowing  centuries, 

the  crusades,  her  inftriority  In  romances  Tet  even  here  we  And  enough  to  furnish 

of  knight^rrantry,  but  above  all,   the  Muratori  with  materials  fiv  Ills  63d  Dis- 

democratical  character  of  her  laws  and  sertation. 
government.    StiU  this  Is  only  to  be  on- 
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to  increasing  commercial  wealth,  more  diffused  in.^tructton, 
the  spirit  of  general  liberty  in  some,  and  of  servile  obse- 
quiousness in  others,  the  modes  of  life  in  great  cities,  and  ibe 
levelling  customs  of  social  intercourse.^ 

It  is  now  lime  to  pass  to  a  very  different  subject     The 
third  head  under  which  I  classed  the  improve- 
ments of  society  during  the  four  last  centuries  of  "'•^"•• 
the  middle  ages  was  that  of  literature.     But  I  must  apprise 
the  reader  not  to  expect  any  general  view  of  literary  history, 
even  in  the  most  abbreviated  manner.     Such  an  epitome 

1  The  well-known  Memoin  of  St.  Pa- 
lay  e  are  the  best  repository  of  interesting 
and  illustrative  ttete  respecting  chiT- 
airy.  Possibly  he  may  have  relied  a 
little  too  much  on  romances,  whose  pic- 
tures will  naturally  be  orerehaq^. 
Froisciart  himself  has  somewhat  of  this 
partial  tendency,  and  the  iqi^neni  of 
chivalrous  times  do  not  make  so  Iklr  an 
appearance  in  Monstrelet.  In  the  Me- 
moirs of  la  TremoutUe  (Collect,  des  H6m. 
t.  xiv.  p.  189),  we  hare  perhaps  the  ear- 
liest delineation  from  the  llJb  of  those 
severe  and  stately  Tirtne»*in  high-born 
ladies,  of  which  our  own  country  fur- 
nished so  many  examples  in  the  sixteenth 
and  seventeenth  eenturies,  and  which 
were  derived  from  the  influence  of  chiv- 
alrous principles.  And  those  of  Bayard 
in  the  same  collection  (t.  ziv.  and  xv.) 
are  a  beautiful  exhibition  of  the  beet 
efTeets  of  that  discipline. 

It  appears  to  me  that  M.  Gnlaot,  to 
whose  Judgment  I  owe  all  deference,  has 
dwelt  rather  too  mnoh  on  the  Ibudal 
character  of  chival^.  Hist,  de  la  Civili- 
sation en  Prance,  Le^on  86.  Hence  he 
treats  the  institution  as  In  its  decUne 
during  the  Iburteenth  century,  when,  If 
we  can  trust  either  Froissart  or  the  ro- 
mancers, it  was  at  its  height.  Certainlv, 
If  mere  knighthood  was  of  right  both  in 
England  and  the  north  of  France,  a  terri- 
torUl  dignity,  which  bore  with  it  no 
actual  presumption  of  merit,  it  was 
sometimes  also  eonftrred  on  a  more 
honorable  principle.  It  was  not  every 
knight  who  poesessed  a  fief,  nor  in  prae- 
tico  did  every  possessor  of  a  fief  receive 
knighthood. 

Qttisot  Justly  remarks,  as  Sismondi  has 
done,  the  disparity  between  the  lives  of 
most  knights  and  the  theory  of  chival- 
rous rectitude.  But  the  same  has  been 
seen  in  religion,  and  can  be  no  reproach 
to  either  principle.  Partout  la  penste 
morale  des  hommes  s'ftlive  et  aspire  fort 
an  deesus  de  leur  vie.  £t  gardes  Tons 
de  eroire  que  paroe  qu^eile  ne  gonvemait 
pas  immMiatement  las  aetioiis,  pareeqnt 


la  pratique  dfoiontalt  sans  oesse  et 
^trangement  la  thforia,  rinfluenoe  de  la 
thtenb  nit  nulle  et  sans  valeur.  0*est 
beanooup  que  le  Jngement  des  hommee 
sur  les  actions  hnmalnes ;  tot  ou  tard  U 
devient  efflcace. 

It  may  be  thought  by  many  severe 
Judges,  that  I  have  overvalued  the  effi- 
cacy of  chivalrous  sentiments  In  elevating 
the  mor^  character  of  the  middle  ages. 
But  I  do  not  see  ground  for  withdrawing 
or  modifying  any  sentence.  The  com- 
parison Is  never  to  be  made  with  an  ideal 
standard,  or  even  with  one  which  a  purer 
religion  and  a  more  liberal  organisation 
of  society  may  have  rendered  eflTectual, 
but  with  the  condition  of  a  country  where 
neither  the  sentiments  oi'  honor  nor 
those  of  riffht  prevail.  And  it  seems  to 
me  that  I  have  not  veiled  the  deficiencies 
and  the  vices  of  chivalry  any  more  than 
its  beneficial  tendencies. 

A  very  fkscinating  picture  of  chival- 
rous manners  has  been  drawn  by  a  writer 
of  considerable  reading,  and  still  more 
considerable  ability,  Mr.  Kenelm  Digby, 
In  his  Broad  Stone  of  Honour.  The 
bravery,  the  courteousness.  the  munifi- 
cence, above  all,  the  deeply  religious 
character  of  knighthood  and  Ite  reverence 
for  the  church,  naturally  took  hold  of  a 
heart  so  susceptible  of  these  emotions, 
and  a  Ihnoy  so  quick  to  embody  them. 
St.  Palaye  himself  is  a  less  enthusiastic 
euloglBt  of  chivalry,  because  he  has  seen 
it  more  on  the  ride  of  mere  romance,  and 
been  less  penetrated  with  the  conviction 
of  its  moral  excellence.  But  the  progress 
of  still  deeper  impression  seems  to  have 
moderated  the  ardor  of  Mr.  DIgby's 
admiration  for  tlie  historical  character  of 
knighthood;  he  has  discovered  enough 
of  human  alloy  to  render  unqualified 
praise  hardly  fitting,  in  his  Judgment, 
for  a  Christian  writer;  and  in  the  Mores 
Catholici,  the  second  work  of  this  amiable 
and  gifted  man,  the  colors  in  which  chiv« 
airy  appears  are  by  no  means  so  bzilUant. 
[1848.] 
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would  not  onlj  be  neoessarily  soperficial,  bat  foreign  in  man; 
of  ita  details  to  the  purposes  of  this  chapter,  which,  attempU 
ing  to  develop  the  circumstances  that  gave  a  new  oomplexioo 
to  society,  considers  literature  onlj  so  far  as  it  exercised  a 
general  and  powerful  influence.     The  private  researches, 
Uierefore,  of  a  single  scholar,  unproductive  of  anj  materia) 
effect  in  his  generation,  ought  not  to  arrest  us,  nor  indeed 
would  a  aeries  of  biographical  notices,  into  which  literary 
liistorj  is  apt  to  fall,  be  veiy  instructive  to  a  philosophical 
inquirer.     But  I  have  still  a  more  decisive  reason  against 
taking  a  large  range  of  literary  history  into  the  compass  of 
this  work,  founded  on  the  many  contributions  which  have 
been  made  within  the  last  forty  years  in  that  department, 
some  of  them  even  since  the  commencement  of  my  own  la- 
bor.^   These  have  diffused  so  general  an  acquaintance  with 
the  literature  of  the  middle  ages,  that  I  must,  in  tseating 
the  subject,  either  compile  secondar)'  information  from  well- 
known  books,  or  enter  upon  a  vast  field  of  reading,  with  little 
hope  of  improving  upon  what  has  been  already  said,  or  even 
acquiring  credit  for  original  research.     I  shall,  therefc»re, 
confine  myself  to  four  points :  the  study  of  civil  law ;  the  in- 
stitution of  universities ;  the  application  of  modem  languages 
to  literature,  and  especially  to  poetry;  and  the  revival  of 
ancient  learning. 

The  Roman  law  had  been  nominally  preserved  ever  since 
_^ .  ^  the  destruction  of  the  empire ;  and  a  great  portion 
of  the  inhabitants  of  France  and  Spain,  as  well  as 
Italy,  were  governed  by  its  provisions.  But  tiiis  was  a  mere 
compilation  from  the  Theodosian  code ;  which  itself  contained 
only  the  more  recent  laws  promulgated  afler  the  establish* 
ment  of  Christianity,  with  some  fragments  from  earlier  col- 
lections. It  was  made  by  order  of  Alaric  king  of  the  Visi- 
goths about  the  year  500,  and  it  is  frequently  confounded  with 
the  Theodosian  code  by  writers  of  the  dark  ages.^     The 

I  Four  my  nctni  pubUoatknu  Inoi  pnter  it,  as  fiir  as  Its  sul^sets  extend,  to 

to  mentlogi  that  of  Bahle  on   modem  Tinbosehi. 

philosophy)  enter  much  at  large  into  the  [A  subsequent  work  of  my  own,  Intro- 
middle  Hfeentture ;  those  of  M.  Qlof  ami6  dactton  to  the  History  of  Uterature  in 
and  M.  Slsmondi,  the  history  of  Bi^and  the  16th,  16th,  and  17th  Centuries,  coo- 
by  Mr.  Sharon  Turner,  and  the  Literary  tains,  In  the  first  and  second  chapters. 
History  of  the  Middle  A^es  by  Mr.  Be-  some  additional  Illustrations  of  the  ante- 
riDgton.  All  of  these  contain  move  or  cedent  period,  to  which  ttie  reader  ma.y 
kas  useful  inlbrmation  and  Judleions  r»>  be  xefcnred,  as  complementary  to  thees 
macks ;  but  that  of  01ngnen4  Is  among  pegM-    184S.] 

the  most  learned  and  Important  works  or  *  Bslneecias,  Hist.  Juris  Qermao.  o.  1 

ttiis  centuxy.    I  haTe  ao  hesitation  to  a.  16. 
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eode  of  Justiniany  reduced  into  system  afler  the  separation  of 
the  two  former  countries  from  the  Greek  empire,  never  ob- 
tained anj  authority  in  them ;  nor  was  it  received  in  the  part 
of  Italy  subject  to  Uie  Lombards.  But  that  this  body  of  laws 
was.  absolutely  unknown  in  the  West  during  any  period  seems 
to  have  been  too  hastily  supposed.  Some  of  the  more  eminent 
ecclesiastics,  as  Hlncmar  and  Ivon  of  Chartres,  occasionally 
refer  to  it,  and  bear  witness  to  the  regard  which  the  Roman 
church  had  uniformly  paid  to  its  decisions.^ 

The  revival  of  the  study  of  jurisprudence,  as  derived  from 
the  laws  of  Justinian,  has  generally  been  ascribed  to  the  dis- 
covery made  of  a  copy  of  the  Pandects  at  Amalfi,  in  1135, 
when  that  city  was  taken  by  the  Pisans.  This  fact,  though 
not  improbable,  seems  not  to  rest  upon  sufficient  evidence.' 
But  its  truth  is  the  less  material,  as  it  appears  to  be  unequiv- 
ocally proved  that  the  study  of  Justinian's  system  had  recom- 
menced before  that  era.  Early  in  the  twelfth  century  a 
professor  named  Imerius'  opened  a  sdiool  of  civ|l  law  at 
Bologna,  where  he  commented,  if  not  on  the  Pandects,  yet  on 
the  other  books,  the  Institutes  and  Code,  which  were  suffi- 
cient to  teach  the  principles  and  inspire  the  love  of  that 
comprehensive  jurisprudence.  The  study  of  law,  having  thus 
revived,  made  a  surprising  progress ;  within  fifty  years  Lom- 
bardy  was  full  of  lawyers,  on  whom  Frederic  Barbarossa  and 
Alexander  III.,  so  hostile  in  every  other  respect,  conspired 
to  shower  honors  and  privileges.  The  schools  of  Bologna 
were  preeminent  throughout  this  century  for  legal  learning. 
There  seem  also  to  have  been 'seminaries  at  Modena  and 
Mantua ;  nor  was  any  considerable  city  without  distinguished 
civilians.  In  the  next  age  they  became  still  more  numerous, 
and  their  professors  more  conspicuous,  and  universities  arose 
at  Naples,  Padua,  and  other  places,  where  the  Roman  law 
was  the  object  of  peculiar  regard.^ 

There  is  apparently  great  justice  in  the  opinion  of  Tira- 
boschi,  that  by  acquiring  internal  freedom  and  the  right  of 
determining  controversies  by  magistrates  of  their  own  elec- 
tion, the  Italian  cities  were  led  to  require  a  more  extensive 
and  accurate  code  of  written  laws  than  they  had  hitherto  pos- 

1  QUnnone,  1.  It.  e.  6.    Belden,  ad  Fie-  man  W  ia  changed  Into  Ou  bj  the  Ital- 

lam,  p.  1071.  lane,  and  ooeadonaUy  omitted,  eepeclallj 

*  Tlraboeeh!.  t.  iU.  p.  860.    Oingnen4,  in  Latiaidngi  fbr  the  sake  of  enphony  Of 
Hist  Litt.  de  l^Italie,  t.  i.  p.  166.  pniity. 

*  Imeiias  is  sometimes  called  Onar*       «  llzaboeohl,  t.  It.  p.  S8  ;  t.  t.  y.  66 
aecias,  aometimee  Wameriiu :  the  Gee- 
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sessed.  These  municipal  judges  were  chosen  from  among 
the  citizens,  and  the  succession  to  offices  was  usually  so  rapid, 
that  almost  every  freeman  might  expect  in*  his  turn  to  paiv 
take  in  the  public  government,  and  consequently  in  the  ad- 
ministration of  justice.  The  latter  had  always  indeed  be^i 
exercised  in  the  sight  of  the  people  by  the  count  and  his 
assessors  under  the  Lombard  and  Carlovingian  sovereigns ; 
but  the  laws  were  rude,  the  proceedings  tumultuary,  and  the 
decisions  perverted  by  violence.  The  spirit  of  liberty  begot  a 
stronger  sense  of  right;  and  right,  it  was  soon  perceived, 
could  only  be  secured  by  a  common  standard.  Magistrates 
holding  temporary  offices,  and  little  elevated  in  those  simple 
times  above  the  citizens  among  whom  they  were  to  retam, 
could  only  satisfy  the  suitors,  and  those  who  surrounded  their 
tribunal,  by  proving  the  conformity  of  their  sentences  to  ac- 
knowledged authorities.  And  the  practice  of  alleging  reasons 
in  giving  judgment  would  of  itself  introduce  some  uniformity 
of  decision  and  some  adherence  to  great  rules  of  justice  in 
the  most  arbitrary  tribunals ;  while,  on  the  other  hand,  those 
of  a  free  country  lose  part  of  their  title  to  respect,  and  of 
their  tendency  to  ntiaintain  right,  whenever,  either  in  civil  or 
criminal  questions,  the  mere  sentence  of  a  judge  ia  pronounced 
without  explanation  of  its  motives. 

The  fame  of  this  renovated  jurisprudence  spread  very  rap- 
idly from  Italy  over  other  parts  of  Europe.  Students  flocked 
from  all  parts  of  Bologna ;  and  some  eminent  masters  of  that 
school  repeated  its  lessons  in  distant  countries.  One  of  these, 
Piacentinus,  explained  the  Digest  at  Montpelier  before  the 
end  of  the  twelfth  century ;  and  the  collection  of  Justinian 
soon,  came  to  supersede  the  Theodosian  code  in  the  domin- 
ions of  Toulouse.^  Its  study  continued  to  flourish  in  the 
universities  of  both  these  cities ;  and  hence  the  Roman  law, 
OS  it  is  exhibited  in  the  system  of  Justinian,  became  die 
rule  of  all  tribunals  in  the  southern  provinces  of  France.  Its 
authority  in  Spain  is  equally  great,  or  at  least  is  only  disputed 
by  that  of  the  canonists;*  and  it  forms  the  acknowledged 
basis  of  decision  in  all  the  Grermanic  tribunals,  sparingly 
modified  by  the  ancient  feudal  customaries,  which  the  jurists 
of  the  empire  reduce  within  narrow  bounds.'    In  the  north- 

>  Tlnbowhl,  t.  t.    Vtluette,  Hist,  de       •  Duck,  4e  Ura  Jute  aTtUt,  1.  tt. «  6 
Langiiedoo,  t.  ii  p.  617;  t.  iii.  p.  £27;  t.       •  Idam,  L  U.  2. 
ir.  p.  fi04. 
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ern  parts  of  France,  where  the  legal  standard  was  sought  in 
local  customs,  the  civil  law  met  naturally  with  less  regard. 
But  the  code  of  St.  Louis  borrows  from  that  treasury  many 
of  its  provisions,  and  it  was  constantly  cited  in  pleadings  be- 
fore the  parliament  of  Paris,  either  as  obligatory  by  way  of 
authority,  or  at  least  as  written  wisdom,  to  which  great  defer- 
ence was  shown.^  Yet  its  study  was  long  prohibited  in  the 
university  of  Paris,  from  a  disposition  of  the  popes  to  estab- 
lish exclusively  their  decretals,  though  the  prohibition  was 
silently  disr^arded.' 

As  early  as  the  reign  of  Stephen,  Yacarius,  a  lawyer  of 
Bologna,  taught  at  Oxford  with  great  success  ;  but  j^  introdoo- 
the  students  of  scholastic  theology  opposed  diem-  iton  into 
selves,  from  some  unexplained  reason,  to  tliis  new  ^ 
jurisprudence,  and  his  lectures  were  interdicted.'  About  the 
time  of  Henry  III.  and  Edward  I.  the  civil  law  acquired 
some  credit  in  England ;  but  a  system  entirely  incompatible 
with  it  had  established  itself  in  our  courts  of  justice  ;  and  the 
Roman  jurisprudence  was  not  only  soon  rejected,  but  became 
obnoxious.^  Everywhere,  however,  the  clergy  combined  its 
study  with  that  of  their  own  canons ;  it  was  a  maxim  that 
every  canonist  must  be  a  civilian,  and  that  no  one  could  be  a 
good  civilian  unless  he  were  also  a  canonist.  In  all  uni- 
versities, degrees  are  gi'anted  in  both  laws  conjointly ;  and 
in  aU  courts  of  ecclesiastical  jurisdiction,  the  authority  of 
Justinian  is  cited,  when  that  of  Gregory  or  Clement  is  want- 
ing.* 

I  should  earn  little  gratitude  for  my  obscure  diligence,  were 

1  Dock.  1.  U.  o.  6,  •.  80t  81.    Flenfy,  *  Selden,  ubi  ampn.^  p.  100&-1104.  Thia 

Hist,  dir  Droit  Francois,  p.  "4  (prefixed  paan^e  is  worthy  of  attention.     Yet, 

to  ArTOO.  InstitiitioiM  au  Droit  Fran^fois,  notwlthfltandliig    Selden's   authority,  I 

edit.  176 1 ),  says  that  it  was  a  great  ques-  am  not  satisfied  that  he  lias  not  extenu- 

tioD  among  lawyers,  and  still  undecided  ated  the  effect  of  Braeton's  predilection 

(i.  e.  in  1674),  whether  the  Roman  law  for  the  maxims  of  Roman  Juriiiprudenoe. 

was  the  common  law  in  the  pays  contn-  No  early  lawyer  has  contributed  so  much 

mien,  as  to  those  points  wherein  their  to  form  onr  own  system  as  Bracton ;  and 

local  customs  were  silent.    And,  if  I  un-  if  his  definitions  and  rules  are  sometimes 

derstaod  Denisart,  (Dictlonnaire  des  De-  borrowed  from  the  civilians,  as  alt  admit, 

dsions,  art.  Droit-6erit,)  the  afllrmatlTe  our  common  law  may  have  indirectly  re 

prevailed.    It  is  plain  at  least  by  the  ceived  greater  modification  from  that  in 

Causes  C^Mbres,  that  appeal  was  con-  flnenoe,  than  its  professors  were  ready  to 

tinualiy  made  to  the  principles  of  the  acknowledge,  or  even  than  they  knew. 

elTil  law  in  the  argument  of  Parisian  A  full  view  of  this  subject  Is  still,  I  think, 

advocates.  a  desideratum  in  the  history  of  JBuglisb 

s  Crevier,  Hist,  de  rUniverslU  ds  Pft-  law,  which  it  would  illustrate  In  a  very 

rls.  t.  i.  p.  816;  t.  ii.  p.  276.  interesting  manner. 

*  Johan.  Salisburiensis,  apad  Selden  *  Duck,  De  Usu  Juris  CItIUs,  1. 1.  o.  87 
ad  ?letam,  p.  1083 
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I  to  direll  on  the  forgotten  teachers  of  a  sGence 
et^iUaBT      that  attracts  so  few.    These  elder  professors  of 
21^12^        Roman  jurisprudence  are  infected,  as  we  are  told, 
with  the  faults  and  ignorance  of  their  time ;  fail- 
ing  in  the  exposition  of  ancient  law  through  incorrectoess  of 
manuscripts  and  want  of  subsidiary  learning,  or  penrerting 
their  sense  through  the.  verbal  subtleties  of  6<^olastic  philoso- 
phy.    It  appears  that,  even  a  hundred  years  since,  neither 
Azzo  and  Accnrsius,  the  principal  civilians  of  the  thirteenth 
century,  nor  Bartolus  and  Baldus,  the  more  conspicuous  lu- 
minaries of  the  next  age,  nor  the  later  writings  of  Acoolti, 
Fulgosius,  and  Panormitanus,  were  greatly  regarded  as  au- 
thorities;  unless  it  were  in  Spain,  where  improvement  is 
always  odious,  and  the  name  o£  Bartolus  inspired  absolute 
deferen.^^    In  the  sixteenth  century,  Alciatus  and  the  great- 
er Cujai  ius  became,  as  it  were,  the  founders  of  a  new  and 
more  enlightened  academy  of  civil  law,  from  which  the  latter 
jurists  derived  their  lessons.     The  laws  of  Justinian,  stripped 
of  their  impurer  alloy,  and  of  the  tedious  glosses  of  their 
commentators,  will  form  the  basis  of  other  systems,  and  min* 
gling,  as  we  may  hope,  with  the  new  institutions  of  philosoph- 
ical legislators,  continue  to  in^uence  the  social  relations  of 
mankind,  long  after  their  direct  authority  shall  have  been 
abrogated.     The  ruins  of  ancient  Rome  supplied  the  mate- 
rials of  a  new  city ;   and  the  fragments  of  her  law,  which 
have  already  been  wrought  into  the  recent  codes  of  France 
and  Prussia,  will  probably,  under  other  nameSy  guide  far  dis- 
tant generations  by  the  sagadty  of  Modestinus  and  Ulpian.' 

The  establishment  of  public  schools  in  France  is  owing  to 
Charlemange.  At  his  accession,  we  are  assured  that  no 
means  of  obtaining  a  learned  education  existed  in  his  do- 

<  Ora^nA,  OrfgloM  JuiiB  CiTillii  p.        [Th«  dvll  tawyvn  of  ih«  medlffTtl 

190.  period  an  not  at  all  fbrgotten  on  the 

*  ThoM  who  ftel  mom  isurioeltj  about  ooatinent,  aa  tb«  sreat  work  of  Savignjr, 

the  dTllIans  of  the  middle  ages  will  find  History  of  Roman  Law  In  the  Middle 

a  ooneise  and  elcKant  aocoant  In  Orari-  Ages,  soAclentl/  proTef.    It  la  certain 

na,  De  Orlgine  J  aria  GfriUs,  p.  18S-206.  that  the  cirll  law  most  alwajs  be  studied 

(Ups.  1706.)  Tlraboachl  contains  perhaps  in  Karope,  nor  oQght  the    new  codes 

more  information;  bat  his  prollxitir  is  to    supersede   It,  seeing    they  are  la 

Tery  wearisome     Besides  this  ihult,  it  is  great  measure  deriTed  from  its  fonntsin ; 

erident  tliat  Tlrabosehl  knew  rery  little  though  I  have  heard  that  It  Is  less  rt- 

oflaw,  and  had  not  read  the  clrilians  of  garded  In  France  than  fbrmerly.    la  my 

whom  he  treats ;  whereas  Qiarlna  dis-  earlier  editions  I  depreciated  the  stadj 

enaees  their  merits  not  only  with  legal  of  theoiril  law  too  much,  and  with  too 

knowledge,  but  with  an  aoutenees  of  crit-  excluslTe   aa  attentloa  to  BngUsh  no> 

leism  which,  to  say  the  truth,  TIrabosohi  tkona.] 
never  shows  except  on  a  date  or  a  nam*. 
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minions ;'  and  in  order  to  restore  in  some  degree  Pubiio 
the  spirit  of  letters,  he  was  compelled  to  invite  SSlSiSJlr 
dtrangei'8  from  countries  where  learning  was  not  Cbarie- 
80  thoroughly  extinguished.  Alcnin  of  England,  "■«^*- 
Clement  of  Ireland,  Theodulf  of  Germany,  were  the  true 
Paladins  who  repaired  to  his  court  With  the  help  of  these 
he  revived  a  few  sparks  of  diligence,  and  established  schools  in 
different  cities  of  his  empire ;  nor  was  he  ashamed  to  be  the 
disciple  of  that  in  his  own  palace  under  the  care  of  Alcuin. 
His  two  next  successors,  Louis  the  Debonair  and  Charles  the 
Bald,  were  also  enoouragers  of  letters ;  and  the  schoob  of 
Lyons,  Fulda,  Corvey,  Rheims,  and  some  other  cities,  might 
be  said  to  flourish  in  the  ninth  century.'  In  these  were  taught 
the  trivium  and  quadrivium,  a  long-established  division  of 
sciences :  the  first  comprehending  grammar,  or  what  we  now 
call  philology,  logic,  and  rhetoric ;  the  second,  music,  arith- 
metic, geometry,  and  astronomy.^  But  in  those  ages  scarcely 
anybody  mai^tered  the  latter  four ;  and  to  be  perfect  in  the 
three  former  was  exceedingly  rare.  All  those  studies,  how- 
ever, were  referred  to  theology,  and  that  in  the  narrowest 
manner ;  music,  for  example,  being  reduced  to  church  chants 
ing,  and  astronomy  to  the  calculation  of  Easter.'  Alcuin  was, 
in  his  old  age,  against  reading  the  poets  ;  *  and  this  discour- 
agement of  secular  learning  was  very  general ;  though  some, 
as  for  instance  Raban,  permitted  a  slight  tincture  of  it,  as 
subsidiary  to  religious  instruction.' 

>  Ante  iMiim  dcmifaiiim  Oaroinm  r»-  loMphy,  and  eren   theology  were   nut 

■em  in  Oelltt  ntillum  ftiit  atudium  llbexa>  taught,  an  soienoes,  in  any  of  the  Fnuxdi 

Bnm  artinm.    Monacbu«  BngoUsmensis,  ■chools  of  theae  two  centnrlee ;  and  ooo- 

apud  Launoy,  De  Seholis  per  oooidentem  leqaently  thoee  estabUsbed  by  Charle* 

inetauiatli,  p.  6.    See  too  Histoire  Lit-  magne  Justly  make  an  epoch. 

t^mJre  de  la  Fnnee,  t.  It.  p.  1.    '*  Btu-  <  Id.  Ibid.    There  was  a  sort  of  liter- 

dla  Uboralium  artinm  '*  ia  this  passage,  aiy  elub  among  them,  where  the  mem- 

must  be  understood  to  exclude  litera-  bers  assumed  ancient  names.    Chorle- 

tare,  commonly  so  called,  but  not  a  oer-  magne  was  called  Dayid ;  Alcuin,  Uor* 

tain  measure  of  rexy  ordinary  Instrue-  ace;  another,  Oametas,  &o. 

Uon.    For  there  were  episcopal  and  con-  '  Hist.  Litt6raire,  p.  217}  &g. 

▼entual  schools  in  the  serenUi  and  fldghth  *  This  division  of  the  sciences  is  as. 

centuries,  even    in    France,   especially  cribed  to  St.  Augustin ;  and  we  certainly 

Aquitaine;  we  need  hardly  repeat  that  in  find  it  established  early  in  the  sixth  oen< 

Kngland,  the  Ibrmer  of  these  ages  pro*  tury.    Brucker,  Hiitoria  Critica  PhUo- 

duced  Bede  and  Theodore,  and  the  men  sophisd,  t.  iii.  p.  597. 

trained  under  them  ;  the  Lires  of  the  6  Schmidt,  Hist,  dee  AUemands,  t.  li. 

Saints  also  lead  us  to  take  with  some  lim-  p.  120. 

itatton    the  absolute   denial  of  liberal  •  CreTier,  Hist,  de  rUniTersit^  de  Pa- 
studies  before  Charlemagne.    See  Ouiaot,  lis,  t  i.  p.  28. 

Hist,  de  la  GiTiUs.  en  France,  Le^on  16;  '  Brucker,  t.  lU.  p.  SI2.    Baban  Uaa- 

and  Ampire,  Hist.  Litt.  de  la  France,  ilL  rus  was  chief  of  the  cathedral  school  at 

9. 4.  But,  perh^^,  philology,  logle,  phi-  Fulda^  ia  the  ninth  oentuiy. 
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About  the  latter  part  of  the  elerenth  century  a  greater 
OniTvnttj  of  ardor  for  intellectual  pursuits  began  to  show  itself 
^^^*  in  Europe,  which  in  the  twelfth  broke  out  into  a 

flame.     This  was  manifested  in  the  numbers  who  repaired  to 
the  public  academies  or  schools  of  philosophy.      None  of 
these  grew  so  early  into  reputation  as  that  of  Paris.     This 
cannot  indeed,  as  has  been  vainly  pretended,  trace  its  pedi- 
gree to  Charlemagne.     The  first  who  is  said  to  have  read 
lectures  at  Paris  was  Bemigios  of  Auxerre,  about  the  year 
900.*     For  tlie  two  next  centuries  the  history  of  this  school 
la  very  obscure  ;  and  it  would  be  hard  to  prove  an  unbroken 
continuity,  or  at  least  a  dependence  and  connection  of  its  pro* 
fessors.     In  the  year  1100  we  find  William  of  Champeaux 
teaching  logic,  and  apparently  some  higher  parts  of  philoso- 
▲iwiart        P^y»  ^*^  much  credit     But  this  preceptor  was 
eclipsed  by  his  disciple,  afterwards  his  rival  and 
adversary,   Peter  Abelard,   to  whose  brilliant  and  hardy 
genius  the  university  of  Paris  appears  to  be  indebted  for  its 
rapid  advancement     Abelard  was  almost  the  first  who  awa- 
kened mankind  in  the  ages  of  darkness  to  a  sympathy  with 
intellectual  excellence.     His  bold  theories,  not  the  less*  at- 
tractive perhaps  for  treading  upon  the  bounds  of  heresy,  his 
imprudent  vanity,  that  scorned  the  regularly  acquired  repu- 
tation of  older  men,  allured  a  multitude  of  disciples,  who 
would  never  have  listened  to  an  ordinary  teacher.     It  is  said 
that  twenty  cardinals  and  fifty  bishops  had  been  among  his 
hearers.'    Even  in  the  wilderness,  where  he  had  erected  the 
monastery  of  Paraclete,  he  was  surrounded  by  enthusiastic 
admirers,  relinquishing  the  luxuries,  if  so  they  might  be 
called,  of  Paris,  for  the  coarse  living  and  imperfect  accom- 
modation which  that  retirement  could  afford.*  But  the  whole 
of  Abelard*s  life  was  the  shipwreck  of  genius ;  and  of  genius, 
both  the  source  of  his  own  calamities  and  unserviceable  to 
posterity.     There  are  few  lives  of  litei*ary  men  more  inter- 
esting or  more  diversified  by  success  and  adversity,  by  glory 
and  humiliation,  by  the  admiration  of  mankind  and  the  per- 
secution of  enemies  ;  nor  from  which,  I  may  add,  more  im- 
pressive lessons  of  moral  prudence  may  be  derived.*     One 

>  GreTler,  p.  66.  FraDc«  for  the  phlloeoptay,  as  mil  ai  Om 

s  Crerler,  p.  171 ;   Broekflr,  p.  677;  mnonal  history  of  Abelard.  by  the  pub- 

TlraboBehi,  t  tti.  p.  276.  Hcatioii  of  his  philosophical  writings,  in 

*  Brucker,  p.  7s0.  1886,  under  so  eminent  an  editor  as  If. 

*  A  groat  interest  has  been  xeTtfed  in  Coosin,  and  by  the  exoeUen  irork  of  M 
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of  Abelard's  pupils  was  Peter  Lombard,  afterwards  arch- 
bishop of  Paris,  and  author  of  a  work  called  the  Book  of 
Sentences,  which  obtained  the  highest  authority  among  the 
scholastic  disputants.  The  resort  of  students  to  Paris  be- 
came continually  greater ;  they  appear,  before  the  year  1169, 
to  have  been  divided  into  nations ;  *  and  probably  they  had 
an  elected  rector  and  voluntary  rules  of  discipline  about  the 
same  time.  This,  however,  is  not  decisively  proved ;  but  in 
the  last  year  of  the  twelfth  century  they  obtained  their  ear- 
liest charter  from  Philip  Augustus.* 

The  opinion  which  ascribes  the  foundation  of  the  universi- 
ty of  Oxford  to  Alfred,  if  it  cannot  be  maintained  UDiT«raifty  of 
as  a  truth,  contains  no  intrinsic  marks  of  error.  Oxford. 
Ingulfus,  abbot  of  Croyland,  in  the  earliest  authentic  passage 
that  can  be  adduced  to  this  point,'  declares  that  he  was  sent 
from  Westminster  to  the  school  at  Oxford  where  he  learned 
Aristotle,  with  the  first  and  second  books  of  TuUy's  Rhetoric* 
Since  a  school  for  dialectics  and  rhetoric  subsisted  at  Oxford, 
a  town  of  but  middling  size  and  not  the  seat  of  a  bishop,  we 
are  naturally  led  to  refer  its  foundation  to  one  of  our  kings, 

de  R^mnrnt,  In  1845,  with  the  title  Ab6-  totie  at  so  early  a  period  might  neem  to 

lardf  contaiuiog  a  copioaii  Account  both  throir  iome  soiipiclon  on  thte  patoiage. 

of  the  life  and  wiitingfi  of  (hat  most  re-  But  It  Is  Impoeialble  to  detach  it  from  the 

marfcable  man,  the  father,  perhaps,  of  context :  and  the  works  of  Aristotle  in- 

the  theory  as  to  the  nature  of  unlTeraal  tended  oy  Ingulfus  were  translations  of 

Ideas,  now  so  generally  known   by  the  parts  of  his  Logic  by  Boethlus  and  Vio 

name  of  concfptuatism.  torin.    Brucker,  p.  678.    A  passage  in* 

1  The  fltculty  of  arts  in  the  university  deed  in  Peter  of  BIols's  continuation  of 

of  Paris  was  divided  into  Ibnr  nations ;  Ingulfiis,  where  the  study  of  Arerroes  Is 

those  of  France,  Picardy ,  Normandy,  and  said  to  liave  taken  place  at  Cambrit/gt 

England.    These  had  distinct  suflTragcs  some  years  before  he  was  bom,  is  of  a 

in  the  afCbirs  of  the  nnirersity,  and  con-  different  complexion,  and  must  of  course 

sequently,  when  united,  outnumbered  be   r^ected  as  spurious.    In  the  Oettta 

the  three   higher  fiicultles  of  theology,  Couiitum   AndegJivensium,  Fulk,  count 

law,  and  medicine.    In  1109,  Henry  II.  of  Anjon,  who  lived  about  920,  is  said  to 

of  Bngland  ottbn  to  refer  his  dispute  with  have  been  skilled  Aristotelicis  «it  Cicero* 

Beeket  to  the  provinces  of  the  school  of  nianiH  ratiocinationibus. 
Paris.  [The  authenticity  of  Ingulfus  has  been 

s  Crevicr,  t.  i.  p.  279.    The  first  stat-  called  in  question,  not  only  by  Sir  Fran- 

nte   ri^ulating    the   discipline  of    the  cis  Palgrave,  but  by  Mr.  Wright.    Biogr. 

nnirerxlty  was  given  by  Robert  do  Cour-  Liter.,  Anglo-Norman  Period;  p.  29.  And 

^on,  legate  of  Ilonorius  III.,  in  1215,  id.  this implieM,  apparently,  the  spDriou.<nes8 

p.  2dfi.  of  the  continuation  ascribed  to  Peter  of 

*  No  one  probably  would  choose  to  re-  Blols,  in  which  the  passage  about  Avor- 
ly  on  a  paasage  found  In  one  maou-  roes  throws  doubt  upon  the  whole.  I 
■eript  of  Asserius,  which  has  ail  appear-  have,  In  Ihe  Introduction  to  the  IIii»cory 
ance  of  an  interpolation.  It  Ls  evident  of  Literature,  retracted  the  degree  of 
from  an  anecdote  in  Wood's  History  of  crBdenee  here  given  to  the  foundation 
Oxford,  '  >1.  i.  p.  28  (Gutch^s  edition),  of  the  university  of  Oxford  by  Alfhsd 
that  Cam  .len  did  nos  believe  in  the  an-  If  IngulfUs  is  not  genuine,  we  have  no 
thenticity  of  this  passage,  though  he  proof  of  its  existence  as  a  school  of 
ttiought  proper  to  insert  it  in  the  Bri-  learning  before  the  middle  of  the  twelfth 
lannla.  century.] 

*  1  Qala,  p.  76.    TIm  mention  of  Axii- 
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and  none  who  had  reigned  after  Alfred  appears  likelj  to  faave 
manifested  snch  seal  for  learning.  However,  it  is  evident 
that  the  school  of  Oxford  was  frequented  under  Edward  the 
Confessor.  There  follows  an  interval  of  above  a  centurj, 
during  which  we  have,  I  believe,  no  contemporary  evidence 
of  its  continuance.  But  in  the  reign  of  Stephen,  YacariuB 
read  lectures  there  upon  civil  law ;  and  it  is  reasonable  to 
suppose  that  a  fcxreigner  would  not  have  chosen  that  dtj,  if 
he  had  not  found  a  s^ninary  of  learning  already  established. 
It  was  probably  inconsiderable,  and  might  have  been  inter- 
rupted during  some  part  of  the  preceding  century.^  In  the 
reign  of  Henry  II.,  or  at  least  of  Richard  I.,  Oxford  became 
a  very  flourishing  university,  and  in  1201,  according  to  Wood, 
contained  3000  scholars.'  The  earliest  charters  were  granted 
by  John. 

If  it  were  necessary  to  construe  the  word  university  in  the 
UniTenity  Strict  scnsc  of  a  legal  incorporation,  Bologna  might 
•r  Bologna.  }gy  ^lium  to  a  higher  antiquity  than  either  Paris  or 
Oxford.  Thiere  are  a  few  vestiges  of  studies  pursued  in  that 
city  even  in  the  eleventh  century ; '  but  early  in  the  next  the 
revival  of  the  Roman  jurisprudence,  as  has  been  already 
noticed,  brought  a  throng  of  scholars  round  the  chairs  of  its 
professors.  Frederic  Barbarossa  in  1 158,  by  his  authentic, 
or  rescript,  entitled  Habita,  took  these  under  his  protection, 
and  permitted  them  to  be  tried  in  civil  suits  by  their  own 
judges.  This  exemption  from  the  ordinary  tribu 
mmTiSrEn  ^^h  ^nd  cvcn  from  those  of  the  church,  was 
tojjnJ^M^  naturally  coveted  by  other  academies;  it  was 
granted  to  the  university  of  Paris  by  its  earliest 
charter  from  Philip  Augustus,  and  to  Oxford  by  John.  From 
this  time  the  golden  age  of  universities  commenced ;  and  it  is 
hard  to  say  whether  they  were  favored  more  by  their  sover- 
eigns or  by  the  see  of  Rome.  Their  history  indeed  is  full  of 
struggles  with  the  municipal  authorities,  and  with  the  bishops 
of  their  several  cities,  wherein  they  were  sometimes  the 

1  It  toBj  b«  ramarked,  that  John  of  Ibrd,  p.  177.    The  Benodictines  of  St. 

8aUsbiiT7f  who  wrote  in  the  flnt  yean  Maor  say,  that  there  was  an  eminent 

of  Henry  Il.^a  reign,  since  his  Polyom-  school  of  canon  law  at  OxSnd  about  ths 

ttcon  is  dedioated  to  Beeket,  before  he  end  of  the  twelfth  century,  to  wliich 

became  arehbishop,  makes  no  mention  of  many  stndents  repaired  ih>m  Paxis.  HM. 

Oxford,  which  he  would  probably  hare  Utt  de  la  France,  t.  iz.  p.  216. 

done  if  it  had  been  an  eminent  seat  of  *  Ttraboschi,  t.  Hi.  p.  258,  et  sliU 

learning  at  that  time.  Muiatarl.  Dissert.  48. 

•  Wood's  Hist,  and  Antiquities  of  Oz- 
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aggressors,  and  generally  the  conquerors.  From  all  parts 
of  Europe  students  resorted  to  these  renowned  seats  of 
learning  with  an  eagerness  for  instruction  which  may  aston- 
ish those  who  reflect  how  little  of '\^hat  we  now  deem  useful 
could  be  imparted.  At  Oxford,  under  Henry  III.,  it  is  said 
that  there  were  30,000  scholars;  an  exaggeration  which 
seems  to  imply  that  the  real  number  was  very  great.^  A 
respectable  contemporary  writer  asserts  that  there  were  full 
10,000  at  Bologna  about  the  same  time.*  I  have  not  observed 
any  numerical  statement  as  to  Paris  during  this  age;  but 
there  can  be  no  doubt  that  it  was  more  frequented  than  any 
other.  At  the  death  of  Charles  YII.,  in  1453,  it  is  said  to 
have  contained  25,000  students.'  In  the  thirteenth  century 
other  universities  sprang  up  in  different  countries ;  Padua 
and  Naples  under  the  patronage  of  Frederic  II.,  a  zealous 
and  useful  friend  to  letters,^  Toulouse  and  Montpelier,  Cam« 
bridge  and  Salamanca.^  Orleans,  which  had  long  been  dis- 
tinguished as  a  school  of  civil  law,  received  the  privileges  of 
incorporation  early  in  the  fourteenth  century,  and  .^gers 
before  the  expiration  of  the  same  age.*  Prague,  the  earliest 
and  most  eminent  of  German  universities,  was  founded  in 
1350;  a  secession  from  thence  of  Saxon  students,  in  conse- 
quence of  the  nationality  of  the  Bohemians  and  the  Hussite 
schism,  gave  rise  to  that  of  Leipsic*     The  fifteenth  century 

1  >*  Bnt  unoDg  thflM,"  fayi  Antbonj  Tenitj.    The  ttudttnte  an  nid  to  haw 

Wood, ''  a  compaity  of  rarlets,  who  pre-  been  about  12,000  before  1480.    Creiier, 

tended  to  be  acholare,  shniBe  tbemseiTee  t.  It.  p.  410. 

In,  and  did  act  much  Tillany  In  the  uni-  *  TiraboechI,  t.  It.  p.  48  and  46. 

▼eruty  by  thIeTing,  whoring,  quarrelling,  ft  The  earliest  authentic  mention  of 

fto.    They  lived   under   no  dleelpUne,  Cambridge  m  a  plaee  of  learning,  If  I 

neither  had  they  tutors;  but  only  for  mistake  not,  Is  in   Matthew  Paris,  who 

ftshiou*s  sake  would  someUmes  thrust  informs  us,  that  la  1200,  John  having 

thomselTes  into  the  sehools  at  ordinary  caused    three   clerks  of   Oxford  to  be 

lectures,  and  when  they  went  to  perform  hanged    on    suspicion  of  murder,  the 

any  mischief,  then  woold  tiiey   be  ac-  whole  body  of  scholars  left  that  city,  and 

counted  scholars,  that  so  they  might  free  emigrated,  some  to  Cambridge,  some  to 

themselves  ilrom  the  Jurisdiction  of  the  Reading,  in  order  to  carry  on  their  stud- 

burghers."    p.  206.    If  we  allow  three  les  (p.  191,  edit.  1684).    But  It  may  be 

▼arlets  to  one  scholar,  the  university  will  conjectured  with  some  probability,  that 

still  have  been  very  rally  frequented  by  they  were  led  to  a  town  so  distant  as 

the  latter.  Cambridge  by  the  previous  estabUshment 

>  Tiraboschi,  t.  Iv.  p.  47.     Asarlns,  of  academical  instruction  in  that  place, 

about  the  middle  of  the  fourteenth  een-  The  inconwration  of  Cambridge  Is  in 

tury,  says  the  number  was  about  18,000  1281  (15  Hen.  in.),  so  that  there  is  no 

In  his  time.    Muiatori,  Script.  Rer.  Ital.  great  difference  In  tae  legal  antiquity  of 

I  zvi.  p.  825.  our  two  nniversitlee. 

s  Villaret,  Hist,  de  France,  t.  zvi.  p.  •  Crevier,  Hist,  de  rUniversit^  de  Pa- 

'    841.    This  may  perhaps  require  to  be  xls,  t.  li.  p.  216 ;  t.  iU.  p.  140. 

taken  with  allowance.    But  Paris  owes  t  Pfoffel,    Abr6g6    Chronolcwdque    Is 

a  great  part  of  Its   bntldings  on  the  I'mst.  de  PAUemagne,  p.  660,  0077 
vontbem  bank  of  the  Seine  to  the  onS- 
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produced  several  new  academical  foundations  in  France  and 
Spain. 

A  large  proportion  of  scholars  in  most  of  those  institutions 
were  drawn  by  the  love  of  science  from  foreign  countries. 
The  chief  universities  had  their  own  particular  departments 
of  excellence.  Paris  was  unrivalled  for  scholastic  theology ; 
Bologna  and  Orleans,  and  afterwards  Bourges,  for  jurispini- 
dence ;  Montpelier  for  medicine.  Though  national  prejudices, 
as  in  the  case  of  Prague,  sometimes  interfered  with  this  free 
i:esort  of  foreigners  to  places  of  education,  it  was  in  general 
a  wise  policy  of  government,  as  well  as  of  the  universities 
themselves,  to  encourage  it.  The  thirty-fifth  article  of  the 
peace  of  Bretigni  provides  for  the  restoration  of  former  privi- 
leges to  students  respectively  in  the  French  and  English  uni- 
versities.* Various  letters  patent  will  be  found  in  Rymer's 
collection,  securing  to  Scottish  as  well  as  French  natives  a 
safe  passage  to  their  place  of  education.  The  English  nation, 
including  however  the  Flemings  and  Germans,^  had  a  sepa- 
rate vote  in  the  faculty  of  arts  at  Paris.  But  foreign  students 
were  not,  I  believe,  so  numerous  in  the  English  academies. 

If  endowments  and  privileges  are  the  means  of  quickening 
a  zeal  for  letters,  they  were  liberally  bestowed  in  the  last 
three  of  the  middle  ages.     Crevier  enumerates  fifteen  col- 
leges founded  in  the  university  of  Paris  during  the  thirteenth 
century,  besides  one  or  two  of  a  still  earlier  dale.     Two  only, 
or  at  most  three,  existed  in  that  age  at  Oxford,  and  but  one 
at  Cambridge.     In  the  next  two  centuries  these  universities 
could  bonst,  as  every  one  knows,  of  many  splendid  founda- 
tions, though  much  exceeded  in  number  by  those  of  Paris. 
Considered  as  ecclesiastical  institutions  it  is  not  surprising 
that  the  universities  obtained,  according  to  the  spirit  of  their 
age,  an  exclusive  cognizance  of  civil  or  criminal  suits  affect- 
ing their  members.     This  jurisdiction  was,  however,  local  as 
well  as  personal,  and  in  reality  encroached  on  the  regular 
police  of  their  cities.     At  Paris  the  privilege  turned  to  a 
flagrant  abuse,  and  gave  rise  to  many  scandalous  conten- 
tions.*    Still  more  valuable  advantages  were  those  relating 
to  ecclesiastical  preferments,  of  which  a  large  proportion  was 
reserved  in  France  to  academical  graduates.     Something  of 
the  same  sort,  though  less  extensive,  may  still  be  traced  in 

1  Rymcr,  t.  tI.  p.  892.  •  CrBTfar,  t  fi.  p.  898. 

*  GnTitt  and  VIUaMt,  paarim. 
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the  rules  respecting  plurality  of  benefices  in  our  English 
church. 

This  remarkable  and  almost  sudden  transition  from  a  total 
indifference  to  all  intellectual  pursuits  cannot  be  cauiea  of 
ascribed  perhaps  to  any  general  causes.  The  their  ee- 
restoration  of  tiie  civil,  and  the  formation  of  the  ^^  ^^' 
canon  law,  were  indeed  eminently  conducive  to  it,  and  a 
large  proportion  of  scholars  in  most  universities  confined 
themselves  to  jurisprudence.  But  the  chief  attraction  to  the 
studious  was  the  new  scholastic  philosophy.  The  sohoiasUe 
love  of  contention,  especially  with  such  arms  as  the  p»»u«»P*»y> 
art  of  dialectics  supplies  to  an  acute  understanding,  is  natural 
enough  to  mankind.  That  of  speculating  upon  the  mysterious 
questions  of  metaphysics  and  theology  is  not  less  so.  These 
disputes  and  speculations,  however,  appear  to  have  excited 
little  interest  till,  after  the  middle  of  the  eleventh  century, 
Boscelin,  a  professor  of  logic,  revived  the  old  question  of  the 
Grecian  schools  respecting  universal  ideas,  the  reality  of 
which  he  denied.  This  kindled  a  spirit  of  metaphysical  dis- 
cussion, which  Lanfrano  and  Anselm,  successively  archbishops 
of  Canterbury,  kept  alive ;  and  in  the  next  century  Abelard 
and  Peter  Lombard,  especially  the  latter,  completed  the 
scholastic  system  of  philosophizing.  The  logic  of  Aristotle 
seems  to  have  been  partly  known  in  the  eleventh  century^ 
although  that  of  Augustin  was  perhaps  in  higher  estima- 
tion ;,^  in  the  twelfth  it  obtained  more  decisive  influence. 
His  metaphysics,  to  which  the  logic  might  be  considered  as 
preparatory,  were  introduced  through  translations  from  the 
Arabic,  and  perhaps  also  from  the  Greek,  early  in  the  ensu- 
ing century.^    This  work,  condemned  at  first  by  the  decrees 

1  Bmcker,  Hist.  Orit.  Philoeophis,  t.  toUe  ttiat  the  scholastics  of  Eniope  de- 

lil.  p.  678.  tired  from  the  Anbio  language.     Wm 

*  Id.  Ibid.    Tiraboschi  eoncelTes  that  writing  had  prodnced  in  the  flourishing 

the  translations  of  Aristotle  made  by  Mohammedan  kingdoms  a  vast  number 

*  command  of  Frederic  II.  were  directly  of  commentators,  and  of  metaphysicians 

from  the  Qmek,  t.  tr.  p.  146 ;  and  oen-  trained  In  the  same  school.    Of  these 

Bures  Brucker  for  the  contrary  opinion.  ATerroes,  a  natiire  of  Cordova,  who  died 

Buhle,  however  (Hist,  de  la  Philosophie  early  in  the  thirteenth  century,  was  the 

MoUeroe,  t.  i.  p.  686),  appears  to  agree  most  eminent.    It  would  be  curious  to 

with  Brucker.    It  is  almost  certain  that  examine  more  minutely  than  has  hitherto 

versions   were   made   from   the  Arabic  been  done  the  original  writings  of  theso 

Aristotle :  which  itself  was  not  imme-  fiunoin  men,  which  no  doubt  have  snf- 

diately  taken  from  the  Greek,  but  from  a  fared  in  translation.    A  passage  from  Al 

Byriac  medium.     Ginguen6,  Hist.  Litt.  Qaael,  which  Mr.  Turner  has  rendered 

de  ritalie.  t.  i.  p.  212  (on  the  authority  from  the  Latin,  with  all  the  disadvantsn 

of  M.  Langlte).  ot  a  double  remove  from  the  author^ 

It  was  not  only  a  knowledge  of  Axis-  words,  appears  to  state  the  argument  in 

^OL.  11.— M.  89 
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of  popes  and  eouncils  on  account  of  its  supposed  iendencj  to 
atheism,  acquii*ed  by  degrees  an  influence,  to  which  even 
popes  and  councils  were  obliged  to  yield.  The  Mendicant 
Friars,  established  throughout  Europe  in  the  thirteenth  cen* 
tury,  greatly  contributed  to  promote  the  Aristotelian  philoso- 
phy ;  and  its  final  reception  into  the  orthodox  system  of  the 
church  may  chiefly  be  ascribed  to  Thomas  Aquinas,  the  boast 
of  the  Dominican  order,  and  certainly  the  most  distinguished 
metaphysician  of  the  middle  ages.  His  authority  silenced 
all  scruples  as  to  that  of  Aristotle,  and  the  two  philosophers 
were  treated  with  equally  implicit  deference  by  the  later 
schoolmen.^ 

This  scholastic  philosophy,  so  famous  for  several  ages,  has 
mnce  passed  away  and  been  forgotten.     The  history  of  liter- 
ature, like  that  m  empire,  is  full  of  revolutions.    Our  public 
libraries  are  cemeteries  of  departed  reputation,  and  the  dust 
accumulating  upon  their  untouched  volumes  speaks  as  forci- 
bly as  the  grass  that  waves  over  the  ruins  of  Babylon.     Few, 
very  few,  for  a  hundred  years  past,  have  broken  the  repose 
of  the  immense  works  of  the  schoolmen.     None  perhaps  in 
our  own  country  have  acquainted  themselves  particularly^ 
with  their  contents.     Leibnitz,  however,  expressed  a  wish 
that  some  one  conversant  with  modem  philosophy  would  un- 
dertake to  extract  the  scattered  particles  of  gold  which  may 
be  hidden  in  their  abandoned  mines.     This  wish  has  been  at 
length  partially  fulfilled  by  three  or  four  of  those  industrious 
students  and  keen  metaphysicians,  who  do  honor  to  modem 
Grermany.     But  most  of  their  works  are  unknown  to  me 
except  by  repute,  and  as  they' all  appear  to  be  formed  x)n  a 
very  extensive  plan,  I  doubt  whether  even  those  laborious 
men  could  afford  adequate  time  for  this  ungrateful  research. 
Yet  we  cannot  pretend  to  deny  that  Roscelin,  Anselm,  Abe- 

lanl,  Peter  Lombard,  jQbertus  Magnus,  Thomas  Aquinas* 

• 

fliTor  of  that  class  of  NomlniUists,  called  soholaatleii ;  an  admission  ^hich  ercrj 

Conr«ptuali»t8f  with  more  dcarnens  and  reader   will  perceive  to  bo  quite  nucMe- 

. .  preciMion    than    anything  I  hare  seen  sary .    Consequently,  he  gives  us  rather 

from  the  schoolmen.    Al  Gaael  died  in  a    verbose    declamation    against    their 

1126,  and  conseqaentlj  might  have  sng-  philoeophy  than  any  clear  view  of  itM 

msted  this    theory  to  Abelard,  which  character.    Of  the  valuable  works  lately 

however  is  not  probable.    Turaer-s  Hist,  published  in  Germany  on  the  history  of 

(rf  Engl.  vol.  i.  p.  618.  philoeophy.  I  have  only  seen  tliat  of 

1  Brucker,   llist.    Crit.    PhllosophisB,  Bnhie,  which  did  not  fkll  into  my  hands 

t.  lit.    I  have  found  nO  better  guide  than  till  I  had  nearly  written   these  psm 

Brucker.    But  he  confesses  himself  not  Tiedemann  and  Tennemasn  an  I  M- 

Co  have  raad  the  original  writings  of  Hm  lleve,  still  nntraoslated. 
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Duns  Scotus,  and  Ockham,  were  men  of  acute  and  even 
profound  undei'standings,  the  giants  of  their  own  generation. 
Even  with  the  slight  l^nowledge  we  possess  of  their  tenets, 
there  appear  through  the  cloud  of  repulsive  technical  barbar- 
isms rays  of  metaphysical  genius  which  this  age  ought  not  to 
despise.  Thus  in  the  works  of  Anselm  is  found  the  ce)e 
brated  argument  of  Des  Cartes  for  the  existence  of  a  Deity, 
deduced  from  the  idea  of  an  infinitely  perfect  being.  One 
great  object  that  most  of  the  schoolmen  had  in  view  was,  to 
establish  the  principles  of  natural  theology  by  abstract  rea- 
soning. This  reasoning  was  doubtless  liable  to  great  difficul- 
ties. But  a  modern  writer,  who  seems  tolerably  acquainted 
with  the  subject,  assures  us  that  it  would  be  difficult  to 
mention  any  theoretical  argument  to  prove  the  divine  attri- 
butes, or  any  objection  capable  of  being  raised  against  the 
proof,  which  we  do  not  find  in  some  of  the  scholastic  philoo^ 
ophers.^  The  most  celebrated  subjects  of  discussion,  and 
those  on  which  this  class  of  reasoners  were  most  divided, 
were  the  reality  of  universal  ideas,  considered  as  extrinsic  to 
the  human  mind  and  the  freedom  of  will.  These  have  not 
ceased  to  occupy  the  thoughts  of  metaphysicians.* 

But  all  discovery  of  truth  by  means  of  these  controversies 
was  rendered  hopeless  by  two  insurmountable  obstacles,  the 
authority  of  Aristotle  and  that  of  the  church.     Wherever 

1  Bnhlft,  Hbt.  de  la  PhllcM.  Modern*,  and  tbe  Bdlnbargh  Rerleirerr.     Still  X 

t.  i.  p.  723.    This  anthor  rnisea  upon  the  cannot  tHinj;  myaolf  to  think  that  then 

whole  a  fHTorable  notion  of  Anselm  and  are  four  mora  m  this  country  who  eaa 

Aquinas;  but  he  hardly  notices  any  other,  say  tlw  sune.    Certain  portions,  how^ 

*  Mr.  Turner  has  with  his  character-  eTer,  of  his  writinss  are  still  read  In  thi 

{gtic  ftpirit  of  enterprise  examined  some  course  of  Instrucuon  of  some  Cktholla 

of   the  writings    of  our  chief  English  unlTerslties. 

schoolmen.  Duns  Scotus   and  Ockham  [I  leave  this  passage  as  it  was  wrltteQ 

(Hist,  of  Eng.  to),  i.),  and  even  given  us  about  1814.     But    it    must  be  owned 

some  extracts  from  them.    They  seem  with  rMnrd  to  the  schoolmen,  as  well  as 

to  me  Tery  ftivolous,  so  fiur  as  I  can  col-  the  Jurists,  that  I  at  that  time  under- 

lect    their  meaning.     Ockham    in  par-  rated,  or  at  least  did  not  anticipat«,  the 

tionlnr  Ml»  very  short  of  what  I  had  ex«  attention  which  their  woriu   hare  al- 

pectcd ;  and  his  nominalism  is  strangely  tracted  in  modern  Europe,  and  that  the 

diffemiit   from    that  of  Berkeley.     We  passage  in  the  text  is  mora  applicable  to 

ean  hardly  reckon  a  man  in  the  right,  the  philosophy  of  the  eighteenth  oentaxy 

who  is  so  by  accident,  and  through  so-  than  of  the  present.     For  several  yean 

phistical  reasoning.     However,  a  well-  past  the    metaphysicians    of  Oermaoy 

known  article  in  the  Edinburgh  Review,  and  Franco  have  brushed  the  dust  from 

No.  liii.    p.  2J4,    gives,    from    Tenna-  the  scholastic  volumes ;  Tennemann  and 

mann,  a  mora  flivorable  account  of  Ook-  Buhle,  Degerando,  but  more  than  aU 

ham.  Cousin  and  R^musat,  in  their  excellent 

Perhaps  I  may  havo    imagined    the  labors  on  Abelard,  have   restored    the 

■oholastics  to  be  mora  forgotten  than  they  medisBval  philosophy  to  a  place  In  trai> 

Toally  are.    Within  a  short  time  I  have  scendental    metaphysics,  which,  dnrixig 

met  with  four  living  English  writers  who  the  prevalence  of  uie  Cartesian  Bchoo^ 

have  read  parts  of  Thomas  Aquinas;  Mr.  and  those  derived  from    It,  had  been 

Tvrner,  Mr.  Berington,  Mr.  Coleridge,  refrised.    1848.1 
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obsequious  reverence  ia  substituted  for  bold  inquiry,  truth,  if 
she  is  not  already  at  hand,  will  never  be  attained.  The 
scholastics  did  not  understand  Aristotle,  whose  original  writ^ 
ings  they  could  not  read  ;  ^  but  his  name  was  received  with 
implicit  faith.  They  learned  his  peculiar  nomenclature^  and 
fancied  that  he  had  given  them  realities.  The  authorh j  of 
the  church  did  them  still  inore  harm.  It  has  been  said,  and 
probably  with  much  truth,  that  tlieir  metaphysics  were  inju- 
rious to  their  theology.  But  I  must  observe  in  return  that 
their  theology  was  equally  injurious  to  their  metaphysics. 
Their  disputes  continually  turned  upon  questions  either  in- 
volving absurdity  and  contradiction,  or  at  best  inscrutable  by 
human  comprehension.  Those  who  assert  the  greatest  an- 
tiquity of  the  Roman  Catholic  doctrine  as  to  the  real  pres* 
ence,  allow  that  both  the  word  and  the  definition  of  transab* 
stantiation  are  owing  to  the  scholastic  winters.  Their  subtle* 
ties  were  not  always  so  well  received.  They  reasoned  at 
imminent  peril  of  being  charged  with  heresy,  which  Bos- 
celin,  Abelard,  Lombard,  and  Ockham  did  not  escape.  In 
the  virulent  factions  that  arose  out  of  their  mets^bysical 
quarrels,  either  party  was  eager  to  expose  its  adversary  to 
detraction  and  persecution.  The  Nominalists  were  accused, 
one  hardly  sees  why,  with  reducing,  like  Sabellius,  the  per- 
sona of  the  Trinity  to  modal  distinctions.  The  Realists,  with 
more  pretence,  incurred  the  imputation  of  holding  a  language 
that  savored  of  atheism.*  In  the  controversy  which  the 
Dominicans  and  Franciscans,  disciples  respectively  of  Thom- 
as Aquinas  and  Duns  Scotus,  maintained  about  grace  and 
free-will,  it  was  of  course  still  more  easy  to  deal  in  mutual 
reproaches  of  heterodoxy.  But  the  schoolmen  were  in  gen- 
eral prudent  enough  not  to  defy  the  censures  of  the  church ; 
and  the  popes,  in  return  for  the  support  they  gave  to  all 
exorbitant  pretensions  of  the  Holy  See,  connived  at  this 
factious  wrangling,  which  threatened  no  serious  mischief,  as 

i  Roger  Bacon,  bj  fkr  the  tmeit  phi-  wragfouB  errors  In  both  respects.    And 

losopber  of  the  middle  ages,  complains  of  there  is  so  much  misapprehension  and 

ttie  ignorance  of  Aristotle^s  translators,  obscurity  in  the  Aristotelian  writings  as 

Mnrj  translator,  he  obeerTeSi  ought  to  thus  translated,  that  no  one  understands 

nnderstand  his  author^s  subject,  and  t'ne  them.    Opus  Msjus,  p  46. 


two  languages  from  which  and  into  which  >  Brueker,  p.  788,  912.     Mr.  Tumec 

he  is  to  render  the  work.    But  none  has  fitllen  into  some  confusion  as  to  this 

hitherto,  except   Boethius,  have  sufll-  point,  and  supposes  the  nominalist  sya* 

•tentiy  known  the  Unguages:  nor  has  tsm  to  have  had  a  panthelsf  ical  tenden^, 

one,  except  Robert  Orostete  (the  fSunous  not  clearlv  appretiending  its  olwupaetefr 

Mshop  of  Lincoln),  had  a  competent  ao-  IstiflS,  p.  612. 
f  vaintaoM  with  sclenoe.    The  rest  make 


— i 


Statb  of  Sooobtt.  SCHOLASTIO  i'UILOSOFHT.  618 

it  did  not  proceed  from  any  independent  spirit  of  research. 
Yet  with  all  their  apparent  conformity  to  the  received  creed, 
there  was,  as  might  be  expected  from  the  circumstances,  a 
great  deal  of  real  deviation  from  orthodoxy,  and  even  of  infi- 
delity. The  scholastic  mode  of  dispute,  admitting  of  no 
termination  and  producing  no  conviction,  was  the  sure  cause 
of  scepticism;  and  the  system  of  Aristotle,  especially  with 
the  commentaries  of  Averroes,  bore  an  aspect  very  unfavor- 
able to  natural  religion.^  The  Aristotelian  philosophy,  even 
in  the  hands  of  the  Master,  was  like  a  barren  tree  that  con- 
ceals its  want  of  fruit  by  profusion  of  leaves.  But  the 
scholastic  ontology  was  much  worse.  What  could  be  more 
trifling  than  disquisitions  about  the  nature  of  angels,  their 
modes  of  operation,  their  means  of  conversing,  or  (for  these 
were  distinguished)  the  morning  and  evening  state  of  their 
understandings  ?  ^  Into  such  follies  the  schoolmen  appear  to 
have  launch^,  partly  because  there  was  less  danger  of  run- 
ning against  a  heresy  in  a  matter  where  the  church  had 
defined  so  little  —  partly  from  their  presumption,  which  dis- 
dained all  inquiries  into  the  human  mind,  as  merely  a  part 
of  physics  —  and  in  no  small  degree  through  a  spirit  of  mysti- 
cal fanaticism,  derived  £rom  the  oriental  philosophy  and  the 
later  Platonists,  which  blended  itself  with  the  cold-blooded 
technicalities  of  the  Aristotelian  schooL'    But  this  unpro- 

1  Petnreb  fltiM  a  emioTUi  aoconnt  of  irh«rdii  all  external  phenomena,  aa  wtSi 
the  irreliglon  thai  prerAiled  among  the  ai  all  subordinate  intellecta,  are  con- 
learned  at  Venice  and  Padua,  in  oon-  sldered  as  emanating  ftom  the  Supreme 
sequence  of  their  unbounded  admiration  Being,  into  whose  essence  they  are  here- 
for  Aristotle  and  ATcrroes.  One  of  this  after  to  be  absorbed.  This  system .  re* 
school,  oouTersing  with  him,  after  ex-  produced  under  'various  modifications, 
pressing  much  contempt  for  the  Apostles  and  combined  with  Tarious  theories  of 
and  ^thers^  exclaimed:  Utinam  tu  philosophy  and  religion,  is  perhaps  the 
ATerroim  pati  posses,  ut  Tideres  qnanto  most  congenial  to  the  spirit  of  solitary 
ille  tuis  his  nugatorlbus  mi^r  sit !  H^m.  speculation,  and  consequently  the  mo.<it 
de  Pitrarqne,  t.  lii.  p.  758.  TlraboBohi,  extensiyely  diffused  of  any  which  those 
fe.  y.  p.  162.  high  themes  liaye  engendered.    It  orig« 

*  Brucker,  p.  896.  inated  no  doubt  in  sublime  conceptions 

*  This  mystical  philosophy  appears  to  of  divine  omnipotence  and  ubiqnity 
hare  been  introduced  into  Europe  by  But  clearness  of  expression,  or  indeed  of 
John  Scotus,  whom  Buhle  treats  es  the  ideas,  being  not  easily  connected  with 
founder  of  the  scholastio  philosophy ;  mysticism,  the  language  of  phtloeophers 
though,  as  it  made  no  sensiole  progress  adopting  the  theory  of  emanation  is 
for  two  centuries  after  his  time,  it  seems  often  hardly  dlsfcinguteliable  from  that  of 
more  natural  to  give  tliat  credit  to  Bos*  the  pantheists.  Bruoker,  yery  ui^ustly, 
eelin  and  Anselm.  Scotus  or  Brigena,  as  I  imagine  from  the  passages  he  quotes, 
as  he  is  perhaps  more  firaquently  called,  acouses  John  Brigena  of  pantheism, 
took  up,  through  the  medium  of  a  spu-  Hist.  Orit.  Philos.  p.  820.  The  charge 
rious  work,  ascribed  to  Dionysius  the  would,  howeyer,  be  better  grounded 
Areopagite,  that  remarkable  system,  against  some  whose  style  might  deceive 
irtilch  has  from  time  immemorial  pre-  an  unaccustomed  reaider.  In  Act,  Uis 
vailed  in   some  schools  of   the  Bast,  philosophy  ofemanation  leads  very  nearly 
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ducdye  waste  of  the  faculties  oould  not  laist  forever.  Men 
discovered  that  they  had  given  their  time  for  the  promise  of 
wisdom,  and  been  cheated  in  the  bargain.  What  John  of 
Salisbuiy  observes  of  the  Parisian  dialecticians  in  his  own 
time,  that,  afler  several  years'  absence,  he  found  them  not  a 
•tap  advanced  and  still  employed  in  urging  and  parrying  the 
same  arguments,  was  equally  applicable  to  the  period  cf 
centuries.  Afler  three  or  four  hundred  years,  the  scholastics 
had  not  untied  a  single  knot,  nor  added  one  unequivocal  truth 
to  the  domain  of  pldlosophy.  As  this  became  more  evident, 
the  enthusiasm  for  that  kind  of  learning  declined ;  after  tlie 
middle  of  the  fourteenth  century  few  distinguished  teachers 
arose  among  the  schoolmen,  and  at  the  revival  of  letters  their 
pretended  science  had  no  advocates  left,  but  among  the  preju- 
diced or  ignorant  adherents  of  established  systems.  How 
different  is  the  state  of  genuine  philosophy,  the  zeal  for  which 
will  never  wear  out  by  length  of  time  or  change  of  fashion, 
because  the  inquirer,  unrestrained  by  authority,  is  perpetu- 
ally cheered  by  the  discovery  of  truth  in  researches,  which 
the  boundless  riches  of  nature  seem  to  render  indefinitely 
progressive!^ 

Yet,  upon  a  general  consideration,  the  attention  paid  in  the 
universities  to  scholastic  philosophy  may  be  deemed  a  source 
of  improvement  in  the  intellectual  character,  when  we  com- 
pare  it  with  the  perfect  ignorance  of  some  preceding  ages. 
Whether  the  same  industry  would  not  have  been  more  profit- 
ably directed  if  the  love  of  metaphysics  had  not  intervened, 
is  another  question.  Philology,  or  the  principles  of  good 
taste,  degenerated  through  the  prevalence  of  school-logic 
The  Latin  compositions  of  the  twelflh  century  are  better  than 
those  of  the  three  that  followed  —  at  least  on  the  northern 
side  of  the  Alps.  I  do  not,  however,  conceive  that  any  real 
correctness  of  taste  or  general  elegance  of  style  was  likely  to 
subsist  in  so  imperfect  a  condition  of  society.  These  quali- 
ties seem  to  require  a  certain  harmonious  correspondence  in 

to  tht  doetrlno  of  an  unlTtraal  svlMUnoef  ( without  the  trooble  of  iwding  the  flrat 

whieh  begot  the  athetotio  system  of  Spi-  book  of  Gudirorth)  from   two  frmoas 

iMMa,  and  which  appears  to  hare  rerlfvd  passages  of  Vii|rU  and  Lnoan.    Goorg* 

with  similar  conBeqaenoes  among    the  l.iT.T.219;  and  PhanaUa,l.TUi.  t.  578. 

BMUpfaTsicIans  of  Qennany.    How  Terr  i  This  subject,  as  well  as  some  others 

•losely  the  language  of  this  oriental  phi-  In  ibis  part  of  the  preeent  chapter,  has 

loiophji  or  even  that  which  regards  the  been  touched  in  my  Introduetion  to  the 

IMty  as    the  soul  of  the  world,  may  Literature  of  the  16th,  ISth,  and  17tb 

fwge  upon  pantheism,  will  be  peroeiTed  Centuries. 
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the  tone  of  manners  before  they  can  establish  a  prevalent  in* 
fluence  over  literature.  A  more  real  evil  was  the  diverting 
of  studious  men  from  mathematical  science.  Early  in  the 
twelfth  century  several  persons,  chiefly  English,  had  brought 
into  Europe  some  of  the  Arabian  writings  on  geometry  and 
physics.  In  the  thirteenth  the  works  of  Euclid  were  com* 
mented  upon  by  Campano,^  and  Roger  Bacon  was  fully  ac- 
quainted with  them.^  Algebra,  as  far  as  the  Arabians  knew 
it,  extending  to  quadratic  equations,  was  actually  in  the  hands 
of  some  Italians  at  the  commencement  of  the  same  age,  and 
preserved  for  almost  three  hundred  years  as  a  secret,  though 
without  any  conception  of  its  importance.  As  abstract  mathe- 
matics require  no  collateral  aid,  they  may  reach  the  highest 
perfection  in  ages  of  general  barbarism ;  and  there  seems  to 
be  no  reason  why,  if  the  course  of  study  had  been  directed 
that  way,  there  should  not  have  arisen  a  Newton  or  a  La 
Place,  instead  of  an  Aquinas  or  an  Ockham.  The  knowl* 
edge  displayed  by  Roger  Bacon  and  by  Albertus  Magnus, 
even  in  the  mixed  mathematics,  under  every  disadvantage 
from  the  imperfection  of  instruments  and  the  want  of.  re* 
corded  experience,  is  sufficient  to  inspire  us  with  regret  that 
their  contemporaries  were  more  inclined  to  astonishment  than 
to  emulation.  These  inquiries  indeed  were  subject  to  the  or- 
deal of  fire,  the  great  purifier  of  books  and  men ;  for  if  the 
metaphysician  stood  a  chance  of  being  burned  as  a  heretic, 
the  natural  philosopher  was  in  not  less  jeopardy  as  a  magician** 

i  Tiraboflchi,  t.  It.  p.  160.  following  passage :  Duo  sunt  modi  cog- 

*  Thiflre  is  a  yery  copions  and  sensible  ooscendOf;  scilicet  per  argumentum  et 

.  account  of  Roger  BneoninWood^s  History  ezperimentum.    Argumentum  concludit 

of  Oxford,  Tol.  i.  p.  S82  (Outcli's  edition),  et  facit  nos  concludere  qusestionem ;  sed 

I  am  a  little  surprised  that  Antony  should  non    certificat    neque  lemovet  dubit»> 

hare  found  out  Bacon's  merit.  tlonem,  ut  quiescafe  animus  in  intuitu 

The  resemblance  between  Roger  Bacon  Teritatis,   nii^i    earn   iuTeniat  Tift  exp*> 

and  his  greater  namesalie  is  Tery  re-  rientisD ;  quia  multi  liabent  arguments 

markable.     Whether  Ix>rd  Bacon  eTer  ad  scibilia,  sed  quia  non  habent  expe- 

read  the  Opus  Msjus,  I  know  not ;  but  it  rientiam,    negligunt    ea,  neque  Titant 

Is  singular,  that  his  fiiTorite  quaint  ex-  nociTa  nee  persequuntur  bona.    Si  enim 

Ere8slon,pr£Bro^a/iv<88cientiarum,8hould  aliquis  homo^  qui  nunquam  Tidit  ignem. 

e  found  in  that  work,  though  not  used  probayit  perargumenta  suflkientia  quotl 

with  the  same  allusion  to  the  Roman  ^^nis  comburit  et  Isedit  res  et  destruit, 

eomitia.    And  whoeTer  reads  the  sixth  nunquam  propter  hoc  quiesceret  animuf 


part  of  the  Opus  M^jus,  upon  ezper-  audientis,  nee  ignem  Vitaret  anteqnam 
imental  science,  must  be  struck  by  it  as  poneret  manum  Tel  rem  combustibilem 
the  prococype,  in  spirit,  of  the  NoTum    ad    ignem,  ut   per    experientiam   pn^ 


Organum.  The  same  sanguine  and  baret  quod  argumentum  edocebatj  sed 
sometimes  rash  confidence  in  the  e£fect  assu^ptft  experientiSl  combustionis  ce^ 
of  physical  discoTeries,  the  same  fondness  tiflcf  r  animus  et  quieeclt  in  fulgox* 
for  experiment,  the  same  preference  of  Tei'^  «,  quo  argumentum  non  sufflcll) 
InduetiTe  to  abstract  reasoning,  penrade    s^  rientia.    p.  446. 

ooth  worlcs.   Roger  Bacon's  pnilosoph-  he  fote    of  Ceoco  d'AMoU  la 

loal   spirit   may  be  illustrated  by  the    /  '»  t  t.  p.  174. 

/ 

/ 

t 
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A  far  more  sulicttantial  cause  of  intellectual  improvement 
OvMtmtioD  ^^  ^^^  development  of  those  new  languages  that 
•r  tha  Mw  sprang  out  of  the  oorruption  of  Ladn.  For  three 
''"*'****^  or  four  centuries  afler  what  was  called  the  Ro» 
mance  tongue  was  spoken  in  France,  there  remain  but  few 
vestiges  of  its  employment  in  writing;  though  we  cannot 
draw  an  absolute  inference  from  our  want  of  proo^ 
tteRvMuiM  and  a  critic  of  much  authority  supposes  transla- 
tSro^dfaiiMta.  ^^^^  ^  h&ye  been  made  into  it  for  religious  pur- 
poses from  the  time  of  Charlemagne.^  During  this 
period  the  language  was  split  into  two  very  separate  dialects, 
the  regions  of  which  may  be  considered,  though  by  no  means 
•trictly,  as  divided  by  the  Loire.  These  were  called  the 
Langue  d'Oil  and  the  Langue  d'Oc;  or  in  more  modem 
times,  the  French  and  Proven9al  dialects.  In  the  latter  (£ 
these  I  know  of  nothing  which  can  even  by  name  be  traced 
beyond  the  year  1100.  About  that  time  Gregory  de  Becha- 
da,  a  gentleman  of  Limousin,  recorded  the  memorable  events 
of  the  first  crusade,  then  recent,  in  a  metrical  history  of  great 
length.^  This  poem  has  altogether  perished;  which,  con* 
sidering  the  popularity  of  its  subject,  as  M.  Sismondi  justly 
remarks,  would  probably  not  have  been  the  case  if  it  had 
possessed  any  merit  But  very  soon  afterwards  a  multitude 
of  poets,  like  a  swarm  of  summer  insects,  appeared  in  the 
Troubadoan  southem  provinces  of  France.  These  were  the 
«r  Proreuoe.  celebrated  Troubadours,  whose  fame  depends  fiir 
less  on  their  positive  excellence  than  on  the  darkness  of  pre« 
oeding  ages,  on  the  temporary  sensation  they  excited,  and 
their  permanent  influence  on  the  state  of  European  poetry 
From  William  count  of  Poitou,  the  earliest  troubadour  on 
record,  who  died  in  1126,  to  their  extinction,  about  the  end 
of  the  next  century,  there  were  probably  several  hundred  oi 
these  versifiers  in  the  language  of  Provence,  though  not 
always  natives  of  France.  Millot  has  published  the  lives  of 
one  hundred  and  forty-two,  besides  the  names  of  many  more 

t  Le    Boeaf,   Mim.    d«    FAead.    det  fkoeea^fwbaproferret^dQodedmaniaonitt 

lB0ot1pt.  t.  xrli.  p.  711.  tpatiaiu   §iiper  hoe  opns  openm  dedifc. 

*  Gregorius,  cognomento  B«ohada,  d«  No  Ter6  Ttleaoeret  propter  Terbnm  tuI- 

Oiatro  de  Turribos,  profesBSone  miles,  gare.  non   sine  pneecpto  episoopi  Ea»- 

•abttllashni   iagenii   Tir,  aliquaatttlam  torgHf  et  coaeiHo  Qauberd  Nonnanni, 

tmbatus  literie,  homm  gesta  prttUorum  hoc  opus  afSKresNus  est.    I  transcribe  thia 

maternft  lingul  rhythmo  Tulgari,  ut  po-  from  Heeren-s  Essai  sar  lee  Crvrfsades.  p 

yuloa  pleniter  intelligeret,  ingens  toIu-  447;  whose  reference  Is  to  Labbd,  BUmI^ 

man  deoeater  eomposait,  e(  ut  Term  et  theca  noTa  MSS.  i.  ii.  p.  286. 
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whose  history  is  unknown ;  and  a  still  greater  number,  it 
cannot  be  doubted,  are  unknown  by  name.  Among  those 
poets  are  reckoned  a  king  of  England  (Richard  I.),  two  of 
Aragon,  one  of  Sicily,  a  dauphin  of  Auvergne,  a  count  of 
Foix,  a  prince  of  Orange,  many  noblemen  and  several  ladies. 
One  can  hardly  pretend  to  account  for  this  sudden  and  tran- 
sitory love  of  verse :  but  it  is  manifestly  one  symptom  of  the 
rapid  impulse  which  the  human  mind  received  in  the  twelfth 
centuiy,  and  contemporaneous  with  the  severer  studies  that 
began  to  flourish  in  the  universities.  It  was  encouraged  by 
the  prosperity  of  Languedoc  and  Provence,  undisturbed,  com- 
paratively with  other  countries,  by  internal  warfare,  and  dis- 
posed by  the  temper  of  their  inhabitants  to  feel  with  voluptu- 
ous sensibility  the  charm  of  music  and  amorous  poetry.  But 
the  tremendous  storm  that  fell  upon  Languedoc  in  the  crusade 
against  the  Albigeois  shook  off  the  flowers  of  Proven9al 
verse  ;  and  the  final  extinction  of  the  fief  of  Toulouse,  with 
the  removal  of  the  counts  of  Provence  to  Naples,  deprived 
the  troubadours  of  their  most  eminent  patrons.  An  attempt 
was  made  in  the  next  century  to  revive  them,  by  distributing 
prizes  for  the  best  composition  in  the  Floral  Games  of  Tou- 
louse, which  have  sometimes  been  erroneously  referred  to  a 
higher  antiquity.^  This  institution  perhaps  still  remains ;  but 
even  in  its  earliest  period  it  did  not  establish  the  name  of  any 
Proven9al  poet.  Nor  can  we  deem  these  fantastical  solemni- 
ties, styled  Courts  of  Love,  where  ridiculous  questions  of 
metaphysical  gallantry  were  debated  by  poetical  advocates, 
under  the  presidency  and  arbitration  of  certain  ladies,  much 
calculated  to  bring  forward  any  genuine  excellence.  They 
illustrate,  however,  what  is  more  immediately  my  own  ob- 
ject, the  general  ardor  for  poetry  and  the  manners  of  those 
chivalrous  ages.*    • 

The  great  reputation  acquired  by  the  troubadours,  and 
panegyrics  lavished  on  some  of  them  by  Dante  ^^^^     ^_ 
and  Petrarch,  excited  a  curiosity  among  literary  cai  ehar- 
men,  which  has  been  a  good  deal  disappointed  by  •**"' 
further  acquaintance.     An  excellent  French  antiquary  of 
the  last  age,  La  Cume  de  St.  Palaye,  spent  great  part  of  his 

1  DeSaile.ViedeP«trarqae,t.i.p.l66.  Btet  de  la  Po^iie  Fimn^olM.  p.  04.     X 

flsmoadi,  Lite,  du  Midi,  t.  i.  p.  228.  have  never  had  patience  to  look  at  the 

>  For  the  Courte  of  Love,  see  De  Sade,  older  writers  who  have  treated  this  Hr^ 

Vie  de  Pitrarque,  t.  ii.  note  19.     Le  some  subject, 
flrand,  fabliaux,  t.  i.  p.  270.    Roquefort, 
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life  in  accumulating  manuscripts  of  Provencal  poetry,  very 
little  of  which  had  ever  been  printed.      Translations  finom 
part  of  this  collection,  with  memorials  of  the  writers,  were 
published  by  Millot ;  and  we  certainly  do  not  oflen  meet  with 
passages  in  his  three   volumes  which  give  us  any  poetical 
pleasure.^     Some  of  the  original  poems  have  since  boen  pub- 
lished, and  the  extracts  made  from  them  by  the  recent  histo- 
rians of  southern  literature  are  rather  superior.     The  trou- 
badours chiefly  confined  themselves  to  subjects  of  love,  or 
rather  gallantry,  and  to  satires  (sirventes),  which  are  some- 
times keen  and  spirited.     No  romances  of  chivalry,  and 
hardly  any  tales,  are  found  among  their  works.   There  seems 
a  general  deficiency  of  imagination,  and  especially  of  that 
vivid  description  which  distinguishes  works  of  genius  in  the 
rudest  period  of  society.     In  the  poetry  of  sentiment,  their 
favorite  province,  they  seldom  attain  any  natural  expression, 
and  consequently  produce  no  interest.    I  speak)  of  course,  on 
the  presumption  that  the  best  specimens  have  been  exhibited 
by  those  who  have  undertaken  the  task.    It  must  be  allowed, 
however,  that  we  cannot  judge  of  the  troubadours  at  a  ^eat- 
er disadvantage  than  through  the  prose  translations  of  Millot. 
Their  poetry  was  entirely  of  (hat  class  which  is   allied   to 
:nusic,  and  excites  the  £uicy  or  feelings  rather  by  the  power 
of  sound  than  any  stimulancy  of  imagery  and  passion.    Pos- 
sessing a  flexible  and  harmonious  language,  they  invented  a 
variety  of  metrical  arrangements,  perfectly  new  to  the  na- 
tions of  Europe.     The  Latin  hymns  were  striking,  but  mo- 
notonous, the  metre  of  the  northern  French  unvaried ;  but 
in  Proven 9al  poetry,  almost  every  length  of  verse,  from  two 
syllables  to   twelve,  and  the   most  intricate  disposition  of 
rhymes,  were  at  the  choice  of  the  troubadour.      The  can- 
zoni,  the  sestine^  all  the  lyric  metres  of  Italy  and  Spain  were 
borrowed  from  his  treasury.    With  such  a  command  of  poet- 
ical sounds,  it  was  natural  that  he  should  inspire  delight  into 
ears  not  yet  rendered  familiar  to  the  artifices  of  verse ;  and 
evdn  now  the  fragments  of  these  ancient  lays,  quoted  by  M. 
Sismondi  and  M.  Ginguene,  seem  to  possess  a  sort  of  charm 
that  has  evaporated  in  translation.     Upon  this  harmony,  and 
upon  the  facility  with  which  mankind  are  Upt  to  be  deluded 
mto  an  admiration  of  exaggerated  sentiment  in  poetry,  they 

I  Hbtoire  LItUnin  dM  Tzonbadoan.   Paris,  1774. 
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depended  for  their  influence.  And  however  vapid  the  eongs 
of  Provence  may  seem  to  our  apprehensions,  they  were  un- 
doubtedly the  source  from  which  poetry  for  many  centuries 
derived  a  great  portion  of  its  habitual  language.^ 

It  has  been   maintained  by  some  antiquaries,  that  the 
northern    Romance,  or  what  we    properly  call 

•  French,  was  not  formed  until  the  tenth  century,  y^nch™ 
the  common  dialect  of  all  France  having  previous-  poetry  and 
ly  resembled  that  of  Languedoa    This  hypothesis  ^^^' 
may  not  be  indisputable ;  but  the  question  is  not  likely  to  be 
settled,  as  scarcely  any  written  specimens  of  Romance,  even 
of  that  age,  have  survived.'    In  the  eleventh  century,  among 
other  more  obscure  productions,  both  in  prose  and  metre, 
there  appears  what,  if  unquestioned  as  to  authenticity,  would 
be  a  valuable  monument  of  this  language;  the  laws  of  Wil- 
liam the  Conqueror.    These  are  preserved,  in  a  manuscript 
of  Ingulfus's  Hiatoiy  of  Croyland,  a  blank  being  lefl  in  other 
copies  where  they  should  be  inserted.*    They  are  written  in 

^  an  idiom  so  far  removed  from  the  Provencal,  that  one  would 
be  disposed  to  think  the  separation  between  these  two  species 
of  Romance  of  older  standing  than  is  commonly  allowed. 
But  it  has  been  thought  probable  that  these  laws,  which  in 
fact  were  nearly  a  repetition  of  those  of  Edward  the  Ck>n- 
fessor,  were  originally  published  in  Anglo-Saxon,  the  only 
language  intelligible  to  the  people,  and  translated,  at  a  subse- 
quent period,  by  some  Norman  monk  into  French.^ 

1  Two  irary  modem  French  writers,  H.  menta  of  the  tenth  century ;  and  they 

Olnguen6   (Histofre   Litt^raire   d'ltaliCf  qaote  part  of  a  charter  as  old  as  940  in 

Paris,  1811)  and  II.Sismondi(LItt^rature  Komanoe.   p.  59.    Bat  that  antiquary, 

du  Midi  de  I'Enrope,  Paris,  1813),  bxro  in  a  memoir  printed  in  the  seven  teenth 

revived  the  poetical  history  of  the  troa-  volnme  of  the  Academy  of  Inscriptions, 

badours.    To  them,  still  more  than  to  which  throws  more  light  on  the  infancy 

Millot  and  TiraboschI,  I  would  acknowl-  of  the  French  langusge  than  anything 

edge  my  obligations  for  the  little  I  have  within  my  knowledge,  says  only  that  the 

learned  in  respect  of  this  forgotten  school  earliest  specimens  of  verse  in  the  royal 

of  poetry.     Notwithstanding,  however,  library  are  of  the  eleventh  century  au 

the  heaviness  of  MiUot's  work,  a  &uli  plus  lord,  p.  717.  U.  de  la  Rue  is  said  tc 

not  imputable  to  himself,  though  Ritson,  have  found  some  poems  of  the  eleventh 

as  I  remember,  calls  him,  in  his  own  century  in  the  British  Museum,  Roaue* 

Klitf)  style,  ^*  a  blockhead,"  it  will  always  fort.  £tat  de  la  PoMe  Francolse,  p.  206. 
usbAil  to  the  inquirer  into  the  manners  ^  Le  BoeuTs  fragment  may  be  found  in  this 
andopinionsof  the  middle  ages,  from  the*  work,  p.  879;  it  seems  nearer  to  the 

numerous  illustrations  it  contains  of  two  Proven^l  than  the  French  dialect, 

general  IhctB;  the  extreme  dissoluteness  *  Oale,  XY.  Script,  t.  i.  p.  88. 

of  morals  among  the  higher  ranks,  and  ^  Ritson's    IMssertatlon  on  Romance^ 

the  prevailing  animosity  of  all  classes  p.  66.    [The  laws  of  William  the  Con* 

against  the  clergy.  queror,  published  in  Ingulftis,  are  trans- 

s  Hist.  Litt.  de  te  France,  t.  vii.  p.  58.  lated  from  a  Latin  original ;  the  Frenoh 

Le  Boenf,  according  to  these   Benedio-  is  of  the  thirteenth  century.    It  is  now 

Unes,  has  published  some  poetical  frag-  doubted  whethei  any  French,  except  a 
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Th6  use  of  a  popular  language  became  more  oommon  a^ 
ter  the  year  1 100.  Translations  of  some  books  of  Scripture 
and  acts  of  saints  were  made  about  that  time,  or  even  earlier, 
and  there  are  French  sermons  of  St«  Bernard,  from  which 
extracts  have  been  published,  in  the  rojal  library  at  Paris.^ 
In  1126,  a  charter  was  granted  by  Louis  VI.  to  the  city  of 
Beauvab  in  French.'  Metrical  compositions  are  in  general 
the  first  literature  of  a  nation,  and  even  if  no  distinct  proof 
could  be  adduced,  we  mighl  assume  their  existence  before 
the  twelfth  century.  There  is  however  evidence,  not  to  men- 
tlon  the  fragments  printed  by  Le  Boeu^  of  certain  lives  of 
saints  translated  into  French  verse  by  Thibault  de  Yemoni 
a  canon  of  Rouen,  before  the  middle  of  the  preceding  age* 
And  we  are  told  that  Tai  liefer,  a  Norman  minstrel,  recited  a 
song  or  romance  on  the  deeds  of  Roland,  before  the  army  of 
his  countrymen,  at  the  battle  of  Hastings  in  1066.  Philip 
de  Than,  a  Norman  subject  of  Henry  I.,  seems  to  be  the 
^liest  poet  whose  works  as  well  as  name  have  reached  ua, 
unless  we  admit  a  French  translation  of  the  work  of  one 
Marbode  upon  precious  stones  to  be  more  ancient*  This' 
De  Than  wrote  a  set  of  rules  for  computation  of  time  and 
an  account  of  different  calendars.  A  happy  theme  for  in- 
spiration without  doubt  I  Another  performance  of  the  same 
author  is  a  treatise  on  birds  and  beasts,  dedicated  to  Ade* 
laide,  queen  of  Henry  L^  But  a  more  ftunoua  votary  of  the 
muses  was  Wace,  a  native  of  Jersey,  who  about  the  begin- 
ning of  Henry  II.'s  reign  turned  Geoffrey  of  Monmouth's 
history  into  French  metre.  Besides  this  poem,  called  le 
Brut  d'Angleterre,  he  composed  a  series  of  metrical  histo- 
ries, containing  the  transactions  of  the  dukes  of  Normandy, 
from  RoUo,  their  great  progenitor,  who  gave  name  to  the 
Roman  de  Rou,  down  to  his  own  age.  Other  productions 
are  ascribed  to  Wace,  who  was  at  least  a  prolific  versifier, 


frigment  of  a  tmuUtloo  of  Boethlu,  in    NonvMia  TnIM  de  DiplomallqiM  to  b« 
f«rM,  is  extent  of  an  earlier  age  (haa  the    traoelafeed  fktMn  the  Latin,  t.  It.  p.  61d. 


twelfth.  iDtrodactlon  to  Hist,  of  Utarat.  French  eharterSf  they  say,  are  not  eoiii<- 

81  edit.  p.  28.]  mon  befi»re  the  efe  of  Loais  IX.;  aod 

1  Ulnt.  Utt.  t.  tz.  p.  149;  FabUanf  this  is  oonflxmed  by   those  published 

par  Barbasan,  rol.  i.  p.  9,  edit.  1806:  in  Hartenns^s  Thesanms  Aneodotoram, 

M£m.  del^AeadteiiedBsInsor.  t.  xT.and  which  are  rery  oonunonly   in    Frenoh 

xTii.  p.  714,  fro.  ftom  his  reign,  bnt  hardly  evor  belbra. 

•  Mabillon  speaks  of  this  as  the  oldest  •  Rayalitev,  lUrol.  de  la  Ungoe  Fias* 

French  inntrament  he  had  seen.  But  the  colm,  p.  116,  doubts  the  age  of  this 

Benedictinen  quote  some  of  the  eleTeoth  lation. 

century.    Hist.  Utt.  t.  Tit.  p.  69.    This  «  Axdusdcgia,  toll.  zU.  and  sdii. 
ebarter  is  supposed  by  the  anthoii  of 
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and,  if  be  seem  to  deserve  no  higher  title  at  present,  has  a 
claim  to  indulgence,  and  even  to  esteem,  as  having  far  ex- 
celled his  contemporaries,  without  any  superior  advantages 
of  knowledge.  In  emulation,  however,  of  his  fame,  several 
Norman  writers  addicted  themselves  to  composing  chronicles, 
or  devotional  treatises  in  metre.  The  oourt  of  our  Norman 
kings  was  to  the  earlj  poets  in  the  Langue  d'Oil,  what  those 
of  Aries  and  Toulouse  were  to  the  troubadours.  Henry  I. 
was  fond  enough  of  literature  to  obtain  the  surname  of  Beau- 
clerc ;  Henry  II.  was  more  indisputably  an  encourager  of 
poetry ;  and  Richard  I.  has  left  compositions  of  his  own  in 
one  or  other  (for  the  point  is  doubtful)  of  the  two  dialects 
spoken  in  France,* 

If  the  poets  of  Normandy  had  never  gone  beyond  histori- 
cal and  religious  subjects,  they  would  probably  have  had  less 
claim  to  our  attention  than  their  Jbrethren  of  Provence.  But 
a  different  and  far  more  interesting  species  of  com-  jjo„naii  to- 
position  began  to  be  cultivated  in  the  latter  part  of  mancM  and 
the  twelfth  century.  Without  entering  upon  the  ^^^' 
controverted  question  as  to  the  origin  of  romantic  fictions, 
referred  by  one  party  to  the  Scandinavians,  by  a  second  to 
the  Arabs,  by  others  to  the  natives  of  Britany,  it  is  manifest 
that  the  actual  stories  upon  which  one  early  and  numerous 
class  of  romances  was  founded  are  related  to  the  traditions 
of  the  last  people.  These-  are  such  as  turn  upon  the  fable 
of  Arthur ;  for  though  we  are  not  entitled  to  deny  the  existr 
ence  of  such  a  personage,  his  story  seems  chiefly  the  creation 
of  Celtic  vanity.  Traditions  current  in  Britany,  though  proba- 
bly derived  from  this  island,  became  the  basis  of  Geoffrey  of 
Monmouth's  Latin  prose,  which,  as  has  been  seen,  was  trans- 
fused into  French  metre  by  Wace.^    The  vicinity  of  Nor- 

1  Hillot  says  that  Ricbard's  sirventes  toI.  i.  p.  56.     Rtchard  also  composed 

(satirical  songs)  hare  appeared  in  French  verses  in  the  Poitevin  dialect,  spoken  at 

as  well  as  Proren^,  but  that  the  former  that  time  in  Biaine  and  Anjou,  which 

is  probably  a    translation.     Hist,  dee  resembles  the  Langue  d'Oc  more  than 

Troubadours,  toI.  1.  p.  64.    Yet  I  hare  that  of  northern  France,  though,  espe- 

met  with  no  writer  who  qnotes  them  in  dally  in  the  latter  oonntriee,  it  gare  way 

the  latter  language,  and  M.  Qinguend,  not  long  afterwards.    Id.  p.  1l.] 

as  well  as  Le  Grand  d'Aussy,  considers  *  This  derivation  of  the  romantic  sto> 

Bicbard  as  a  trouTeur,  ries  of  Arthur,  which  Le  Orand  d'Aussy 

[Raynouard  has  since  published,  in  ridiculously  attributes   to  the  Jealousy 

Proven^,  the  sung  of  Richard  on  his  entertained  by  the  Knglish  of  the  rv 

eaptivity,  which  bad  several  tiroes  ap-  nown  of  Charlemagne,  is  stated  in  a  very 

peered  in  French.    It  is  not  improbable  perspicuous  and  satis&ctory  manner  by 

that  he  wrote  it  in  both  dialects.  Leroux  Mr.  Ellis,  in  his  Specimens  of  Eady 

de  Liney,  Chants  Historiques  Fran^ais,  Ush  Metrical  Romanoas. 
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nbW  its  poetH  to  enrich  their  narratives  with  other 
I  6ction.q,  all  relating  to  the  heroes  who  had  ?ur- 
lie  table  of  the  son  of  Uther.'  An  equally  ima^- 
ry  of  Charlemagne  gave  rise  to  a  new  f^ilj  of 
The  autliors  of  these  fictions  were  called  Troa- 
Eune  obviously  identical  witli  ifaat  of  Troubadours, 
t  in  name  there  was  no  resemblance  between  the 
:>f  the  northern  and  southern  dialects.  The  inven- 
e  class  was  turned  to  description,  that  of  tlie  other 
nt ;  ihe  first  were  epic  in  their  form  and  style,  the 
>3t  always  lyric  We  caonot  perhaps  give  a  belter 
iheir  di^imiliiude,  than  by  saying  that  one  ecliool 
Chaucer,  and  the  other  Petrarch.  Besides  these 
of  chivalry,  the  trouveurs  displayed  ibeir  powers 
larration  in  comic  tales  or  fabliaux,  (a  name  »)me- 
mded  to  tlie  liigher  romance,)  which  have  aided 
lation  of  Boccace  arid  La  Fontaine.  These  com- 
ire  certiunly  more  cnlei^ining  than  those  of  the 
:^  ;  but,  contrary  to  what  I  have  said  of  the  latter, 
I  gain  by  appearing  in  a  modem  dress.  Their 
in,  which  doubtless  had  its  charm  when  listened  to 
0  hearth  of  an  ancient  castle,  is  very  languid  and 
id  suitable  enough  to  the  tedious  prolixity  into 
narrative  is  apt  to  fall ;  and  though  we  find  manj 
hat  arch  and  sprightly  simplicity  which  character- 
old  language  of  France  as  well  as  England,  it 
ipon  the  whole,  a  factitious  taste  to  relish  these 
ales,  considered  as  poetry  in  the  higher  sense  of 
distinguished  from  metricsl  fiction, 
icr  very  different  from  that  of  the  fabliaux  was 
adopted  in  the  Roman  de  la  Rose,  begun  by  Wil- 
liam de  Loris  about  1250,  and  completed  by  Joha 
half  a  century  later.  This  poem,  which  contains 
>00  lines  in  the  usual  octo-eyltable  verse,  from 
early  French  writers  seldom  deviated,  is  an  alle- 
on,  wherein  love  and  the  other  passions  or  qualities 
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connected  with  it  pass  over  the  stage,  without  the  interven- 
tion, I  lielieve,  of  any  less  abstract  personages.  Though 
similar  allegories  were  not  unknown  to  the  ancients,  and, 
which  is  more  to  the  purpose,  may  be  found  in  other  produc- 
^tions  of  the  thirteenth  century,  none  had  been  constructed  so 
elaborately  as  that  of  the  Roman  de  la  Rose.  Cold  and 
tedious  as  we  now  consider  this  species  of  poetry,  it  originated 
in  the  creative  power  of  imagination,  and  appealed  to  more 
refined  feeling  than  the  common  metrical  narratives  could 
excite.  This  poem  was  highly  popular  in  the  middle  ages, 
and  became  the  source  of  those  numerous  allegories  which 
had  not  ceased  in  the  seventeenth  century. 

The  French  language  was  employed  in  prose  as  well  as  in 
metre.  Indeed  it  seems  to  liave  had  almost  an  ^^^orksin 
exclusive  privilege  in  this  respect.  "  The  Ian-  French 
guage  of  Oil,"  says  Dante,  in  his  treatise  on  vul-  ^"**' 
gar  speech, "  prefers  its  claim  to  be  ranked  above  those  of  Oc 
and  Si  (Proven9al  and  Italian),  on  the  ground  that  all  trans- 
lations or  compositions  in  prose  have  been  written  therein, 
from  its  greater  facility  and  grace,  such  as  the  books  com- 
piled from  the  Trojan  and  Roman  stories,  the  delightful 
fables  about  Arthur,  and  many  other  works  of  history  and 
science."^  I  have  mentioned  already  the  sermons  of  St. 
Bernard  and  translations  from  Scripture.  The  laws  of  the 
kingdom  of  Jerusalem  purport  to  have  been  drawn  up  imme- 
diately after  the  first  crusade,  and  tliough  their  language  has 
been  materially  altered,  there  seems  no  doubt  that  they  were 
originally  compiled  in  French.*  Besides  some  charters, 
there  are  said  to  have  been  prose  romances  before  the  year 
1200."     Early  in  the  next  age  Ville  Hardouin,  seneschal  of 

1  Prose  e  Rime  di  Dante.  Venes.  1758,  and  a  second  in  1369,  by  sixteen  eom- 

C.  iv.  p.  261.    Dante's  words,  biblia  cum  missioners  chosen  by  the  stat4»<  of  the 

Trojanornni    Rnmanorumqne     gestibns  kingdom  of   Cypros.      Their    lauj^ua^ 

eompilata,  seem  to  bear  no  other  mean-  seems  to  be  such  as  might  be  expected 

Ing  than  what  I  hare  given.    Bat  there  from  the  time  of  the  former  revision. 
may  be  a  doubt  whether  biblia  is  ever       *  Several  prose  romances  were  written 

used  except  for  the  Scriptures;  and  the  or  translated  from  the  Latin,  about  1170, 

Italian  translator  renders  it,  cioA  la  bib-  and    afterwards.     Mr.   Kllis    S(>«ms  in- 

bia,  i  fifctti  de  i  Trojani,  e  de  i  Romani.  dined  to  dispute  their  antiquity.    Rut, 

In  this  case  something  is  wrong  In  the  besides  the  authorities  of  La  Ravalidra 

original  IiRtin,and  Dante  will  haveallud-  and  Treraan,  the  latter  of  which  is  not 

ed  to  the  translations  of  parts  of  Scrip-  worth  much,  a  late  very  extensively  in- 

ture  made  into  French,  as  mentioned  in  formed  writer  seems  to  have  put  thi(k 

Che  text.  matter  out  of  doubt.     Roquefort  Fla- 

>  The  Assises  de  J^msalem  have  nn-  merlcourt,  Etat  de  U   Po6sie   Fran^aise 

dargone  two  revisions ;  one,  in  1260.  by  dans  lea  12'n«  et  ISm  siteles.  Parish  1816« 

•rder  of  John  d^Ibelin,  ooant  of  Jaffa,  p.  147 
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Campagne,  recorded  the  capture  of  Constantinople  in  the 
fourth  crusade,  an  expedition,  the  glory  and  reward  of  ^hich 
he  had  personally  shared^  and,  as  every  original  work  of  prior 
date  has  either  perished  or  is  of  small  importance,  may  be 
deemed  the  father  of  French  prose.  The  Establishments  of 
St.  Louis,  and  the  law  treatise  of  Beaumanoir,  fill  up  the 
interval  of  the  thirteenth  century,  and  before  its  conclusion 
we  must  suppose  the  excellent  memoirs  of  Joinville  to  have 
been  composed,  since  they  are  dedicated  to  Louis  X.  in  1315^ 
when  the  author  could  hardly  be  less  than  ninety  years  of 
age.  AVithout  prosecuting  any  further  the  history  of  French 
literature,  I  will  only  mention  the  translations  of  Livy  and 
Sallust,  made  in  the  reign  and  by  the  order  of  John,  with 
those  of  Csesar,  Suetonius,  Ovid,  and  parts  of  Cicero,  which 
are  due  to  his  successor  Charles  V.^ 

I  confess  myself  wholly  uninformed  as  to  the  original 
gpaniah  formation  of  the  Spanish  language,  and  as  to  the 
uaguage.  epoch  of  its  separation  into  the  two  principal  dia- 
lects of  Castile  and  Portugal,  or  Gallicia;'  nor  should  I 
perhaps  have  alluded  to  the  literature  of  that  peninsula,  were 
it  not  for  a  remarkable  poem  which  shines  out  among  the 
minor  lights  of  those  times.  This  is  a  metrical  life  of  the 
Cid  Ruy  Diaz,  written  in  a  barbarous  style  and  with  the 
rudest  inequality  of  measure,  but  with  a  truly  Homeric 
warmth  and  vivacity  of  delineation.  It  is  much  to  be 
regretted  that  the  author's  name  has  perished ;  but  its  \late 
has  been  referred  by  some  to  the  middle  of  the  twelfth  cen- 
tury, while  the  hero's  actions  were  yet  recent,  and  before  the 
taste  of-  Spain  had  been  corrupted  by  the  Proven9al  trouba- 
dours, whose  extremely  different  manner  would,  if  it  did  not 

a  VHlaret,  nist.  de  France,  t.xl.  p.  121;  fhat  oountrr  may  poMibly  go  fiirther 

De  Bade.  Vie  de  PAtrarqae,  t.  Hi.  p.  MS.  back.    Anottier  <tf  1101  Is  publishtMi  in 

Charles  V.  had  more  leuning  than  most  Marina's  Teoria  de  las  Cortes,  t.  iii.  p.  1 

princes  of  his  time.    Christine  de  Pisan,  It  Is  In  a  Vidimus  by  Peter  the  Cruel, 

a  lady  who  has  written    memoirs,  or  and   cannot,  I  presume,   hare  been  a 

rather  an  eulogy  of  him,  says  that  his  translation  ttom  the  Latin.    Yet  the  ed- 

fiither  le  flat  introdire  en  lettres  moult  itors  of  Nonreau  Tr.do  Diplom.  mentioB 

■ufllsammeDt,  et  tant  que  competemment  a  charter  of  1243,  as  the  eaurliest  they  are 

entendoit  son  Latin,  et  souflUfiammpnt  acquainted  with  in  the  Spanish  laoguagow 

seaToit  lee  ref  lee  do  grammaire ;  la  quelle  t.  iv.  p.  625. 

chose  pleuDt  a  dieu  qu*ainsi  fust  aocou-       Charters  In, the  German  language,  ao 

tumte    en<xiB    les  princes.     Collect,  de  cording  to  the  same  work,  first  appear 

M^m.  t.  T.  p.  108, 190,  fcc.  in  the  time  of  the  emperor   Rodolpli, 

s  The  earliest  Spanish  that  I  remember  after  1272,  and   became  usoal   in  th* 

to  have  seen  Is  an  Instrument  in  Blar-  next   centniy.    p.  623.    But    Stmrina 

tenne,  Thesaurus  Anecdotonun,  t.  i.  p.  mentions  an  instrament  of  1286,  as  the 

263;  the  date  of  which  Is  1005.    Persons  earliest  to  Gennan.    Ooip.  Hist.  Qmrm, 

more  conversant  witti  the  aatiqnitiss  of  p.  467. 
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pervert  the  poet's  genius,  at  least  have  impeded  his  popular- 
ity. A  very  competent  judge  has  pronounced  the  poem  of 
the  Cid  to  be  "  decidedly  and  beyond  comparison  the  finest  in 
the  Spanish  language."  It  is  at  least  superior  to  any  thai 
was  written  in  Europe  before  the  appearance  of  Dante.^ 

A  strange  obscurity  envelops  the  infancy  of  the  Italian 
language.  Though  it  is  certain  that  grammatical  ^^^ 
Latin  had  ceased  to  be  employed  in  ordinary  dis-  wHtert  in 
course,  at  least  from  the  time  of  Charlemagne,  we  ****  i'*"»°- 
have  not  a  single  passage  of  undisputed  authenticity,  in 
the  current  idiom,  for  nearly  four  centuries  afterwards. 
Though  Italian  phrases  are  mixed  up  in  the  barbarous  jar- 
gon of  some  charters,  not  an  instrument  is  extant  in  that 
language  before  the  year  1200,  unless  we  may  reckon  one  in 
the  Sardinian  dialect  (which  I  believe  was  rather  Proyen9al 
than  Italian),  noticed  by  Muratori.'  Nor  is  there  a  vestige 
of  Italian  poetry  older  than  a  few  fragments  of  Ciullo  d'Al- 
camo,  a  Sicilian,  who  must  have  written  before  1193,  since 
he  mentions  Saladin  as  then  living.*  This  may  strike  us  as 
the  more  remarkable,  when  we  consider  the  political  circum- 
stances of  Italy  in  the  eleventh  and  twelfth  centuries.  From 
the  struggles  of  her  spirited  republics  against  the  emperors 
and  their  internal  factions,  we  might,  upon  all  general  rea- 
soning, anticipate  the  early  use  and  vigorous  cultivation  of 
their  native  language.  Even  if  it  were  not  yet  ripe  for 
historians  and  philosophers,  it  is  strange  that  no  poet  should 
have  been  inspired  with  songs  of  triumph  or  invective  by  the 
various  fortunes  of  his  country.  But,  on  the  contrary,  the 
poets  of  Lombardy  became  troubadours,  and  wasted  their 
genius  in  Proven9al  love  strains  at  the  courts  of  princes. 
The  Milanese  and  other  Lombard  dialects  were,  indeed, 
exceedingly  rude ;  but  this  rudeness  separated  them  more 
decidedly  from  Latin :  nor  is  it  possible  that  the  Lombards 
could  have  employed  that  language  intelligibly  for  any  public 
or  domestic  purpose.     And  indeed  in  the  earliest  Italian 

1  An  extract  from  this  poem  was  pub-  sages  in  the  thhd  ▼olame  of  hta  History 
Hshed  in  1806  by  Mr.  Southey,  at  the  of  Southern   Literature.    This  popular 
end  of  his  ^*  Chronicle  of  the  Cid,"  the  and  el^ant  worlc  contains  some  interest- 
materials  of  which  it  partly  supplied,  iog  and  not  Tezy  common  information  as 
aooompotnied  by  an  excellent  rersion  by  to  tlie  early  Spanish  poets  in  the  Proren- 
a  genfieman  who  is  distinguished,  among  cal  dialect,  as  weU  as  these  who  wrote  la 
many  other  talents,  for  an    unriTall^  Castillan. 
felicity  in  expressing  the  peculiar  manner  *  IMssert.  82. 
of  authors  wh'^m  he  translates  or  hni-  *  lira1)osohi,  t.  It.  p.  840. 
tetes.    H.  Sismondi  has  g^ren  other  pas- 

VOL.  11.  —  M.  40 
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oompositioDs  that  have  been  published,  the  new  language  is 
60  thoroughlj  formed,  that  it  is  natural  to  infer  a  very  long 
disuse  of  that  from  which  it  was  derived.  The  Sicilians 
dium  the  glory  of  having  first  adapted  their  own  harmonious 
dialect  to  poetry.  Frederic  11.  both  encouraged  their  art 
and  cultivated  it;  among  the  very  first  essays  of  Italian 
verse  we  find  his  productions  and  those  of  his  chancellor 
Piero  delle  Vigne.  Thus  Italy  was  destined  to  owe  the  be- 
ginnings of  her  national  literature  to  a  foreigner  and  an 
enemy.  These  poems  are  very  short  and  few ;  those  as- 
cribed to  St.  Francis  about  the  same  time  are  hardly  distin- 
guishable from  prose ;  but  afler  the  middle  of  the  thirteenth 
century  the  Tuscan  poets  awoke  to  a  sense  of  the  beauties 
which  their  native  language,  refined  from  the  impurities  of 
vulgar  speech,^  could  display,  and  the  genius  of  Italian  liter- 
ature was  rocked  upon  the  restless  waves  of  the  Florentine 
democracy.  Ricordano  Malespini,  the  first  historian,  and 
nearly  the  first  prose  writer  in  Italian,  lefl  memorials  of  the 
republic  down  to  the  year  1281,  which  was  that  of  his 
death,  and  it  was  continued  by  Giacchetto  Malespini  to  1286. 
These  are  little  inferior  in  purity  of  style  to  the  best  Tuscan 
authors ;  for  it  is  the  singular  fate  of  that  language  to  have 
spared  itself  all  intermediate  stages  of  refinement,  and,  start- 
ing the  last  in  the  race,  to  have  arrived  almost  instantaneoua- 
ly  at  the  goal.  There  is  an  interval  of  not  much  more  than 
half  a  century  between  the  short  fragment  of  Ciullo  d*Alca- 
mo,  mentioned  above,  and  the  poems  of  Guido  Guinizzelli, 
Guitone  d'Arezzo,  and  Guido  Cavalcante,  which,  in  their 
diction  and  turn  of  thought,  are  sometimes  not  unworthy  of 
Petrarch.* 

1  D&Qte,  In  hfi  treatlM  Do  Tnlgari  Blc-  whom  Tuscan  Is  the  proper  denomlna 
qnentiif  reckons  fourteen  or  fifteen  dbi-  tion  of  their  national  feonrae. 
lecls.  spoken  In  different  parts  of  Italy,  *  Tiraboechlf  t.  It.  p.  809-877.  Gin- 
all  of  which  were  debased  hj  Impure  gnend,  toI.  I.  e.  6.  The  style  of  the 
modes  of  expression.  But  the  *^  noble,  Vita  Nuora  of  Dante,  written  soon  allet 
principal,  and  courtly  Italian  Idiom,*'  the  death  of  his  Beatrice,  which  hap- 
was  that  which  belonged  to  every  tflty,  pened  In  1290,  is  hardly  distinguishable, 
and  seemed  to  belong  to  none,  and  by  a  fbreigoer,  firom  that  of  MaehiaTel 
wUch,  If  Italy  had  a  court,  would  be  the  or  CastlgUone.  Tet  so  recent  was  the 
language  of  that  court,    p.  274,  277.  adoption  of  this  language,  that  the  cele- 

Allowing  for  the  metaphysical  obsou-  brated  master  of  Dante,  Brunetto  LatinL 

rity  in  which  Dante  chooses  to  envelop  had  written  his  Tesoro  in  Frenoh ;  ana 

the  8ul\Ject,  this  might  perhaps  be  said  gives  as  a  reason  for  it,  that  it  wae  n 

at  present.    The  Florentine  dialect  has  more  agreeable  and  nsefhl  language  than 

Its  peculiarities,  which    distinguish  it  his  own.   Et  se  ancuns  demandoit  poar- 

^nm    the    general    Italian     language,  quo!  chis  livre  est  ecris  en  Romans,  selon 

ttiough  these  are  seldom  discerned  by  la  raison  de  Franee.  pour  chose  que  nous 

•nnlgnen,  nor  always  by  nativee,  with  sommee  Ttalien,  Je  dbtrie  que  eh'est  pour 
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But  at  the  beginning  of  the  next  age  arose  a  much  greater 
genius,  the  true  father  of  Italian  poetry,  and  the 
first  name  in  the  literature  of  the  middle  ages.  °^ 
This  was  Dante,  or  Durante  Alighteri,  bom  in  1265,  of  a 
respectable  family  at  Florence.  Attached  to  the  Guelf 
party,  which  had  then  obtained  a  final  ascendency  over  its 
rival,  he  might  justly  promise  himself  the  natural  reward  of 
talents  under  a  free  government,  public  trust  and  the  esteem 
of  his  compatriots.  But  the  Guelfs  unhappily  were  split 
into  two  factions,  the  Bianchi  and  the  Neri,  with  the  former 
of  whom,  and,  as  it  proved,  the  unsuccessful  side,  Dante  was 
connected.  In  1300  he  filled  the  office  of  one  of  the  Priori, 
or  chief  magistrates  at  Florence  ;  and  having  manifested  in 
this,  as  was  alleged,  some  partiality  towards  the  Bianchi,  a 
sentence  of  proscription  passed  against  him  about  two  years 
afterwards,  when  it  became  the  turn  of  the  opposite  faction 
to  triumph.  Banished  from  his  country,  and  baffled  in  sev- 
eral efforts  of  his  friends  to  restore  their  fortunes,  he  had  no 
resource  but  at  the  courts  of  the  Scalas  at  Verona,  and  other 
Italian  princes,  attaching  himself  in  adversity  to  the  Imperial 
interests,  and  tasting,  in  his  own  language,  the  bitterness  of 
another'd  bread.^  In  this  state  of  exOe  he  finished,  if  he  did 
not  commence,  his  great  poem,  the  Divine  Comedy ;  a  rep* 
resentation  of  the  three  kingdoms  of  futurity,  HeU,  Purga- 
tory, and  Paradise,  divided  into  one  hundred  cantos,  and 
containing  about  14,000  lines.     He  died  at  Ravenna  in  1321. 

Dante  is  among  the  very  few  who  have  created  the  na- 
tional poetry  of  their  country.  For  notwithstanding  the  pol- 
ished elegance  of  some  earlier  Italian  verse,  it  had  been 
confined  to  amorous  sentiment;  and  it  was  yet  to  be  seen 
that  the  language  could  sustain,  for  a  greater  length  than  any 
existing  poem  except  the  Iliad,  the  varied  style  of  narration, 
reasoning,  and  ornament  Of  all  writers  he  is  the  most  un- 
questionably original.  Virgil  was  indeed  his  inspiring  genius, 
as  he  declares  himself,  and  as  may  sometimes  be  perceived  in 
his  diction ;  but  his  tone  is  so  peculiar  and  characteristic,  that 

chose   que   nous   iommes  en  Fnnoe ;  ftanoelM  oort  panni  le  monde,  et  est  la 

raativ  pour  choee  que  la  parUwe  en  est  plui  delitable  a  lire  efe  a  otr  que  nuUe 

plus  dtlitaUe  et  plus  eommune  atoutes  autre.    Ginguen^,  vol.  1.  p.  884. 

gens     There  Is  said  to  be  a  manueeiipt  >  Tu  prorerai  si  (says  Caooiaguida  to 

history  of  Venice  down  to  1275,  in  the  him)  come  nk  dl  sale 

Florentine  library,  written  In  French  by  II  pane  altrai,  e  come  ^  dnro  ealle 

Ifartin  de  Canale,  who  says  that  he  has  H  scendere  e  U  salir  per  altrui  scale, 

ehosen  that  langusge,  pareeqne  lalancue  Paiadls.  cant.  16 
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few  readers  would  be  willing  at  first  to  acknowledge  any 
Bemblance.  He  possessed,  in  an  extraordinary  degree,  a 
command  of  language,  the  abuse  of  which  led  to  his  obscurity 
and  licentious  innovations.  No  poet  ever  excelled  him  in 
conciseness,  and  in  the  rare  talent  of  finishing  his  pictures  bj 
a  few  bold  touches  ;  the  merit  of  Pindar  in  his  better  hours. 
How  prolix  would  the  stories  of  Francesca  or  of  Ugolino 
have  become  in  the  hands  of  Ariosto,  or  of  Tasso,  or  of  Ovid, 
or  of  Spenser  I  This  excellence  indeed  is  most  striking  in 
the  first  part  of  his  poem.  Having  formed  his  plan  so  as  to 
give  an  equal  length  to  the  three  regions  of  his  spiritual 
world,  he  found  himself  unable  to  vary  the  images  of  hope 
or  beatitude,  and  the  Paradise  is  a  continual  accumulation  of 
descriptions,  separately  beautiful,  but  uniform  and  tedious. 
Though  images  derived  from  light  and  music  are  the  most 
pleasing,  and  can  be  borne  longer  in  poetry  than  any  others, 
their  sweetness  palls  upon  the  sense  by  frequent  repetition, 
and  we  require  the  intermixture  of  sharper  flavors.  Yet 
there  are  detached  passages  of  great  excellence  in  this  third 
part  of  Dante's  poem ;  and  even  in  the  long  theological  die 
cussions  which  occupy  the  greater  proportion  of  its  thirty- 
three  cantos,  it  is  impossible  not  to  admire  the  enunciation 
of  abstract  positions  with  remarkable  enei^,  conciseness,  and 
sometimes  perspicuity.  The  first  twelve  cantos  of  the  Pur- 
gatory are  an  almost  continual  fiow  of  soft  and  brilliant 
poetry.  The  last  seven  are  also  very  splendid ;  but  there  ia 
some  heaviness  in  the  intermediate  parts.  Fame  has  justly 
given  the  preference  to  the  Inferno,  which  displays  through- 
out a  more  vigorous  and  masterly  conception ;  but  the  mind 
of  Dante  cannot  be  thoroughly  appreciated  without  a  perusal 
of  his  entire  poem. 

The  most  forced  and  unnatural  turns,  the  most  barbarous 
licenses  of  idiom,  are  found  in  this  poet,  whose  power  of  ex- 
pression is  at  other  times  so  peculiarly  happy.  His  style  is 
indeed  generally  free  from  those  conceits  of  thought  which 
discredited  the  other  poets  of  his  country ;  but  no  sense  is  too 
remote  for  a  word  which  he  finds  convenient  for  his  measure 
or  his  rhyme.  It  seems  indeed  as  if  he  never  altered  a  line 
on  account  of  the  necessity  of  rhyme,  but  forced  another,  or 
perhaps  a  third,  into  company  with  it.  For  many  of  his 
fiuilts  no  sufficient  excuse  can  be  made.  But  it  is  candid  to 
remember,  that  Dante,  writing  almost  in  the  infancy  of  a 
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language,  whicli  he  contributed  to  create,  was  not  to  antici- 
pate that  words  which  he  borrowed  from  the  Latin,  and  from 
the  pFovincial  dialects,  would  bj  accident,  or  through  the  ti- 
midity of  later  writers,  lose  their  place  in  the  classical  idiom 
of  Italy.  If  Petrarch,  Bembo,  and  a  few  more,  had  not 
aimed  rather  at  purity  than  copiousness,  the  phrases  which 
now  appear  barbarous,  and  are  at  least  obsolete,  might  have 
been  fixed  by  use  in  poetical  language. 

The  great  characteristic  excellence  of  Dante  is  elevation 
of  sentiment,  to  which  his  compressed  diction  and  the  em- 
phatic cadences  of  his  measure  admirably  correspond.  We 
read  him,  not  as  an  amusing  poet,  but  as  a  master  of  moral 
wisdom,  with  reverence  and  awe.  Fresh  from  the  deep  and 
serious,  though  somewhat  barren  studies  of  philosophy,  and 
schooled  in  the  severer  discipline  of  experience,  he  has  made 
of  his  poem  a  mirror  of  his  mind  and  life,  the  register  of  his 
solicitudes  and  sorrows,  and  of  the  speculations  in  which  he 
"sought  to  escape  their  recollection.  l?he  banished  magistrate 
of  Florence,  the  disciple  of  Brunetto  Latini,  the  statesman 
accustomed  to  trace  the  varying  fluctuations  of  Italian  Ac- 
tion, is  forever  before  our  eyes.  For  this  reason,  even  the 
prodigal  display  of  erudition,  which  in  an  epic  poem  would 
be  entirely  misplaced,  increases  the  respect  we  feel  for  the 
poet,  though  it  does  not  tend  to  the  reader's  gratification 
Except  Milton,  he  is  much  the  most  learned  of  all  the  greai 
poets,  and,  relatively  to  his  age,  far  more  learned  than  Mil- 
ton. In  one  so  highly  endowed  by  nature,  and  so  consum- 
mate by  instruction,  we  may  well  sympathize  with  a  resent- 
ment which  exile  and  poverty  rendered  perpetually  fresh. 
The  heart  of  Dante  was  naturally  sensible,  and  even  tender; 
his  poetry  is  full  of  simple  comparisoos  from  rural  life ;  and 
the  sincerity  of  his  early  passio^  for  Beatrice  pierces  through 
the  veil  of  allegory  which  surrounds  her.  But  the  memory 
of  his  injuries  pursues  him  into  the  immensity  of  eternal 
light ;  and,  in  the  company  of  saints  and  angels,  his  unfor- 
giving spirit  darkens  at  the  name  of  Florence.^ 

This  great  poem  was  received  in  Italy  with  that  enthu- 
siastic admiration  which  attaches  itself  to  works  of  genius 
only  in  ages  too  rude  to  listen  to  the  envy  of  competitors,  or 
the  fastidiousness  of  critics.     Almost  every  library  in  that 

1  Pandito,  eant.  IS    • 
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oountrj  contains  manuscript  copies  of  the  Divine  Oomedj, 
and  an  account  of  those  who  have  abridged  or  commented 
upon  it  would  swell  to  a  volume.  It  was  thrice  printed  in 
the  year  1472,  and  at  least  nine  times  within  the  fifteenth 
century.  The  city  of  Florence  in  1373,  with  a  magnanimity 
which  almost  redeems  her  original  injustice,  appointed  a  pub- 
lic professor  to  read  lectures  upon  D^nte ;  and  it  was  ha^y 
less  honorable  to  the  poet's  memory  that  the  first  person  se- 
lected for  this  office  was  Boccaccio.  The  universities  of  Pisa 
and  Piacenza  imitated  this  example ;  but  it  is  probable  that 
Dante's  abstruse  philosophy  was  often  more  regarded  in  their 
chairs  than  his  higher  excellences.^  Italy  indeed,  and  all 
Europe,  had  reason  to  be  proud  of  such  a  master.  Since 
Claudian,  there  had  been  seen  for  nine  hundred  years  no 
considerable  body  of  poetry,  except  the  Spanish  poem  of  the 
Cid,  of  which  no  one  had  heard  beyond  the  peninsula,  that 
could  be  said  to  pass  mediocrity ;  and  we  must  go  much 
further  back  than  Claudian  to  find  any  one  capable  of  being 
compared  with  Dante.  His  appearance  made  an  epoch  in 
the  intellectual  history  of  modem  nations,  and  banished  the 
discouraging  suspicion  which  long  ages  of  lethargy  tended  to 
excite,  that  nature  had  exhausted  her  fertility  in  the  great 
poets  of  Greece  and  Rome.  It  was  as  ii^  at  some  of  the  an- 
cient games,  a  stranger  had  appeared  upon  the  plain,  and 
thrown  his  quoit  among  the  marks  of  former  casts  which  tra- 
dition had  ascribed  to  the  demigods.  But  the  admiration  of 
Dante,  though  it  gave  a  general  impulse  to  the  human  mind, 
did  not  produce  imitators.  .  I  am  unaware  at  least  of  any 
writer,  in  whatever  language,  who  can  be  said  to  have  fol- 
lowed the  steps  of  Dante :  I  mean  not  so  much  in  his  sub- 
ject as  in  the  character  of  his  genius  and  style.  His  orbit  is 
still  all  his  own,  and  the  track  of  his  wheels  can  never  ba 
confounded  with  that  of  a  rival.^ 

In  the  same  year  that  Dante  was  expelled  from  Florence^ 

Pvtnieh        *  notai'y,  by   name  Petracco,  was  involved  in  a 

similar  banishment.     Retired  to  Arezzo,  he  there 

became  the  father  of  Francis  Petrarch.     This  great  man 

1  VelU,  Vita  di  Duite.    Tirabosehl.  soffleed.    Bat  besldefl  MTeral  legendur 

*  The  fiouroe  from  which  Dante  de*  tIsIoos  of  the  12th  and  13th  centuries,  It 

rived  the  scheme  and  jpreneral  idea  of  his  seems  probable  that  he  derived  hints  from 

poem  has  been  a  8Uhj<>ct  of  inquiry  in  the  ToBOretto   of   his  master  in  philo- 

Italy.    To  his  original  mind  one  might  sophical  studies,  Brunetto  Latini.    Gio- 

ii»T«  thought  the  sixth  .Eoeid  would  hare  gueni,  t.  tt.  p.  8. 
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shared  of  course,  during  his  early  years,  in  the  adverse  for 
tune  of  his  family,  which  he  was  invincibly  reluctant  to  re 
store,  according  to  his  father's  wish,  by  the  profession  of  Ju* 
risprudence.  The  strong  bias  of  nature  determined  him  to 
polite  letters  and  poetry.  These  are  seldom  the  fountains  of 
wealth ;  yet  they  would  perliaps  have  been  such  to  Petrarch, 
if  his  temper  could  have  borne  the  sacrifice  of  liberty  for 
any  worldly  acquisitions.  At  the  city  of  Avignon,  where  his 
parents  had  latterly  resided,  his  graceful  appearance  and  the 
reputation  of  his  talents  attracted  one  of  the  Colonna  family, 
then  bishop  of  Lombes  in  Gascony.  In  him,  and  in  other 
members  of  that  great  house,  never  so  illustrious  as  in  the 
fourteenth  century,  he  experienced  the  union  of  patronage 
and  friendship.  This,  however,  was  not  confined  to  the  Co- 
lonnas.  Unlike  Dante,  no  poet  was  ever  so  liberally  and 
sincerely  encouraged  by  the  great ;  nor  did  any  perhaps  ever 
carry  to  that  perilous  intercourse  a  spirit  more  iriitably  ind^ 
pendent,  or  more  free  from  interested  adulation.  He  praised 
his  friends  lavishly  because  he  loved  them  ardently ;  but  his 
temper  was  easily  susceptible  of  offence,  and  there  must  have 
been  much  to  tolerate  in  that  restlessness  and  jealousy  of 
reputation  which  is  perhaps  the  inevitable  failing  of  a  poet.^ 
But  everything  was  forgiven  to  a  man  who  was  the  ac- 
knowledged boast  of  his  age  and  country.  Clement  VI.  con- 
ferred one  or  two  sinecure  benefices  upon  Petrarch,  and 
would  probably  have  raised  him  to  a  bishopric  if  he  had 
chosen  to  adopt  the  ecclesiastical  profession.  But  he  never 
took  orders,  the  clerical  tonsure  being  a  sufiicient  qualification 
for  holding  canonries.  The  same  pope  even  afibrded  him  the 
post  of  apostolical  secretary,  and  this  was  repeated  by  Inno- 
cent VI.  I  know  not  whether  we  should  ascribe  to  mag- 
nanimity or  to  a  politic  motive  the  behavior  of  Clement  YL 

1  There  Is  ao  nnplearing  proof  of  this  I  have  read  in  some  modem  book,  bat 

quality  in  a  letter  to  Boccaccio  on  Dante,  know  not  where  to  seek  the  pasaage,  that 

whose  merit  he  rather  dlsingenaooslj  ex-  Petrarch  did    not  intend  to  allade  to 

tenuatee ;  and  whose  popularity  eTidentW  Dante  in  the  letter  to  Boccaccio  meu- 

stune  him  to  the  quick.    De  Sade,  t.  iii.  tioned  above,  but  rather  to  Zanobi  Strata, 

p.  512.    Yet  we  judge  so  ill  of  ourselTes,  a  contemporary  Florentine  poet,  vrhom, 

that  Petrarch  choee  envy  an  the  rice  from  however  forgotten  at  present,  thu  baa 

which  of  all  others  he  was  most  free.    In  taste  of  a  party  in  criticism  preferred  to 

his  dialogue  with  St.  Augustia,  he  says:  himself.  —  Matteo  Vlllani  mentions  them 

Quicquid  libuerit,  didto;  modo  me  non  together  as  the  two  great  ornaments  of 

accuses  invidisD.    Aoa.  Utinam  non  tibi  his  age.    This  conjecture  seems  probably 

magis  superbia  quam  invldia  nocuisset :  for  some  expressions  are  nf>t  in  the  leaat 

nam  hoc  crimine,  me  judice,  liber  es.  applicable  to  Dante.    But  whichever  was 

De    Contemptu   Mundi,  edit.    1581,  p.  Intended,  the  letter  equally  shows  tbm 

8^  irritable  humor  of  Petraxoli 
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towards  Petrarch,  who  had  pursued  a  course  as  yexatloos  as 
possible  to  the  Holj  See.  For  not  only  he  made  the  resi- 
dence of  the  supreme  pontiffs  at  Avignon,  and  the  vices  <^ 
their  court,  the  topic  of  invectives,  too  well  founded  to  be 
despised,  but  he  had  ostentatiously  put  himself  forward  as  the 
supporter  of  Nicola  di  Rienzi  in  a  project  which  could  evi- 
dently have  no  other  aim  than  to  wrest  the  city  of  Rome 
from  the  temporal  sovereignty  of  its  bishop.  Nor  was  the 
friendship  and  society  of  Petrarch  less  courted  by  the  most 
respectable  Italian  princes ;  by  Robert  king  of  Naples,  by 
the  Visconti,  the  Correggi  of  Parma,  the  famous  doge  of 
Venice,  Andrew  Dandolo,  and  the  Carrara  family  of  Padua, 
under  whose  protection  he  spent  the  latter  years  of  his  life. 
Stories  are  related  of  the  respect  shown  to  him  by  men  in 
humbler  stations  which  are  perhaps  still  more  satisfactory.^ 
But  the  most  conspicuous  testimony  of  public  esteem  was 
bestowed  by  the  city  of  Rome,  in  his  solemn  coronation  as 
laureate  poet  in  the  Capitol.  This  ceremony  took  place  in 
1341 ;  and  it  is  remarkable  that  Petrarch  had  at  that  time 
composed  no  works  which  could,  in  our  estimation,  give  him 
pretensions  to  so  singular  an  honor. 

The  moral  character  of  Petrarch  was  formed  of  disposi- 
tions peculiarly  calculated  for  a  poet.  An  enthusiast  in  the 
emotions  of  love  and  friendship,  of  glory,  of  patriotism,  of 
religion,  he  gave  the  rein  to  all  their  impulses ;  and  there  is 
not  perhaps  a  page  in  his  Italian  writing  which  does  not  bear 
the  trace  of  one  or  other  of  these  affections.  By  far  the  most 
predominant,  and  that  which  has  given  the  greatest  celebrity 
to  his  name,  is  his  passion  for  Laura.  Twenty  years  of  un- 
requited and  almost  unaspiring  love  were  lightened  by  song ; 
and  the  attachment,  which,  having  long  survived  the  beauty 
of  its  object,*  seems  to  have  at  one  time  nearly  passed  from 

>  A  goldamith  of  Berfptmo,  by  name  iodths,  as  we  may  judge  by  this  Instanoe. 
lleDxy  Capra,  smitten  with  an  enthusi-  were  opulent  pereons ;  yet  the  tr\»ndg  of 
astic  loTe  or  letters,  and  of  Petrarch,  Petrarch  dissuaded  him  Arom  the  visit,  aa 
earnestly  requested  the  honor  of  a  risit  derogatory  to  his  own  eleyated  station, 
from  the  poet.  Tbe  house  of  this  good  De  Sade,  t.  iii.  p.  486. 
trad4'«maa  was  full  of  representations  of  >  See  the  beautiful  sonnet,  Eraao  i  tMf 
his  person,  and  of  inscriptions  with  his  pel  d'oro  alP  aura  spairi.  In  a  Cunou* 
name  and  arms.  No  expense  had  been  passage  of  his  Confessions,  he  says :  Ooc^ 
■pared  in  copying  all  his  works  as  they  pus  illud  egregium  morbis  et  crebrls  par- 
appeared.  He  was  received  by  Capra  tubu8exhattfltum,raultumprlBtiniTigoTli 
with  a  princely  m  •gniflvenoe ;  lodged  in  amisit.  Those  who  m^ntain  th*  rirgioitj 
a  chamber  hung  with  purple,  and  a  of  Laura  are  forced  to  read  jMrtttrbotiMis- 
•plendid  bed  on  which  no  one  before  or  bus^  instead  of  jNirlMfriu.  Two  irana- 
•Aer  tiim  was  permitted  to  sleep.    Oold-  scripts  in  the  royal  libraiy  ftt  PMis  hav« 
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the  heart  to  the  fancy,  was  changed  to  an  intenser  feeling, 
and  to  a  sort  of  celestial  adoration,  by  her  death.  Laura,  be- 
fore the  time  of  Petrarch's  first  accidental  meeting  with  her, 
was  united  in  marriage  with  another ;  a  fact  which,  besides 
some  more  particular  evidence,  appears  to  me  deducible  from 
the  whole  tenor  of  his  poetry.^  Such  a  passion  is  undoubt- 
edly not  capable  of  a  moral  defence ;  nor  would  I  seek  its 
palliation  so  much  in  the  prevalent  manners  of  his  age,  by 
which  however  the  conduct  of  even  good  men  is  generally 
not  a  little  influenced,  as  in  the  infirmity  of  Petrarch's  char« 
acter,  which  induced  him  both  to  obey  and  to  justify  the  emo« 
tions  of  his  heart.  The  lady  too,  whose  virtue  and  prudence 
we  are  not  to  question,  seems  to  have  tempered  the  light  and 
shadow  of  her  countenance  so  as  to  preserve  her  admirer 
from  despair,  and  consequently  to  prolong  his  sufferings  and 
servitude. 

The  general  excellences  of  Petrarch  are  his  command  over 
the  music  of  his  native  language,  his  correctness  of  style, 
scarcely  two  or  three  words  that  he  has  used  having  been 
rejected  by  later  writers,  his  exquisite  elegance  of  diction, 
improved  by  the  perpetual  study  of  Virgil ;  but,  far  above 
all,  that  tone  of  pure  and  melancholy  sentiment  which  has 
something  in  it  unearthly,  and  forms  a  strong  contrast  to  the 
amatory  poems  of  antiquity.  Most  of  these  are  either  licen- 
tious or  uninteresting ;  and  those  of  Catullus,  a  man  endowed 
by  nature  with  deep  and  serious  sensibility,  and  a  poet,  in  my 
opinion,  of  greater  and  more  varied  genius  than  Petrarch, 
are  contaminated  above  all  the  rest  with  the  most  degrading 
grossness.  Of  this  there  is  not  a  single  instance  in  the  poet 
of  Vaucluse ;  and  his  strain^,  diffused  and  admired  as  they 
have  been,  may  have  conferred  a  benefit  that  criticism  cannot 
estimate,  in  giving  elevation  and  refinement  to  the  imagina- 
tions of  youth.  The  great  defect  of  Petrarch  was  his 
want  of  strong  original  conception,  which  prevented  him 
from  throwing  off  the  affected  and  overstrained  manner  of 
the  Provencal  troubadours,  and  of  the  earlier  Italian  poets. 
Among  his  poems  the  Triumphs  are  perhaps  superior  to  the 
Odes,  as  the  latter  are  to  the  Sonnets ;  and  of  the  latter, 

tho  contraclion  ptbwi^  which  leares  the  in  this ;  bat  I  am  clear  thai  oorpas  ok* 

matter  open  to  controTeniy.      De  Sa4e  haastum    partubas   is  much  the  more 

eontenda  that  "crebrin"  is  less  applicable  elegant  Latin  exprasaion  of  the  twOb 

to  *^  pertorbationibua  '*  than  to  ''  partu-  >  [NoTX  UI.] 
boi.'*    I  do  not  know  that  there  is  much 
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tho&e  written  subsequently  to  the  death  of  Laura  are  is  gen- 
«ral  the  best.  But  that  constrained  and  laborious  messura 
cauDot  equal  the  graceful  flow  of  the  canzone,  or  the  vigor- 
ous compression  of  the  terxa  rima.  The  Triumphs  have  aba 
a  claim  to  superiorily,  ad  the  only  poetical  composition  ci 
Petrarch  that  extends  to  any  considerable  length.  They  are 
in  some  degree  perhaps  an  imitation  of  the  dramatic  Myste- 
ries, and  form  at  least  the  earliest  specimens  of  a  kind  of 
poetry  not  uncommon  in  later  limes,  wherein  real  and  al- 
legorical personages  are  intermingled  in  a  mask  or  scenic 
represenlatioa.* 

None  of  the  principal  modem  languages  was  eo  late  in  its 
s^uibun-  formation,  or  in  its  application  to  the  purposes  of 
■"■<*■  literature,  as  the  English.     This  arose,  as  is  well 

known,  out  of  the  Saxon  branch  of  the  Great  Teutonic  stock 
spoken  in  England  till  at^er  the  Conquest-  FroEn  this  mother 
dialect  our  English  differs  lesa  in  respect  of  etymology,  than 
of  syntax,  idiom,  and  flection.  In  so  gradual  a  transition  a» 
prolubly  look  place,  and  one  so  sparingly  marked  by  any 
existing  evidence,  ne  cannot  well  assign  a  definite  origin,  to 
our  present  language.  The  question  of  identity  is  almost 
as  perplexing  in  languages  as  in  individuals.  But,  in  the 
reign  of  Henry  II.,  a  version  of  Wace's  poem  of  Brut,  bj 
one  Layamon,  a  priest  of  I^mly-u  pen -Severn,  exhibits  as  it 
were  the  chrysalis  of  the  English  language,  in  a  very  corrupt 
modification  of  the  Anglo-Saxon.*     Veiy  soon  afterwards  tho 
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.new  formation  was  better  developed;  and  some  metrical 
pieces,  referred  by  critics  to  the  earlier  part  of  the  thirteenth 
century,-  differ  but  little  from  our  legitimate  grammar.^  About 
the  beginning  of  Edvrard  I.'s  reign,  Robert,  a  monk  of  Glou- 
cester, composed  a  metrical  chronicle  from  the  history  of 
Greoffrey  of  Monmouth,  which  he  continued  to  his  own  time. 
This  work,  with  a  similar  chronicle  of  Robert  Manning,  a 
monk  of  Brunne  (Bourne)  in  Lincolnshire,  nearly  thirty* 
years  later,  stand  at  the  head  of  our  English  poetry.  The 
romance  of  Sir  Tristrem,  ascribed  to  Thomas  of  Erceldoune, 
snrnamed  the  Rhymer,  a  Scottish  minstrel,  has  recently  laid 
claim  to  somewhat  higher  antiquity.^  In  the  fourteenth  cen- 
tury a  great  number  of  metrical  romances  were  translated 
from  the  French.  It  requires  no  small  portion  of  indulgence 
to  speak  favorably  of  any  of  these  early  English  productiqns. 
A  poetical  line  may  no  doubt  occasionally  be  found ;  but  in 
general  the  narration  is  as  heavy  and  prolix  as  the  versifica- 
tion is  unmusical.'  The  first  English  writer  who  can  be  read 
with  approbation  is  William  Langland,  the  author  of  Piers 
Plowman's  vision,  a  severe  satire  upon  the  clergy.  Though 
his  measure  is  more  uncouth  than  that  of  his  predecessors, 
there  is  real  energy  in  his  concepticms,  which  he  caught  not 
from  the  chimeras  of  knight-errantry,  but  the  actual  manners 
and  opinions  of  his  time. 

The  very  slow  progress  of  the  English  language,  as  an 
instrument  of  literature,  is  chiefly  to  be  ascribed  ^^^  ^f  ^ 
to  the  effects  of  the  Norman  conquest,  in  degrad-  stow  prof- 
ing  the  native  inhabitants   and    transferring  all  '"^* 
power  and  riches  to  foreigners.     The  barons,  without  per- 

ft  state  of  change,  and  which  an  apparent  texts  of  LayamoiifOonibliied  with  the  tow- 

also  In  some  other  branchee  of  the  Ten-  el'Ohanges,  which  are  nnmeroua  though 

tonic  tongue.    The  use  of  a  as  an  article  not  altogetlier  arbitrary,  will   show,  at 

—  the  change  of  the  Anglo-Saxon  ter^  once  the  prc^rees  made  in  two  centurlee, 
minations  a  and  an  into  e  and  erty  as  well  in  departing  tram  the  ancient  and  purer 
as  the  disregard  of  inflections  and  genders  grammatical  forms,  as  found  in  Anglo- 

—  the  masculine  forms  given  to  neuter  Saxon  manuscripts.''  Pre&ce,  p.  xxTUi.] 
nouns  In  the  plural—  the  neglect  of  the  i  Warton's  History  of  English  Poetry, 
feminine  tenuinations  of  adjectives  and  Ellin's  Specimens. 

pronouns,  and  confusion   between  the  >  This  conjecture  of  Scott  has  not  been 

definite  and  indefinite  declensions —the  ibbTOrably  received  by  later  critics, 

introduction  of  the  preposition  to  before  >  Warton  printed  copious  extracts  from 

infinltlTes,  and  occasional  use  of  weak  some  of  these.    Kitson  gave  several  of 

preterites  of  verbs  and  participles  instead  them  entire  to  the  press.    And  Mr.  ElUs 

of  strong  —  the  constant  recurrence  of  hM  adopted  the  only  plan  which  could 

er  for  or  in  the  plurals  of  verbs  —  together  render  them  palatable,  by  Intermingling 

with  the  uncertainty  of  the  rule  for  the  short    passages,  where  the   o>^B^°^J' 

government  of  prepositions— all   these  rather  aboTe  its  usual  mediocrity,  wltH 

vaxiations,  more  or  less  visible  in  the  two  hla  own  Uvely  analysis. 
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haps  one  exception,  and  a  large  proportion  of  the  gent 
were  of  French  descent,  and  preserved  among  themsd^ 
the  speech  of  their  fathers.     This  continued  much  lonzi 
than  we  should  naturally  have  expected ;  even  after  the 
of  Normandy  had  snapped  the  thread  of  French  oonnectio. 
and  thej  began  to  pride  themselves  in  the  name  of  £ngli: 
men,  and  in  the  inheritance  of  traditionary  Engliish  privih- 
Itobert  of  Gloucester  has  a  remarkable  passage,  which  pruvt 
that  in  his  time,  somewhere  about  1290,  the  superior 
continued  to  use  the  French  language.^    Ralph  Higden,  abot 
the  early  part  of  Edward  III.'s  reign,  though  his  expressic 
do  not  go  the  same  length,  asserts,  that  *^  gentlemen's  chih 
are  taught  to  speak  Frendi  from  the  time  they  are  rocked 
their  cradle ;  and  uplandish  (country)  or  inferior  men  will 
liken  themselves  to  gentlemen,  and  learn  with  great  business 
for  to  speak  French,  for  to  be  the  more  told  of."     Notwitb*| 
standing,  however,  this  predominance  of  French  among  the 
higher  class,  I  do  not  think  that  some  9iodem  critics  are  war- 
ranted in  concluding  that  they  were  in  general  ignorant  of 
the  English  tongue.     Men  living  upon  their  estates  among 
their  tenantry,  whom  they  welcomed  in  their  halls,  and  whose 
assistance  they  were  perpetually  needing  in  war  and  civil 
frays,  would  hardly  have  permitted  such  a  barrier  to  obstruct 
their  intercourse.     For  we  cannot,  at  the  utmost,- presume 
that  French  was  so  well  known  to  the  English  commonalty 
in  the  thirteenth  century  as  English  is  at  present  to  the  same 
class  in  Wales  and  the   Scottish   Highlandg.    It  may  be 
remarked  also,  that  the  institution  of  trial  by  jury  must  have 
rendered  a  knowledge  of  English  almost  indispensable  to 
those  who  administered  justice.     There  is  a  proclamation  of 
Edward  I.  in  Rymer,  where  he  endeavors  to  excite  his  sub- 
jects against  the  king  of  France  by  imputing  to  him  the 
intention  of  conquering  the  country  and  abolishing  the  Eng- 
lish language  (linguam  delere  Anglicanam),  and  this  is  fre- 
quently repeated  in  the  proclamations  of  Edward  III.^     In 
his  time,  or  perhaps  a  little  before,  the  native  language  had 
become  more  familiar  than  French  in  common  use,  even  with 

I  Tb«  eTidenoM  of  UiIb  geucnl  em-  Cantarbuy  Tales;  sad  bj  Bitaon,  In  tiM 

plojinent  and  gradual  dteon  of  French  preikoe  to  hia  Metrical  Bomaneea,  vol.  1. 

n&  oonTcnation  and  writing  are  collected  p.  70. 

by  Tynrhltt,  in  a  diaaertation  ou  the  <  Rymer,  t.  t.  p.  480;  t.  tL  p.  842,  el 

ftnoient  EngUah  langnage,  prefixed  to  the  alibi. 
Ibttrth  Tolume  of  hla  edition  of  Chauoer^t 
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the  court  and  nobility.  Hence  the  numerous  translations  of 
metrical  romances,  which  are  chiefly  referred  to  his  reign.  • 
An  important  change  was  effected  in  1362  by  a  statute,  which 
enacts  that  aU  pleas  in  courts  of  justice  shall  be*pleaded, 
debated,  and  judged  in  English.  But  Latin  was  by  this  act 
to  be  employed  in  drawing  the  record ;  for  there  seems  to 
have  still  continued  a  sort  of  prejudice  against  the  use  of 
English  as  a  written  language.  The  earliest  English  instni- 
ment  known  to  exist  is  said  to  bear  the  date  of  1343.^  And 
there  are  but  few  entries  in  our  own  tongue  upon  the  rolls  of 
parliament  before  the  reign  of  Henry  VI.,  after  whose  acces- 
sion its  use  becomes  very  common.*  Sir  John  MandeviUe, 
about  1356,  may  pass  for  the  father  of  English  prose,  no 
original  work  being  so  ancient  as  his  Travels.  But  the 
translation  of  the  Bible  and  other  writings  by  Wicliffe, 
nearly   thirty  years  afterwards,   taught  us  the  copiousness 

-^       and  energy  of  which  our  native  dialect  was  capable;  and 
it  was  employed  in  the  fifteenth  century  by  two  writers 
:*'-        of  distinguished  merit,  Bishop  Pecock  and  Sir  John  For 

1,:^        tescue. 

-'^  But  the  principal  ornament  of  our  English  literature  was 

Greoffrey  Chaucer,  who,  with  Dante  and  Petrarch,  c,^^,,^ 
a:         fills  up  the  triumvirate  of  great  poets  in  the  middle 

ages.  Chaucer  was  bom  in  1328,  and  his  life  extended 
to  the  last  year  of  the  fourteenth  century.  That  rude  and 
>  ignorant  generation  was  not  likely  to  feel  the  admiration  of 
native  genius  as  warmly  as  the  compatriots  of  Petrarch ;  but 
he  enjoyed  the  favor  of  Edward  III.,  and  still  more  conspic- 
uously of  John  duke  of  Lancaster;  his  fortunes  were  far 
more  prosperous  than  have  usually  been  the  lot  of  poets; 

^•-  and  a  reputation  was  established  beyond  competition  in  his 

^  lifetime,  from  which  no  succeeding  generation  has  withheld 

its  sanction.  I  cannot,  in  my  own  taste,  go  completely  along 
with  the  eulogies  that  some  have  bestowed  upon  Chaucer, 
who  seems  to  me  to  have  wanted  grandeur,  where  he  is  origi- 
nal, both  in  conception  and  in  language.  But  in  vivacity  of 
imagination  and  ease  of  expression,  he  is  above  all  poets 
of  the  middle  time,  and  comparable  perhaps  to  the  greatest 
of  those  who  have  followed.  He  invented,  or  rather  intix)- 
duced  from  France,  and  employed  with  facility  the  regular 

1  Rition,  p.  80.    Thsfiv  Ib  on«  In  Rymer  of  the  year  1886. 

•  iNoM  hv 
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iambic  couplet ;  and  though  it  was  not  to  be  expected  that 
he  should  perceive  the  capacities  latent  in  that  measorey 
his  versification,  to  which  he  accommodated  a  veiy  licen- 
tious and  arbitrary  pronunciation,  is  uniform  and  hannoni« 
ous.^  It  is  chiefly,  indeed,  as  a  comic  poet,  and  a  minute 
observer  of  manners  and  circumstances,  that  Chaucer  excels. 
In  serious  and  moral  poetry  he  is  frequently  languid  and 
diffuse ;  but  he  springs  like  Ant«us  from  the  earth,  when  his 
subject  changes  to  coarse  satire,  or  merry  narrative.  Among 
his  more  elevated  compositions,  the  Ejiigfat's  Tale  is  abon- 
dandy  sufficient  to  immortalize  Chaucer,  since  it  would  be 
difficult  to  find  anywhere  a  story  better  ccmducted,  or  told 
with  more  animation  and  strength  of  fancy.  The  second 
place  may  be  given  to  his  Troiius  and  Creseide,  a  beautiful 
and  interesting  poem,  though  enfeebled  by  expansion.  But 
perhaps  the  most  eminent,  or  at  any  rate  the  most  character- 
istic testimony  to  his  genius  will  be  found  in  the  prologue  to 
his  Canterbury  Tales ;  a  work  entirely  and  exclusively  his 
own,  which  can  seldom  be  said  of  his  poetry,  and  the  vivid 
delineations  of  which  perhaps  very  few  writers  but  Shak- 
speare  could  have  equalled.  As  the  first  orighial  English 
poet,  if  we  except  Langland,  as  the  inventor  of  our  most 
approved  measure,  as  an  improver,  though  with  too  much 
innovation,  of  our  language,  and  as  a  &ithful  witness  to  the 
manners  of  his  age,  Chaucer  would  deserve  our  reverence, 
if  he  had  not  also  intrinsic  claims  for  excellences,  which  do 
not  depend  upon  any  collateral  considerations. 

The  last  circumstance  which  I  shall  mention,  an  having 
ReriTai  of  contributed  to  restore  society  from  the  intellectual 
andent  degradation  into  which  it  had  fallen  during  the 
Mrning.  ^^^  tLgeSj  is  the  revival  of  classical  learning. 
The  Latin  language  indeed,  in  which  all  legal  instruments 
were  drawn  up,  and  of  which  all  ecclesiastics  availed  them- 
selves in  their  epistolary  intercourse,  as  well  as  in  their  more 
solemn  proceedings,  had  never  ceased  to  be  familiar.  Though 
many  solecisms  and  barbarous  words  occur  in  the  writings 
of  what  were  called  learned  men,  they  possessed  a  fluency  of 
expression  in  Latin  which  does  not  often  occur  at  present 

1  See  IVnrhltfc's  esny  oa  the  Ungmmpe  Nott,  vho  maintains  the  Tenlfleation  of 

and  Tersincation  of  Chaucer,  in  the  fourth  Cliaucer  to  liave  been  wholly  Jbunded  <hi 

Tolumi*  of  his  edition  of  the  Canterbury  accentual  and  not  syllabic  regularity.    I 

Tales.     The   opinion    of  this  eminent  adhere,  however,  to  l^frwUtt's  docMne. 
aritlo  has  lately  been  oontrorerted  br  Dr 
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During  the  dark  ages,  however,  properly  so  ealled,  or  the 
period  from  the  sixth  to  the  eleventh  century,  we  chiefly 
meet  with  quotations  from  the  Vulgate  or  from  theological 
writers.  Nevertheless,  quotations  from  the  Latin  poets  are 
hardly  to  be  called  unusual.  Virgil,  Ovid,  Statius,  and  Hor- 
ace, are  brought  forward  by  those  who  aspired  to  some  lit- 
erary reputation,  especially  during  the  better  periods  of  that 
long  twilight,  the  reigns  of  Charlemagne  and  his  son  in 
France,  part  of  the  tenth  century  in  Grermany,  and  the  elev- 
enth in  both.  The  prose  writers  of  Rome  are  not  so  familiar, 
but  in  quotations  we  are  apt  to  find  the  poets  preferred ;  and 
it  is  certain  that  a  few  could  be  named  who  were  not  igno- 
rant of  Cicero,  Sallust,  and  Livy.  A  considerable  change 
took  place  in  the  course  of  the  twelfth  century,  j^  ^YM 
The  polite  literature,  as  well  as  the  abstruser  sci-  twelfth  oen- 
ence  of  antiquity,  became  the  subject  of  cultivation.  "^* 
Several  writers  of  that  age,  in  diflerent  parts  of  Europe,  are 
distinguished  more  or  less  for  elegance,  though  not  absolute 
purity  of  Latin  style ;  and  for  their  acquaintance  with  those 
ancients,  who  are  its  principal  models.  Such  were  John  of 
Salisbury,  the  acute  and  learned  author  of  the  Polycraticon, 
William  of  Malmsbury,  Giraldus  Cambrensis,  Roger  Hove- 
den,  in  England ;  and  in  foreign  countries,  Otho  of  Frisingen, 
Saxo  Grammaticus,  and  the  best  perhaps  of  all  I  have  named 
as  to  style,  Falcandus,  the  historian  of  Sicily.  In  these 
we  meet  with  frequent  quotations  from  Livy,  Cicero,  Pliny, 
and  other  considerable  writers  of  antiquity.  The  poets  were 
now  admired  and  even  imitated.  All  metrical  Latin  before 
the  latter  part  of  the  twelfth  century,  so  far  as  I  have  seen, 
is  of  little  value ;  but  at  this  time,  and  early  in  the  succeed- 
ing age,  there  appeared  several  versifiers  who  aspired  to  the 
renown  of  following  the  steps  of  Virgil  and  Statius  in  epio 
poetry.  Joseph  Iscanus,  an  Englishman,  seems  to  have 
been  the  earliest  of  these ;  his  poem  on  the  Trojan  war  con- 
taining an  address  to  Henry  II.  He  wrote  another,  entitled 
Antiocheis,  on  the  third  crusade,  most  of  which  has  perished. 
The  wars  of  Frederic  Barbarossa  were  celebrated  by  Gun- 
ther  in  his  Ligurinus ;  and  not  long  afterwards,  Guillelmus 
Brito  wrote  the  Philippis.  in  honor  of  Philip  Augustus,  and 
Walter  de  Chatillon  the  Alexandreis,  taken  from  the  popular 
romance  of  Alexander.  None  of  these  poems,  I  believe, 
have  much  intrinsic  merit ;  but  their  existence  is  a  proof  of 
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taste  that  could  relish,  though  not  of  genius  that  oould  emu- 
late antiquity.^ 

In  the  thirteenth  century  there  seems  to  have  been  soma 
decline  of  classical  literature,  in  consequence  probably  of  the 
scholastic  philosophy,  which  was  then  in  its  greatest  vigor ; 
at  least  we  do  not  find  so  many  good  writers  as  in  the  pre- 
moeh  mora  ceding  age.  But  about  the  middle  of  the  four- 
th* four-  teenth,  or  perhaps  a  little  sooner,  an  ardent  zeal 
*****   *  for  the  restoration  of  ancient  learning  began  to 

display  itself.  The  copying  of  books,  for  some  ages  slowly 
and  sparingly  performed  in  monasteries,  had  already  become 
a  branch  of  trade ; '  and  their  price  was  consequently  re- 
duced.    Tiraboschi  denies  that  the  invention  of  making  pa- 

loYentioii  P®^  ^^^  linen  rags  is  older  than  the  middle  of 
of  UDttn  that  century ;  and  although  doubts  may  be  justly 
^^^^^'  entertfuned  as  to  the  accuracy  of  this  position,  yet 

the  confidence  with  which  so  eminent  a  scholar  advances  it 
is  at  least  a  proof  that  paper  manuscripts  of  an  earlier  date 
are  very  rare.'     Princes  became  far  more  attentive  to  litera- 

1  Warton^B  mtit.  of  XngUsh  Poetry,  mentlonfe  a  law  book  which  ha  had  pro- 

Tol.  i.    Dia«ertatlon  II.    Rmiaefortf  Btat  cared  a  t^aodain  pobUpo  mangoiM  Itbro* 

da  la  Poteie  Fran^aim  du  domzidme  Si6cle  rum.    Hist.  Lltfe^raire  de  la  Fnnee,  t.  Ix. 

p.  18.    The  following  lines  from  the  be*  p.  84.    In  the  thirteenth  century  there 

ginning  of  the  el|^th  book  of  the  Philip-  were  many  copyists  by  oceupation  ia  th« 

pi«  eeem  a  fliir,  or  rather  a  fkrorable  Italian  uniTeralties.     Tiraboeehi,  t.  ir. 

Bpeeimen  of  these  epics.    But  I  am  Tery  p.  72.    The  number  of  these  at  Uilan 

•uperflcially    acquainted    with    any  of  before  the  end  of  that  age  is  said  to  hare 

them.  been  fifty.    Ibid.    But  a  Tery  small  pro- 

SolTerat  Intena  aephyrU  meUorlbui    S^^'tS  ?  ****''  **^'  could  have  beea 
annum  deToted  to  purposes  merely  literary.    Br 

^*°^''  huion  of  truth  by  means  of  that  great 

The  tragedy  of  Eeeerlniu  (EoeeUn  da  ^Instrument. 

Romano),  by    Albortinus    Mussatns.   a  *  Tiraboschi,  t.  t.  p.  85.    On  the  oon- 

Paduan,  and  author  of  a  lespeetable  nis-  trary  side  are  Hontfkuoon,  Mabillon,  and 

tory,  deeerres  some  attentioni  as  the  first  Muratorl ;  the  latter  of  whom  oanries  up 

attempt  to  rerire  tiie  r^ular  tragedy.  It  the  InTention  of  our  ordinary  paper  to  the 

was  written  soon  after  1800.    The  Ian-  year  1000.    But  Tiraboschi  contends  that 

gnage  by  no  means  wants  aaimaUon,  the  paper  used   in  manuscripts  of  so 

ootwithstauding  an  unskilftil  conduct  of  early  an  age  was  made  from  cotton  rsga, 

the  Ikble.    The  Bocerlnus  is  printed  in  and,  apparently  from  the  inferior  dura- 

the  tenth  Tolume  of  Muratori^s  coUeo-  billty  of  that  material,  not  firequentlj 

tioD.  employed.    The  editors  of  Noaveaa  Tr^- 

*  Booksellers  appear  in  the  latter  part  ii  de  Diplomatique  are  of  the  same  opin- 

of  the  twelfth  century.    Peter  of  Blols  ioa,a&d  doubt  uie  use  of  linen  paper  b«- 
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tore  when  it  was  no  longer  -confined  to  metaphysical  theolo- 
gy and  canon  law.  I  have  already  mentioned  the  transla- 
tions from  classical  authors,  made  by  command  of  John  and 
Charles  V.  of  France.^  These  French  translations  diffused 
some  acquaintance  with  ancient  history  and  learning  among 
our  own  countrymen.  The  public  libraries  as- 
sumed a  more  respectable  appearance.  Louis  IX. 
bad  formed  one  at  Paris,  in  which  it  does  not  appear  that  any 
work  of  elegant  literature  was  found.^  At  the  beginning  of 
the  fourteenth  century,  only  four  classical  manuscripts  exist- 
ed in  this  collection ;  of  Cicero,  Ovid,  Lucan,  and  Boethius.' 
The  academical  tibrary  of  Oxford,  in  1300,  consisted  of  a 
few  tracts  kept  in  chests  under  St.  Mary's  church.  That  of 
Glastonbury  Abbey,  in  1240,  contained  four  hundred  vol- 
umes, among  which  wefe  Livy,  Sallust,  Lucan,  Tirgil,  Clau- 
dian,  and  other  ancient  writers.^  But  no  other,  probably,  of 
that  age  was  so  numerous  or  so  valuable.  Richard  of  Bury, 
chancellor  of  England,  and  Edward  III.,  spared  no  expense 
in  collecting  n  library,  the  first  perhaps  that  any  private  man 
had  formed.  But  the  scarcity  of  valuable  books  was  still  so 
great,  that  he  gave  the  abbot  of  St  Albans  fifly  pounds 
weight  of   silver  for  between  thirty   and  forty  volumes.* 

IbietheyearldOO.  t.  i.p.617,621.  Meer-  and   TUtrlo  Oiotja.     Bnt    the   material 

man,  well  known  as  a  writer  npon  the  point,  that  patper  was  very  UtUe  known 

antiquities  of  printing,  oflfeied  a  reward  in  Barope  till  the  latter  part  of  the  Ibnr- 

fsr  the  enrUest   mannscript  npon  lin«i  teentti  oentury,  remains  «s  helbre.   See 

paper,  and,  in  a  treatise  upon  the  snhject,  IntrodnoUon  to  History  of  Literature,  e. 

fixed  the  date  of  its  inTention  between  I.  i  6S. 

1270  and  1800.    Bat  M.  Sehwandner  of  ^  Warton*s  Ost.  of  BngUsh  Poetry, 

Vienna  is  said  to  hare  found  in  the  im-  toI.  ii.  p.  122. 

perlal  library  a  small  charter  bearing  the  '  Velly,  t.  t.  p.  202 ;  Orerler,  t.  il.  p. 

date  of  1248  on  such  paper.    Macpher-  88. 

son's  Annals  of  Commeroe,  vol.  i.  p.  8M.  *  Warton,  toL  I.;  IHssert.  IL 

TIraboschi,  if  he  had  known  this,  would  .  *  lUd. 

probably  have  mainhUned  the  paper  to  >  Warton,  toI.  L    IMssert.  II.    Fifly- 

be  made  of  cotton,  which  he  says  it  is  dght  books  were  transoribed  in  this  ab- 

difflenlt  to  distinguish.    He  assigns  the  bey  umler  one  abbot,  about  the  year  1800. 

faivention  of  linen  paper  to  Pace  da  Fa-  Krery    oonsiderable    monastery    had  a 

Uaao  of  TrsTlso.    But  more  than  one  room,   called    Seriptorlum,  where   this 

Arabian  writer  asserts  the  maauiketnre  muck  was  perfimned.    More  than  eighty 

eC linen  paper  to  have  been  carried  on  at  Vwa  transcribed  at  -St.  Albans  under 

Sapiareand  early  In  the  eight  century,  Whethamstede,  in  the  time  of  Henry  VI. 

haying  been  brpught  thither  from  Chlmt.  ibid.    See  also  Du  Gauge,  V.  Seriptores. 

And    what  is   more  oonelnslTe,  Gasirl  Nevertheless  we  most  remember,  first, 


poeiUTely  declares  many  manuscripts  in    that  the  Ihr  greater  part  of  these  books 
the  BRcnrial  of  the  eleveDth  and  twelfth    ware  mere  monastic  trash,  or  at  least 


eentnrles  to  be  written   on  that  sub-  usdess  In  our  modem  apprehensioii; 

stance.    Bibliotheca   Arabico-HlspanSea,  ondly,  that  It  depended  upon  the  char- 

t.  U.  p.  9.   This  aathority  appears  much  aoter  of  the  abbot,  whether  the  soripto- 

to>  outweigh  the  opinion  of  Tirabosehi  in  rliun  should  be  occupied  or  not.    Bvery 

IbTor  of  Pace  da  Flsbiano,  who  must  per-  head  of  a  monastsry  was  not  a  Whetham- 

haps  take  liis  phuse  at  the  table  of  fhbu-  stede.    Ignorance  and  Jollity,  such  as  we 

loos  lieroes  with  Bartholomew  Schwarti  find  in  &>lton  Abbey,  were  their  more 
VOL.  II. — M.                          41 
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Charles  V.  increased  the  rojal  library  at  Paris  to  nine  hun- 
dred volumes,  which  the  duke  of  Bedfonl  purchased  and 
transported  to  London^^  His  brother  Humphrey  duke  of 
Gloucester  presented  the  university  of  OxfoM  with  six  hnn 
drcd  books,  which  seem  to  have  been  of  extraordinary  value, 
one  hundred  and  twenty  of  them  having  been  estimated  at 
one  thousand  pounds.  This  indeed  was  in  1440,  at  which 
time  such  a  library  would  not  have  been  thought  remarkably 
numerous  beyond  the  AIps,^  but  England  had  made  compar- 
atively little  progress  in  learning.  Grermany,  however,  was 
probably  still  less  advanced.  Louis,  Elector  Palatine,  be- 
queathed in  1421  his  library  to  the  university  of  Heidelberg, 
consisting  of  one  hundred  and  fifty-two  volumes.  Eighty- 
nine  of  these  related  ^o  theology,  twelve  to  canon  and  dvil 
law,  forty-five  to  medicine,  and  six  to 'philosophy.' 

Those  who  first  undertook  to  lay  open  the  stores  of  an- 
Tnsaorip-  ^^°*  learning  found  incredible  difficulties  from  the 
tion  of  maon- scarcity  of  manuscripts.  So  gross  and  supine  was 
•eripts.  ^^^  ignorance  of  the  monks,  within  .whose  walls 
these  treasures  were  concealed,  that  it  was  impossible  to 
ascertain,  except  by  indefatigable  researches,  the  extent  of 
what  had  been  saved  out  of  the  great  shipwreck  of  antiqcuty. 
To  this  inquiry  Petrarch  devoted  continual  attention.  He 
spared  no  means  to  preserve  the  remains  of  authors,  who 
were  perishing  from  neglect  and  time.  This  danger  was 
by  no  means  past  in  the  fourteenth  century.  A  treatise  of 
Cicero  upon  Glory,  which  had  been  in  his  possession,  was 
afterwards  irretrievably  lost.^  He  declares  that  he  had  seen 
in  his  youth  the  works  of  Yarro ;  but  all  his  endeavors  to  re- 
cover these  and  the  second  Decad  of  Livy  were  fruitless. 
He  found,  however,  Quintilian,  in  1850,  of  which  there  was 
no  copy  in  Italy.*     Boccaccio,  and  a  man  of  less  general 

usual  chAracterlitlos.    Bj  the  aocoant  hardly  published  anything  of  hb  own; 

books  of  this  rich  monastery,  about  th%  but  earned  a  well  merited  reputa^on  by 

beginning  of  the    Iburteenth   century,  copying  and  correcting  manuscripts.  Tl- 

three  books  only  appear  to  hare  been  raboschl.  t.  wi.  p.  114^  Shepherd's  Pog- 

purchased  in  forty  yeam.    One  of  those  gio.  p.  819.    In  the  preceding  century, 

was  the  Liber   Sententlarum  of  Peter  Golluecio  Salutato  had  proeuxid  as  manr 

Lomlmrd,  which   cost  thirty  shillings,  as  eight  hundred  Tolnmes.    Ibid.  p.  28. 

•qulTsIent  to  near  forty  pounds  at  pree-  Roscoe^s  Lorenao  de*  Medici,  p.  66. 

ent.    Whltaker's  Hist,  of  CxnTen,  p.  880.  *  Schmidt,  Hist,  des  Allemands.  t.  ▼. 

1  Ibid. ;  ViUaret.  t  xl.  p.  117.  p.  620. 

s  Niceoio  Niccoli,  a  private    scholar,  *  He  had  lent  it  to  »  needy  man  of 

who  contributed  essentially  to  the  res-  letters,  who   pawned  the   book,  wUeh 

toratlon  of  ancient  learning,  bequeathed  was  neTer  recorered.    De  8ade,  i.  1.  p. 

a  library  of  eight  hundred  rolumes  to  67. 

the  republic  of  Florence.     This  Nioooll  6  Tirabosohi,  p.  89 
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famey  Colluccio  Salatato,  were  distinguished  in  the  same  hon- 
orable task.  The  diligence  of  these  scholars  was  not  con- 
fined to  searching  for  manuscripts.  Transcribed  by  slovenly 
monks,  or  by  ignorant  persons  who  made  copies  for  sale, 
they  required  the  continual  emendation  of  accurate  critics.^ 
Though  much  certainly  was  left  for  the  more  enlightened  sa- 
gacity of  later  times,  we  owe  the  first  intelligible  text  of  the 
Latin  classics  to  Petrarch,  Poggio,  and  their  contemporary 
laborers  in  this  vineyard  for  a  hundred  years  before  the  in- 
vention of  printing. 

What  Petrarch  began  in  the  fourteenth  century  was  car- 
ried on  by  a  new  generation  with  unabatiug  Indus-  industiy  of 
try.  The  whole  lives  of  Italian  scholars  in  the  the  futeeDth 
fifteenth  century  were  devoted  to  the  recovery  of  •^*'^* 
manuscripts  and  the  revival  of  philology.  For  this  they  sac- 
rificed their  native  language,  which  had  made  such  surpris- 
ing shoots  in  the  preceding  age,  and  were  content  to  trace, 
in  humble  reverence,  the  footsteps  of  antiquity.  For  this  too 
they  lost  the  hope  of  permanent  glory,  which  can  never  re- 
main with  imitators,  or  such  as  trim  the  lamp  of  ancient  sep- 
ulchres. No  writer  perhaps  of  the  fifteenth  century,  except 
Politian,  can  aspire  at  present  even  to  the  second  class,  in  a 
just  marshalling  of  literary  reputation.  But  we  owe  them 
our  respect  and  gratitude  for  their  taste  and  diligence.  The 
discovery  of  an  unknown  manuscript,  says  Tiraboschi,  was 
regarded  almost  as  the  conquest  of  a  kingdom.  The  classi- 
cal writers,  he  adds,  were  chiefiy  either  found  in  Italy,  or  at 
least  by  Italians ;  they  were  fii^t  amended  and  first  printed 
in  Italy,  and  in  Italy  they  were  first  collected  in  public  libra- 
ries.* This  is  subject  to  some  exception,  when  fairly  consid- 
ered ;  several  ancient  authors  were  never  lost,  and  therefore 
cannot  be  said  to  have  been  discovered ;  and  we  know  that 
Italy  did  not  always  anticipate  other  countries  in  classical 
printing.  But  her  superior  merit  is  incontestable.  Poggio 
Bracciolini,  who  stan<^  perhaps  at  the  head  of  the  ^^ 
restorers  of  learning,  in  the  earlier  part  of  the.^**^*" 
fifteenth  century,  discovered  in  the  monastery  of  St  Gall, 
among  dirt  and  rubbish  in  a  dungeon  scarcely  fit  for  con- 
demned criminals,  as  he  describes  it,  an  entire  copy  of  Quin- 
tilian,  and  part  of  Valerius  Flaccus.    This  was  in  1414 ;  and 


1  Idem.  t.  T.  p.  88:  De  Bade,  t.  i.  p.  88. 
s  Tirabofichi,  p.  lOi. 
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fioon  afterwards,  he  rescued  the  poem  of  Silius  Italicos,  and 
twelve  comedies  of  Plautus,  in  addition  to  eight  that  were 
preyiouslj  known ;  besides  Lucretius,  Columella,  TertuUiaa, 
Ammianus  Marcellinus,  and  other  writers  of  inferior  note.^ 
A  bishop  of  Lodi  brought  to  light  the  rhetorical  treatises  of 
Cioero.  Not  that  we  must  suppose  these  books  to  have  been 
universally  unknown  before ;  Quintilian,  at  least,  is  quoted  by 
English  writers  much  earlier.  But  so  little  intercourse  pre- 
vailed among  Afferent  countries,  and  the  monks  had  so  little 
acquaintance  with  the  riches  of  their  conventual  libraries^ 
that  an  author  might  pass  for  lost  in  Italj,  who  was  fiuniliar 
to  a  few  learned  men  in  other  parts  <^  Europe.  To  the 
name  of  Poggio  we  may  add  a  number  of  others,  distin- 
guished in  this  memorable  resurrection  of  ancient  literature, 
and  united,  not  always  indeed  by  friendship,  for  their  bitter 
animosities  disgrace  their  profession,  but  by  a  sort  of  com- 
mon sympathy  in  the  cause  of  learning ;  Filelfo,  Laurentius 
Valla,  Niocolo  Niccoli,  Ambrogio  Traversari,  more  oommoa- 
ly  called  II  Camaldolense,  and  Leonardo  Aretino. 

From  the  subversion  of  the  Western  Empire,  or  at  least 

from  the  time  when  Rome  ceased  to  pay  obedience 
f^^r  to  the  exarchs  <^  Ravenna,  the  Greek  language 
gu^^in       and  literature  had  been  almost  entirely  forgotten 

within  the  pale  of  the  Latin  church.  A  very  few 
exceptions  might  be  found,  especially  in  the  earlier  period  of 
the  middle  ages,  while  the  eastern  emperors  retained  their 
dominion  over  part  of  Italy.'  Thus  Charlemagne  is  said  to 
have  established  a  school  for  Greek  at  Osnaburg.*  John 
Scotus  seems  to  have  been  well  acquainted  with  the  language. 
And  Greek  characterB  may  occasionally,  though  very  sel- 
dom, be  found  in  the  writings  of  learned  men  ;  such  as  Lan- 
franc  or  William  of  Malmsbury.^     It  is  said  that  Roger 

1  TIraboiehl,  t.  tI.  p.  l04 ;  and  Shtp-  ehwtor  of  MS,  pubthhed  in  llartNiiM, 
lMfd*8  Lift  of  PoKgio,  p.  106|  110;  Bos-  Thasanrtu  Aneodot.  t.  i.  p.  74.  The  titt» 
eoa's  Loreoio  ds  Uledici,  p.  SB.  of  a    treatise  icspi  ^wjojv  utpiauov, 

IU»  extols  TlMKHtoze  prints  of  Canter-  f  "S™??!?*  fS*^*  *  iTt^^!^^ 

bniy  and  Tobias  bishop  of  Boohester  f-SSS^tlSlf ^^tiJ  ta  S^^ 

Ibr  their   kaowledfe  of  Oceelt.     Hist.  j/fc^^^LT  iTSf %ii.^^^ 

■eeles.  c.  9  and  M.    Bat  the  former  of  Jj  ^£«™J^  t^^^^^^ini  ^i.  ~^ 

.Hist.  Litt*^,^  d.  la  France,  t.1..  2-*  rSr^{;rri^i."ofCS! 
^4  Greek    ehaiaetm  are    fl>and  In  a    ^^'^  ^   flfteeenth   ee<a«.rr     B»t  a 
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Bacon  understood  Greek ;  and  that  his  eminent  oontempotaiT', 
Robert  Grostete,  Bishop  of  Lincoln,  had  a  sufficient  intimacj 
with  it  to  translate,  a  part  o£  Suidas.  Since  Greek  wa« 
spoken  with  considerable  purity  bj  the  noble  and  well  edu- 
cated natives  of  Constantinople,  we  maj  wonder  that,  even 
as  a  living  language,  it  was  not  better  known  by  the  western 
nations,  and  especially  in  so  neighboring  a  nation  as  Italy. 
Yet  here  the  ignorance  was  perhaps  even  more  complete 
than  in  France  or  England.  Li  some  parts  indeed  of  Caia* 
bria,  which  had  been  subject  to  the  eastern  empire  till  near 
the  year  11.00,  the  liturgy  was  still  performed  in  Greek ;  and 
a  considerable  acquaintance  with  the  language  was  of  course 
preserved.  But  for  the  scholars  of  Itsdy,  Boccaccio  posf* 
tively  asserts,  that  no  one  understood  so  much  as  the  Greek 
characters.^  Nor  is  there  probably  a  single  line  quoted  from 
any  poet  in  that  language  from  ^e  sixth  to  the  fourteenth 
century. 

The  first  to  lead  the  way  in  restoring  Grecian  learning  in 
Europe  were  the  same  men  who  had  revived  the 
kindred  muses  of  Latium,  Petrarch,  and  Boccao-  ^ifiS^a^ 
cio.     Barlaam,  a  Calabrian  by  birth,  during  an  foarterath 
embassy  from  the  court  of  Constantinople  in  1335,  **"*  °^* 
was  persuaded  to  become  the  preceptor  of  the  former,  with 
whom  he  read  the  works  of  Plato.'     Leontius  Pilatus,  a  na- 
tive of  Thessalonica,  was  encouraged  some  years  afterwards 

Greek  pialter  written  In  Latin  ehaiao-  then  borrowed,  as  more  Impoaing  than 

(era  at  MUan  in  the  Otb  oentnxy  waa  the    correapondent    Latin.     Thoa   the 

lold  aooie  yeara  ago  in  London.    John  XngUah  and  other  kings  Bometimea  eaUed 

of  Saliabary  is  aaid  by  Crerier  to  hare  thamaelTca  Baailenaf  instead  of  Rex. 

known  a  little  Qreek,  and  he   several  It  wlU  not  be  snppoeed  that  I  haT« 

timeausea  technical  words  in  that  Ian-  professed  to  ennmerateall  the  persons 

gnage.    Tet   he  oonld   not   have  been  of  whose  acquaintance  with  the  Greek 

mnch    more   learned   than   his  nei^-  tongue  some  eridence  may   be  found ; 

bors ;  dnoe,  baring    ibund    the    word  nor  hare  I  ever  directed  my  attention  to 

cifaia  in  St.  Ambrose,  he  was  forced  to  the  sul^t  with  that  Tiew.    Doubtless 

aak  the  meanlD|;of  one  John  Saraain,  ^\  ^'5\°^$*  be  more  than  doubled, 

an  Englishman,  £eause,  says  he.  none  of  »"*»*'  *•»  *»°»"  ^«  "T^!,^?^**  ^ 

anr  masters  h^  (at  piris)  understand  ^""^^A  ^f  *<»'»^*  **^  ^  entitled  to  sa^, 

Oreek.     Parin,  indeed,  Cretler  thinks,    *^!5*  ?*•  ^°«°"ff  ~  4"?* ''."i"*''''*' 
eould  not  tavuUh  any  Greek  scholar  ii!    •nd  that  it  could  haye  had  no  iDOuence 

that  age  except  AbeUrd  and    Heloise,    2i***5®°'^**''n,**f  "'fT'A^";    [See  In- 
and   probably   neither  of  them    knew    Jwloction  to  Hist,  of  Utera^ure,  chap. 

mnch.    Hist,  de  rUnifeis.  de  Paris,  1. 1.    ^,*  J'      _.      ,„  „^  _      ^j* 

P  259  ^  '  Nemo  est  qui  Oraecas  literas  norit; 

The'ecclesiastical  langUMO,  It  may  be  ^^  *»  ^^  ^**'Sf?*  compaUor,  qnsi 

obserrod,  was  ftill  of  Gnek  words  tat-  '^  ®°'»*°*»  ^'^^  •^^1*  studfafut  edaa 

lidaed.     But    this    process   had    taken  5J°    ??y°y   characterea    llteramm. 

place  before  the  flfth'century ;  and  most  S^J^,*  5j?™*' S^"^    Hodinm  da 

of  them  will  be  found  in  the  Latin  die-  '^TSli^T  «J21' ***  *•*  t  *  .«w 
tionarias.    A  G*««k  word  was  now  and  ''^-  *"  P*trarqu«,  t.  i.  p.  407. 


■ 
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bj  Boccaccio  to  give  public  lectares  upon  Homer  at  Flor- 
ence.' Whatever  might  be  the  share  of  general  attentioa 
that  he  excited,  he  had  the  honor  of  instructing  both  these 
great  Italians  in  his  native  language.  Neither  of  them  per- 
haps reached  an  advanced  degree  of  proficiency;  but  thej 
bathed  their  lips  in  the  fountain,  and  enjoyed  the  pride  of 
being  the  first  who  paid  the  homage  of  a  new  posterity  to  the 
father  of  poetry.  For  some  time  little  fruit  apparently  re- 
sulted from  their  example ;  but  Italy  had  imbibed  the  desire 
of  acquisitions  in  a  new  sphere  of  knowledge,  which,  after 
some  interval,  she  was  abundantly  able  to  realize.  A  few 
years  before  the  termination  of  the  fourteenth  century,  Eman- 
uel Chrysoloras,  whom  the  emperor  John  Palseolc^s  had 
previously  sent  into  Italy,  and  even  as  far  as  England,  upon 
one  of  those  unavailing  embassies,  by  which  the  Byzantine 
court  strove  to  obtain  sympathy  and  succor  from  Europe, 
returned  to  Florence  as  a  public  teacher  of  Grecian  literar 
ture.*  His  school  was  ufierwards  removed  successively  to 
Pavia,  Venice,  and  Rome ;  and  during  nearly  twenty  years 
that  he  taught  in  Italy,  most  of  those  eminent  scholars  whom 
I  have  already  named,  and  who  distinguish  the  first  half  of 
that  century,  derived  from  his  instruction  their  knowledge 
of  the  Greek  tongue.  Some,  not  content  with  being  the  dis- 
ciples of  Chrysoloius,  betook  themselves  to  the  source  of  that 
literature  at  Constantinople ;  and  returned  to  Italy,  not  only 
with  a  more  accurate  insight  into  the  Greek  idiom  than  they 
could  have  attained  at  home,  but  with  copious  treasures  of 
manuscripts,  few,  if  any,  of  which  probably  existed  previously 
in  Italy,  where  none  had  ability  to  read  or  value  them ;  so 
that  the  principal  authors  of  Grecian  antiquity  may  be  con- 
sidered as  brought  to  light  by  these  inquirers,  the  most  cele- 
brated of  whom  are  Guarino  of  Verona,  Aurispa,  and  Filelfo. 
The  second  of  these  brought  home  to  Venice  in  1423  not 
less  than  two  hundred  and  thirty-eight  volumes.' 
*  The  fall  of  that  eastern  empire,  which  had  so  long  outlived 

1  Mim.  de  PAtnrqcM,  1. 1,  p.  447  ;  t.       t  Qodj  pbms  the  eomnMnoeimnt  of 

ill.  p.  684.    Body  d«  OraBcii  Ulast.  p.  8.  Ohzyaoloims's  teaehins  •■  eufy  •■  Ittl. 

Boeeaee  spMlu  mod««tlj  of  hl8  own  at-  p.  8.     Bat  "nmboflcU,  whoie   rMMioh 

talnmeDtt  In  Oiwk :  otd  non  aafclB  plead  ma  mora  pre^lM,  flxM  It  at  the  ood  at 

pOTtepertSa,  poreepi  tamoo  qaaatam  po-  1896  or  beglnoing  of  1887,  t.  tU.  p  198. 
to! ;  oeo  dablum,  ■!  permaaaisMt  homo       *  TbmbMchl,  t.   li.  p.  108 :  Roeooo'ff 

nio  Tmns  dlatlni  penes  aoa,  qoln  pleoloe  Lorenm  de^  Medid,  Tol.  I.  p.  48 
peroeiAeiem.    Id.  p  4. 
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all  other  pretensions  to  respect  that  it  scarcely  re-  g^^^  ^^ 
tained  that  founded  upon  Us  antiquity,  seeips  to  icypingto 
have  been  providentially  delayed  till  Italy  was  ®'"**' 
ripe  to  nourish  the  scattered  seeds  of  literature  that  would 
have  perished  a  few  ages  earlier  in  the  common  catastrophe. 
From  the  commencement  of  the  fifteenth  century  even  the 
national  pride  of  Greece  could  not  blind  her  to  the  signs  of 
approaching  ruin.  It  was  no  longer  possible  to  inspire  the 
European  republic,  distracted  by  wars  and  restrained  by  , 
calculating  poliey,  with  the  generous  fanaticism  of  the  cru- 
sades; and  at  the  council  of  Florence,  in  1489,  the  court  and 
church  of  Constantinople  had  the  mortification  of  sacrificing 
their  long-cherished  faith,  without  experiencing  any  sensible 
return  of  protection  or  security.  The  learned  Greeks  were 
perhaps  the  first  to  anticipate,  and  certainly  not  the  last  to 
avoid,  their  country's  destruction.  Tlie  coundl  of  Florence 
brought  many  of  them  into  Italian  connections,  and  held  out 
at  least  a  temporary  accommodation  of  their  conflicting  opin- 
ions. .  Though  the  Roman  pontiffs  did  nothing,  and  probably 
could  have  done  nothing  effectual,  for  the  empire  of  Constanti- 
nople, they  were  very  ready  to  protect  and  reward  the  learn- 
ing of  individuals.  To  Eugenius  IV.,  to  Nicholas  V.,  to  Pius 
II.,  and  some  other  popes  of  this  age,  the  Greek  exiles  were 
indebted  for  a  patronage  which  they  repaid  by  splendid  ser- 
vices in  the  restoration  of  their  native  literature  throughout 
Italy.  Bessarion,  a  disputant  on  the  Greek  side  in  the  coun- 
cil of  Florence,  was  well  content  to  renounce  the  doctrine  of 
single  procession  for  a  cardinal*s  hat  —  a  dignity  which  he 
deserved  for  his  learning,  if  not  for  his  pliancy.  Theodore 
Graza,  George  of  Trebizond,  and  Gemistus  Pletho,  might 
equal  Bessarion  in  merit,  though  not  in  honors.  They  all, 
however,  experienced  the  patronage  of  those  admirable  pro- 
tectors of  letters,  Nicholas  V.,  Cosmo  de'  Medici,  or  Alfonso 
king  of  Naples.  These  men  emigrated  before  the  final  de- 
struction of  the  Greek  empire ;  Lascaris  and  Musurus,  whose 
arrival  in  Italy  was  posterior  to  that  event,  may  be  deemed 
perhaps  still  more  conspicuous ;  but  as  the  study  of  the  Greek 
language  was  already  restored,  it  is  unnecessary  to  pursue 
the  subject  any  further. 

The  Greeks  had  preserved,  through  the  course  of  the  mid- 
dle ages,  their  share  of  ancient  learning  with  more  fidelity  and 
attentior  than  was  shown  in  the  west  of  Europe.     Gkniua 
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indeei,  or  any  <Higinal  excellence,  could  not  well  exist  along 
with  their  cowardly  despotism,  and  their  contemptible  theolo- 

E,  more  corrupted  by  frivolous  subtleties  than  that  of  the 
itin  church.  The  spirit  of  persecution,  naturally  allied  to 
despotism  and  bigotiy,  had  nearly,  during  one  period,  extin- 
guished the  lamp,  or  at  least  reduced  the  GreelLS  to  a  level 
with  the  most  ignorant  nations  of  the  West.  In  the  age  of 
Justinian,  who  expelled  the  last  Platonic  philosophers,  learn* 
•  ing  began  rapidly  to  decline;  in  that  of  Heradius,  it  had 
reached  a  much  lower  point  of  degradation ;  ftnd  for  two  cen- 
turies, especially  while  the  worshippers  of  images  were  perse* 
cuted  with  unrelenting  intolerance,  there  is  almost  a  blank  in 
the  annals  of  Grecian  literature.^  But  about  the  middle  of 
the  ninth  century  it  revived  pretty  suddenly,  and  with  con- 
siderable success.'  Though,  as  I  have  observed,  we  find  in 
very  few  instances  any  original  talent,  yet  it  was  hardly  iess 
important  to  have  had  compilers  of  such  erudition  as  Photius, 
Suidas,  Eustathius,  and  Tzetzes.  With  these  certainly  the 
Latins  of  the  middle  ages  could  not  place  any  names  in  com- 
parison. They  possessed,  to  an  extent  which  we  cannot  pre- 
cisely appreciate,  many  of  those*  poets,  historians,  and  orators 
of  ancient  Greece,  whose  loss  we  have  long  regretted  and 
must  continue  to  deem  irretrievable.  Great  havoc,  however, 
was  made  in  the  libraries  of  Constantinople  at  its  capture  by 

1  Th«  authort  mMt  oooTenanl  wlUi    Oedranna  gpsalu  of  it  In  the  fbUowfa^ 
ByianUiM  learning  agne  in  this.  N«vw-    tarms  :  tiretuXff^  6k  Kol  r^  i^  OO- 

period,  soch  aaUM  eielith  century,  and  W^ei<xo,  K(U  irpdg  ry  fOfdkv  SkuQ 

Ihoee  who  oonetpond  to  them  In  the  ;|;<jp7<7a<7a  ry  rOv  KpOTOvvTuv  apfjof 

W«t.   BynoeUttR,  for  example,  iB  of  great  ^qI  ^uadia)   duiTpLQat  hcaara  t&w 

use  In  ohronology,  becauee  he  waa  ao-  i—.-Zi***.*.  JlA#wi**J>*.  ♦,-«.  »>«>  All<j« 

quainted  with  iSmy  ancient  histories  i^t*rrvfiuv  6i^opunic,  Tuv  t^  «AA«r 

now  no  more.    But  Bede  possemed  noth-  ^   ^^   ^rvx^y  TtfC   o     tirl   imau» 

ing  which  we  hare  lost;  and  hie  oompi-  inoxov  ^tXoao^ictc  kot'  avTti  ra  ^a- 

laUoM  are  consequenUy  altogether  un-  ^^XfW  h  Ty  MoYVavpar  Koi  O&TW  ii 

profitable.    The  eighth  century,  the  S»e-  i     • t  Jio"^'       v  x  »  x7 

alum  Iconocla«tl*um  of  Care,  low  aa  it  ^««»w  avi7/?affmv  al  htumifiai  ft>. 

was  in  all  polite  literature,  produced  one  ^OVTO.  K,r.A.     Hist.  Byzant.  Script, 

man,  John  Daniaflcenas,  who  has  been  (Lutet.)  t.  x.  p.  647.    Bardas  found  out 

deemed  the  founder  of  eeholastie  theol-  and  promoted  Photius,  afterwards  patri* 

«gy«  and  who  at  least  set  the  example  arch  of  Constantinople,  and  equally  fo> 

of  that  style  of  reasoning  in  the  Bast,  mous  in  the  annals  of  the  church  and 

Thb  person,  and  Mif  h|Ml  Psellus,  a  phi-  of  learning.    Gibbon  passes  perhaps  too 

locopher  of   the  elerenth  century,  are  rapidly  over  the  Bynmtine  literature, 

the  only  considerable  men,  as  original  chapt.  58.     In  this  ss  in  many  othtf 

writera,  in  the  annals  of  Byaantine  liU  pla^oes,  the  mesterly  boldnees  and  precis- 

•rature  ton  of  liis  outline,  which  astonish  thosa 

*  The  honor  of  restoring  ancient  or  who    have  trodden  parts  of  the    sam* 

heathen  literature  is  due  to  the  Csasar  field,  are  apt  to  eaeap*  an  uniiiHiiimi 

Bardss,  uodeand  minister  of  Mioliael  11  xeador. 
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the  Latins  —  an  epoch  from  which  a  rapid  decline  is  to  be 
traced  in  the  literature  of  the  eastern  empire.  Solecisms 
and  barbarous  terms,  which  sometimes  occur  in  the  old 
Byzantine  writers,  are  said  to  deform  the  style  of  the  four- 
teenth and  fiileenth  centuries.^  The  Turkish  ravages  and 
destruction  of  monasteries  ensued ;  and  in  the  cheerless  inter- 
vals of  immediate  terror  there  was  no  longer  any  encourage- 
9ient  to  preserve  the  monuments  of  an  expiring  language, 
and  of  a  name  that  was  to  lose  its  place  among  nations.' 
That  ardor  f(fr  the  restoration  of  classical  literature  which 


1  Dq    Cuige,    Pnifetio  mi    Glo«ar.  load  idioms,  Imtb  flUlen  Into  th«  om  of 

OnecitatisMedii  Xri.    Anna  Gomnena  it ;  as  Mr.  H.  admits  they  did  with  rs- 

qnotss  soma  populnr  lines,  which  se«m  spect  to  the  future  auxiUaiy  t9eAw.    Be* 

to  he  the  earUest  spedmcm  extant  of  the  insfcanees  of  this  in  Lesbomz,  moi 

Eomaic  dialect,  or  something  approach-  "*™"  iubwucw  w  hi»  m  m»uuim,  ircpi 

Ing  it.  as  they  observe  no  grammatical  oXft^TUVi-^a   flnem   Ammonil^  ooift 

Inflection,  and  iMar  about  the  same  re-  ValckenaBr. 

semblance  to   ancient   Oreeli  that  the  *  Phottos  (I  writs  on  the  anthority  of 

wont  ]aw*cliarteTS  of  the    ninth  and  M.Heeren)  quotes  Theopompus,  Acrian^ 

tenth  centuries  do  to  poi«  liitin.    In  Historyof  Alexander*sBuccefl8on,and  of 

Ihct,  the  Oredc  langnage  seems  to  liave  Parthia,  Gtesias,  Agatharcides,  the  whole 

decuDed  much  in  the  same  manner  as  oflModorus  Siculus,  Poly  bins,  and  Diony- 

the  Latin  did,  and  almost  at  as  early  a  sins  of  Halicarnassus,  twenty  lost  or»> 

period.    In  the  sixth  century,  Damasci-  tions  of  Demosthenes,  almost  two  hnn* 

us,  a  Platonic  philosopher,  mentions  the  dred  of  Ijvcias,  sixty-lbur  of  Isaens,  about 

old  language  as  distinct  from  that  which  fifty  of  uyperldes.    Heeren  ascribes  the 

was  vemaonlar,  t^  apyaiav   yA«T-  loss  of  these  works  altogether  to  the  Latin 

»^.  .'—X/,  .A..  l^/.'Mu  »?^  MVMiiw     nn  capture  of  Constantinople,  no  writer  sub- 

^  ^}£7^}?"V!^f^^?^  .^\  ^nent  to  that  time  hating  quoted  them. 

Chnge,  ibid.  p.  11.    It  is  weU  known  that  gg,^  ,„,  ,^  Crolsades,  p.  4lJ.    It  is  diffl- 

the  popular,  or  poluteairwmm  ot  Taet-  ^ult  however  not  to  suppose  that  sora* 

les,  a  writor  of  the  twelfth  centaiy,  are  p,^  ^f  ^j^^  destruction  was  left  for  the 

aooentua^;  *»**••  "]!»to  be  read,  as  the  ottomans  to  perform.     Aneas  SylTlus 

modem  Greeks  do,  by  treating  e^«fy  •« «»  bemoans,  in  his  speech  befora  the  diet  of 

or  circumflex  syllable  as  long,  wiUiout  p,„fcfort,  the  vast  losses  of  litoratura  by 

regard  to  its  original  quantity.   This  i^  ^  „^^j  subversion  of  the  Qn»k  enT- 

novation,  which   must   have    produced  ,^      q„,^  ^  yj,^  ^,^,^         ,  „„^ 

!?"  ^ifi  ~?^i"***?  **'  ""S*^  !Slf"  •»»*   innumerabiles,   nondum^LaUnls 

than  it  did  in  Utin,  is  mucli  ^der  than    ^^^^^^ , jj„„^'  ^^  ^^^^  ^^ 

the  age  of  Tsetses :  ifj  »*  leest,  the  editor  "^^^  et  Menandro  et  omnibus  iUuS- 

of  some  notes  •ubjoined  to  Meursius's  trforibns  poetis,  secunda  mors  erlt.  But 

edition  of  the  Th«nata  of  Coostantine  ^^^j^j      ^  ^  \ntfmtd  from  this  dee* 

Porphyropnitus(Lugdunl.l617)tar^ht  i»„»^n   „eept,  perhaps,  that  be  did 

in  ascribing  ««';5»*«i,P?"a~l,J«>'^J;  not  know  whether  Kfenabder  still  existed 

that  emperor,  who  died  in  860.    These  ^^  ^^    jj„   g  i^   q          p.  716;  aU« 

l*^^  ^^\"^'',^'''^^^^'  P-  881.     Harris's  PhilSogicil  Inquiries, 

But  I  believe  thev  have  sincebeeng^ven  Jartiii.c*.    It  is  a  remarkable  proS 

to  Constsntine  Manassee,  a  writer  of  the  g^'^ever,  of  the  turn  which  Burope,  and 

•  7!rSi5*r  ♦«'{;.  ««i«i««  «#  -.  «^-,«  especiaUy  Italy,  was  taking,  that  a  pope>s 

Acoording  to  the  opinion  of  a  m^  j^  should,  on  a  solimn   oc(£iion, 

i!f7*"SP/f  **''^?  ™?J^^5Sjl'  decant  so  seriously  on  the  lAjury  sus^ 

letter  88    the  chief  oorruptlons  which  *-in^  u„  nrolhne  Utoratura 

distinguish  the  Romaic  from  its  parent  *^^  2«Sl    siLZSj  "f  the    lower 

•'^^?.*'P5**"?u"''  •?'^n!r*?*  ■5'  .G«»k  Uteraturo,  taken  chiefly  ttom  tb* 

;"S"^^;i  M?Kii'??r""ifIt^r2li;i^;  BIbUotheca  Or»^  of  PabriciSs,  will  ba 

52f "  i*^»^^^?S  L?;*JJii*iL^^  ft>«nd  in  Berington's  Literary  History  of 

SThu*.^«?^;  aS^tSSt^Si?  ff^  **»•  Middle  Agi,  Appendix  1;  and  OM 

of  this;  and  the  auxillaij  verb  to  so  ^^    more  wplous  in  SchoWl,  Abr%i 

H^'SLT"lS^a^^toi^^  deUUtt^raturSoricqua.  (Paria,!^: 
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ated  Italy  in  the  first  part  of  the  fifteenth 
irj,  was  by  ao  means  common  to  t^e  rest  of 
ipe.  Neitlier  England,  nor  France,  nor  Ger- 
',  seemed  aware  of  the  approachiog  chaoge. 
it  leaming,  by  which  I  believe  is  only  metUJt 
itology,  had  begun  to  decline  at  Oxford  from 
ward  III.'  And  the  fif^enth  century,  from 
id  particularly  barren  of  writers  in  the  Latin 
I  atudy  of  Greelt  was  only  introduced  by 
(inacer  under  Henry  VII.,  and  met  with 
on  in  the  uuiveraity  of  Oxford,  where  tho 
r  styled  themselves  Trojans,  aa  a  pretext  for 
suiting  llie  scliolars.*  Nor  did  any  classical 
om  the  respectable  press  of  Caxton.  France, 
g  of  the  fifteenth  age,  had  several  emiocDt 
t  the  reigns  of  Charles  VII.  and  Louis  XI. 
more  to  her  political  than  her  literary  renown. 
ssor  was  fiwt  appointed  at  Paria  in  1458, 
le  the  language  had  not  been  publicly  taught, 
iderstood.'  Much  less  had  Germany  thrown 
udenes:^  ^neas  Sylvius,  indeed,  a  deliberate 
every  circumstance  iu  the  social  slate  of  that 
impaao,  the  papal  legate  at  Batisbon  in  1471, 
t  the  barbarism  of  a  nation,  where  very  few 
arning,  none  any  elegance.*  Yet  the  pr<^- 
ual  cuUivation,  at  least  in  the  two  former 
niform,  though  silent ;  libraries  became  more 
books,  af^r  the  happy  invention  of  paper, 
J  scarce,  might  be  copied  at  less  expense, 
ere  founded  in  the  English  as  well  as  foreign 
ing  the  fourteenth  and  fifteenth  centuries, 
jver  institutions  that  have  so  eminently  con- 
literary  reputatitm  of  this  country,  and  that 
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Btill  continue  to  exercise  so  conspicuous  an  influence  over  her 
taste  and  knowledge,  as  the  two  great  schools  of  grammatical 
learning,  Winchester  and  Eton  —  the  one  founded  bj  Wil- 
liam  of  Wykeham,  bishop  of  Winchester,  in  1378 ;  the  othei 
in  1432,  by  King  Henry  the  Sixth.^ 

But  while  the  learned  of  Italy  were  eagerly  exploring  their 
recent  acquisitions'  of  manuscripts,  deciphered  inf«ntion  of  / 
with  difficulty  and  slowly  circulated  from  hand  P^^^Nf. 
to  hand,  a  few  obscure  Grermans  had  gradually  perfected  the 
most  important  discovery  recorded  in  the  annals  of  mankindL  / 
The  inyention  of  printing,  so  far  from  being  the  result  of 
philosophical  sagacity,  does  not  appear  to  have  been  suggest- 
ed by  any  regard  to  the  higher  branches  of  literature,  or  to 
bear  any  other  relation  than  that  of  coincidence  to  their  re- 
vival in  Italy.  The  question  why  it  was  struck  out  at  that 
particular  time  must  be  referred  to  that  disposition  of  un- 
known causes  which  we  call  accident  Two  or  three  centu- 
ries earlier,  we  cannot  but  acknowledge  the  discovery  would 
have  been  almost  equally  acceptable.  But  the  invention  of 
paper  seems  to  have  naturally  pi*eceded  those  of  engraving 
and  printing.  It  is  generally  agreed  that  playing  cards, 
which  have  been  traced  far  back  in  the  fourteenth  century, 
gave  the  first  notion  of  taking  off  impressions  ftom  engraved 
figures  upon  wood.  The  second  stage,  or  rather  second 
application  of  this  art,  was  the  representation  of  saints  and 
other  religious  devices,  several  instances  of  which  are  stiU 
extant.  Some  of  these  are  accompanied  with  an  entire  page 
of  illustrative  text,  cut  into  the  same  wooden  block.  This 
process  is  indeed  far  removed  from  the  invention  that  has 
given  immortality  to  the  names  of  Fust,  Schoeffen  and  Gu- 
tenburq.  yet  it  probably  led  to  the  consideration  of  means 
whereby  it  might  be  rendered  less  operose  and  inoonvenienti 
Whether  movable  wooden  characters  were  ever  employed  in 
any  entire  work  is  very  questionable  —  the  opinion  that  re- 
ferred their  use  to  Laurence  Coster,  of  Haarlem,  not  hay  Z 
ing  stood  the  test  of  more  accurate  investigation.  They  ap 
pear,  however,  in  the  capital  letters  of  some  early  printed 


1  A  letter  flrom  Master  William  Paiton  diflRar  ttom  what  w  deiKmlnate 

at  Ston  (Panton  Letters,  to1«  i.  p.  290)  sense  rerses.    Bat  a  move  material  ob 

proves  that  Latin  Tersiflcati^ii  was  taught  serradon  is,  that  the  sons  of  eoanttj 

there  as  early  as  the  beginnbig  of  Bdward  gentlemen  liTing  at  a  considerable  dis- 

TV.'s  reign.    It  is  true  that  the  specimen  tance  were  already  sent  to  pablio  sehooll 

hft  ntiier  proudly  exhibits  does  not  mueh  tor  grammatical  educatioa. 
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books.  Bat  no  expedient  of  this  kind  could  hATe  fblfiBed 
Che  great  parposes  of  this  inTention,  until  ic^was.^riected 
by  founding  metal  jypCT  in  a  matrix  or  mould,  the  easential 
characteristic  of  printing,  as  distinguished  from  other  arts 
that  bear  some  analogy  to  it 

The, first  book  that  issued  frOm  the  presses  of  Fust  and 
his  associates  at  Mentz  was  an  edition  of  the  Vulgate,  coqh 
monly  called  the  Mazarine  Bjbley  a  copy  having  been  discov- 
ered in  the  library  tbat  owes  its  name  to  Cardinal  Mazarin  at 
Paris.  This  is  supposed  to  have  been  printed  between  the 
years  1450  and  1455.^  In  1457  an  edition  of  the  Psalter 
appeared,  and  in  this  the  invention  was  announced  to  the 
world  in  a  boasting  colophon,  though  certainly  not  unreason* 
ably  bold.*  Anothei^  edition  of  the  Psalter,  one  of  an  eccle- 
siastical book,  Darand's  account  of  liturgical  offices,  one  of 
the  Constitutions  of  Pope  Clement  V.,  and  one  of  a  popular 
treatise  on  general  science,  called  the  Catholicon,  filled  up 
the  interval  till  1462,  when  the  second  Mentz  Bible  proceed* 
ed  from  the  same  printers.*  This,  in  the  opinion  of  some,  is 
the  earliest  book  in  which  gist  types  were  employed  —  thoee 
of  the  Mazarine  Bible  having  been  cut  with  the  hand.  But 
this  is  a  controverted  point.  In  1465  Fust  and  SchosfiTer 
published  an  edition  of  CScero's  Qffiggs,  the  first  tribute  of 
the  new  art  to  polite  literature.  Two  pupils  <?  Sieir  school, 
Sweynheim  and  Pannartz,  migrated  the  same  year  into  Italy, 
and  printed  Donatus's  grammar  and  the  works  of  Lactantiu^ 
at  the  monastery  of  Subiaco,  in  the  neighborhood  of  Bome.^ 
Venice  had  the  honor  of  extending  her  patronage  to  John  of 
Spira,  the  first  who  applied  the  art  on  an  extensive  scale  to 
the  publication  of  classical  writers.*  Several  Latin  authors 
came  forth  from  his  press  in  1470  ;  and  during  the  next  ten 
}  years  a  multitude  of  editions  were  published  in  various  parts 
of  Italy.  Though,  as  we  may  jud^e  from  their  present  scar- 
city, these  editions  were  by  no  means  numerous  in  respect 
of  impressions,  yet,  contrasted  with  the  dilatory  process  of 
copying  manuscripts,  they  were  like  a  new  mechanical  power 

1  D*  Bnre,  t.  4.  p.  80.    Seyetml  eoptM  *  TIraboaehi,  t.  tI.  p.  140. 

of  thla  bo(A  hJkWB  ooma  to  light  fllnoe  Iti  *  Sanuto  mentioui   ui  order  of  Cho 

dlMOTtry.  moMLtm  in  1460,  Umt  John  of  Spin  iboald 

s  Id.f  p.  71.  print  the  episUee  of  Tnlly  and  PUnj  for 

•  Mtai.  do  rAood.  das  Inwrlptions,  t,  flTv  yean,  and  that  no  one  olse  Bhonld  &9 

lOf.  p.  966.  Anotbor  adltion  of  tho  Bibto  io.  Script.  Bornm  Italic,  t  zzU.  p.  1180 

Ifl  svppoMd  to  havo  bcoD  printed  bj 

Pflitcr  at  BambMg  In  ItfO. 
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in  machinery,  and  gave  a  wonderfully  accelerated  impulse  / 
to  the  infftllftfi^i^j^l  cultivation  of  mankind.  From  the  era  of 
these  fiift  editions  proceeamg  from  the  Spiraa,  Zarot,  Janson,  . 
or  Sweyuheim  and  Pannartz,  literature  must  be  deemed  to  ' 
have  altogether  revived  in  Italy.  The  sun  was  now  fully 
above  the  horizon,  though  countries  less  fortunately  circum- 
stanced did  not  immediately  catch  his  beams ;  and  the  resto* 
ration  of  ancient  learning  in  France  and  England  cannot  be 
considered  as  by  any  means  effectual  even  at  the  expiration 
of  the  fifteenth  century.  At  this  point,  however,  I  close  the 
present  chapter.  The  last  twenty  years  of  the  middle  ages, 
according  to  the  date  which  I  have  fixed  for  their  termina- 
tion in  treating  of  political  history,  might  well  invite  me  by 
their  brilliancy  to  dweU  upon  that  golden  morning  of  Italian 
literature.  But,  in  the  history  of  letters,  tiiey  rather  apper-  / 
tain  to  the  modem  than  the  middle  period ;  nor  would  it  be- 
come me  to  trespass  upon  the  exhausted  patience  of  mj 
readers  by  repeating  what  has  been  so  often  and  so  recently 
told,  the  story  of  art  and  learning,  that  has  employed  the 
comprehensive  reseaicb  of  a  Tiraboschi,  a  Gineuen^  and  • 
BoBooe. 
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NOTES  TO   CHAPTER  IX. 


Note  L    Page  481. 

A  B&PID  decline  of  learning  began  in  the  sixth  oentorj, 
of  which  GregOT7  of  Tours  is  hoth  a  witness  and  an  exam- 
ple. It  is,  therefore,  properlj  one  of  the  dark  ages,  more  so 
by  much  than  the  elerenth,  which  coododes  them;  sines 
very  few  were  left  in  the  church  who  possessed  anj  ac- 
quaintance with  classical  authors,  or  who  wrote  with  atij 
command  of  the  Latin  language.  Their  studies,  whenever 
the/  studied  at  all,  were  almost  exclusively  theological ;  and 
this  must  be  understood  as  to  the  subsequent  centuries.  B/ 
theological  is  meant  the  vulgate  Scriptures  and  some  of  Iha 
L^n  fathers;  not,  however,  hj  reasoning  upon  them,  or 
doing  much  more  than  introducing  them  as  authority  in  thdr 
own  words.  In  the  seventh  century,  and  atiU  more  at  tho 
beginning  of  the  eighth,  very  little  even  of  this  remained  in 
France,  where  we  find  hardly  a  name  deserving  of  remem- 
brance in  a  literary  sense  ;  but  Isidore,  and  our  own  Bede, 
do  honor  to  Spain  and  Britain. 

It  may  certainly  be  eaid  for  France  and  Germany,  not- 
withstanding A  partial  interruption  in  the  latter  part  of  the 
ninth  and  beginning  of  the  tenth  century,  that  they  were  grad- 
ually progressive  &om  the  time  of  Charlemagne.  But  then 
this  progress  was  so  very  slow,  and  the  men  in  front  of  it  so 
little  capable  of  bearing  oomparisoo  with  those  of  later  times,  ' 
considering  their  writings  positively  and  without  indulgence, 
that  it  is  by  no  means  unjust  to  call  the  centuries  dark  which 
elapsed  between  Charlemagne  and  the  manifest  revival  of 
literary  pursuits  tow-ards  the  end  of  the  eleventh  century. 
Alcuin,  for  example,  ha^  lefl  ns  a  good  deal  of  poetry.  This 
is  superior  to  what  we  find  in  some  other  wrilera  of  the  (^ 
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scare  period,  and  indicates  both  a  correct  ear  and  a  familiar- 
ity with  the  Latin  poets,  especially  Ovid.  Still  his  verses 
are  not  as  good  as  those  which  school-boys  of  fourteen  now 
produce,  either  in  poetical  power  or  in  accuracy  of  language 
and  metre.  The  errors  indeed  are  innumerable.  Aldhelm, 
an  earlier  Anglo-Saxon  poet,  with  more  imaginative  spirit,  is 
further  removed  from  classical  poetry.  Lupus,  abbot  of  Fer- 
rieres«  early  in  the  ninth  century,  in  some  of  his  epistles 
writes  tolerable  Latin,  though  this  is  far  from  being  always 
the  case ;  he  is  smitten  with  a  love  of  classical  literature, 
quotes  several  poets  and  prose  writers,  and  is  almost  as  cu- 
rious about  little  points  of  philology  as  an  Italian  scholar  of 
the  fifteenth  century.  He  was  continually  borrowing  books 
in  order  to  transcribe  them  —  a  proof,  however,  of  their  scar- 
city and  of  the  low  condition  of  general  learning,  which  is 
the  chief  point  we  have  to  regard.*  But  his  more  celebrated 
correspondent,  Eginhard,  went  beyond  him.  Both  his  An- 
nals and  the  Life  of  Charlemagne  are  very  well  written,  in  a 
classical  spirit,  unlike  the  church  Latin  ;  though  a  few  words 
and  phnSes  may  not  be  of  the  best  age,  I  should  place  Egin- 
hard  above  Alcuin  and  Lupus,  or,  as  far  as  I  know,  any  oth- 
er of  the  Caroline  period. 

The  tenth  century  has  in  all  times  borne  the  worst  name. 
Baronius  calls  it,  in  one  page,  plumbeum,  obscuruniy  infelix 
(Annales,  a.  d.  900).  And  Cave,  who  dubs  all  his  centuries 
by  some  epithet,  assigns  y&rreum  to  the  tenth.  Nevertheless, 
there  was  considerably  less  ignorance  in  France  and  Ger- 
many during  the  latter  part  of  this  age  than  before  the  reign 
of  Charlemagne,  or  even  in  it;  more  glimmerings  of  ac- 
quaintance with  the  Latin  classics  appear ;  and  the  schools, 
cathedral  and  conventual,  had  acquired  a  more  regular  and 
uninterrupted  scheme  of  instruction.  The  degraded  condi- 
tion of  papal  Rome  has  led  many  to  treat  this  century  rather 
worse  than  it  deserves ;  and  indeed  Italy  was  sunk  very  low 
in  ignorance.  As  to  the  eleventh  century,  the  upward  prog- 
ress was  extremely  perceptible.  It  is  commonly  reckoned 
among  the  dark  ages  till  near  its  close ;  but  these  phrases  are 

1  The   writingg  cf  LnpTU    Serr&tiifl,  of  Tours,  but  qnito  at  much  inftrior  to 

ftbbot  of  VerridrM,  wero  published  by  Sidoniiu  Apollinaris.    I  hare  obsenned 

Baloae ;   and  a  good  account  of  them  in  Lupus  quotations  from  Homoe,  Vir- 

vill  be  found  in  Ampdre^s  Hist.  Litt.  gil,  Martial,  Oicero,  Aulas  Gellius,  and 

frol.  iii.  p.  287),  as  well  as  in  older  works.  Trogus   Pompeius    (meaning    prolMJtly 

Be  is  a  much  better  writer  than  Gregory  Justin). 
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of  ooune  used  comparatively,  and  because  the 

between  that  and  the  twelfth  was  more  sensible  than  we  find 

in  any  two  that  are  consecutive  since  the  sixth. 

The  state  of  literature  in  England  was  bj  no  means  paral- 
lel to  what  we  find  on  the  continent  Onr  best  age  was  pre- 
ciselj  the  worst  in  France ;  it  was  the  age  of  the  Heptarchy 
-^that  of  Theodore,  Bede,  Aldhelm,  CB3dmon,'and  Alcuin; 
to  whom,  if  Ireland  will  permit  us,  we  may  desire  to  add 
Scotus,  who  came  a  little  aflerwards,  but  whose  residence  in 
this  island  at  any  time  appears  an  unauthenticated  tale.  But 
we  know  how  Alfred  speaks  of  the  ignorance  of  the  clergy 
in  his  own  age.  Nor  was  this  much  better  afterwards. 
Even  the  eleventh  century,  especially  before  the  Conquest, 
is  a  very  blank  period  in  the  literary  annals  of  En^and. 
No  one  can  have  a  conception  how  wretchedly  scanty  is  the 
list  of  literary  names  fix>m  Alfred  to  the  Conquest,  who  does 
not  look  to  Mr.  Turner's  History  of  the  Anglo-Saxons,  or  to 
Mr.  Wright's  Biographia  Literaria. 

There  could  be  no  general  truth  respecting  the  past,  as  it 
appeared  to  me,  more  notorious,  or  more  incapable  of  being 
denied  with  any  plausibility,  than  the  characteristic  ignorance 
of  Europe  during  those  centuries  which  we  commonly  style 
the  Dark  Ages.  A  powerful  stream,  however,  of  what,  as  to 
the  nugority  at  least,  I  must  call  prejudice,  has  been  directed 
of  late  years  in  an  opposite  direction.  The  mediaval  period, 
in  manners,  in  arts,  in  literature,  and  especially  in  religion, 
has  been  regarded  with  unwonted  partiality ;  and  this  favor- 
able temper  has  been  extended  to  those  ages  which  had  lain 
most  frequently  under  the  ban  of  historical  and  literary 
censure. 

A  considerable  impression  has  been  made  on  the  pre- 
disposed by  the  Letters  on  the  Dark  Ages,  which  we  owe  to 
Dr.  Maitland.  Nor  is  this  by  any  means  surprising;  both 
because  the  predisposed  are  soon  convinced^  and  because  the 
Letters  are  written  with  great  ability,  accurate  learnings  a 
spirited  and  lively  pen,  and  consequently  with  a  success  in 
skirmishing  warfare  which  many  readily  mistake  for  the  gain 
ci  a  pitched  battle.  Dr.  Maitland  is  endowed  with  another 
quality,  far  more  rare  in  historical  controversy,  especially  of 
Uie  ecclesiastical  kind :  I  believe  him  to  be  of  scrupulous 
integrity,  minutely  exact  in  all  that  he  asserts ;  and  indeed 
the  wrath  and  asperity,  which  sometimes  appear  rather  more 
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than  enough,  are  onlj  called  out  by  what  he  conoeiyes  to  be 
wilful  or  slovenly  misrepresentation.  Had  I,  therefore,  the 
leisure  and  means  of  following  Dr.  Maitland  through  his 
quotations,  I  should  probably  abstain  from  doing  so  from  the 
reliance  I  should  place  on  his  testimony,  both  in  regard  to  hia 
power  of  discerning  truth  and  his  desire  to  express  it.  But 
I  have  no  call  for  any  examination,  could  I  institute  it ;  since 
the  result  of  my  own  reflections  is  that  everything  which 
Dr.  M.  asserts  as  matter  of  fact  —  I  do  not  say  suggests  in 
all  his  language  —  may  be  perfectly  true,  without  affecting 
the  great  proposition  that  the  dark  ages,  those  from  the  sixth 
to  the  eleventh,  were  ages  of  ignorance.  Nor  does  he,  as  far 
as  I  collect,  attempt  to  deny  this  evident  truth ;  it  is  merely 
his  object  to  prove  that  they  were  less  ignorant,  less  dark, 
and  in  all  points  of  view  less  worthy  of  condemnation 
than  many  suppose.  I  do  not  gainsay  this  position ;  being 
aware,  as  I  have  observed  both  in  this  and  in  another  work, 
that  the  mere  ignorance  of  these  ages,  striking  as  it  is  in 
comparison  with  earlier  and  later  times,  has  been  sometimes 
exaggerated ;  and  that  Europeans,  and  especially  Christians, 
could  not  fall  back  into  the  absolute  barbarism  of  the  Esqui* 
maux.  But  what  a  man  of  profound  and  accurate  learning 
puts  forward  with  limitations,  sometimes  expressed,  and 
•  always  present  to  his  own  mind,  a  heady  and  shallow 
retailer  takes  up,  and  exaggerates  in  conformity  with  his 
own  prejudices. 

The  Letters  on  the  Dark  Ages  relate  principally  to  the 
theological  attainments  of  the  clergy  during  that  period, 
which  the  author  assumes,  rather  singularly,  to  extend  from 
A.D.  800  to  1200;  thus  excluding  midnight  from  his  defini- 
tion of  darkness,  and  replacing  it  by  the  break  of  day.  And 
in  many  respects,  especially  as  to  the  knowledge  of  the  vul- 
gate  Scriptures  possessed  by  the  better-informed  cleigy,  he 
obtains  no  very  difficult  victory  over  those  who  have  imbibed 
extravagant  notions,  both  as  to  the  ignorance  of  the  Sacred 
Writings  in  those  times  and  the  desire  to  keep  them  away  from 
the  people.  This  latter  prejudice  is  obviously  derived  from 
a  confusion  of  the  subsequent  period,  the  centuries  preceding 
the  Reformation,  with  those  which  we  have  inmiediatcly 
before  us.  But  as  the  word  dark  is  commonly  used,  either 
in  reference  to  the  body  of  the  laity  or  to  the  general  extent 
of  liberal  studies  in  the  church,  and  as  it  involves  a  oompaii 

VOL.  II.  —  M.  42 
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«m  with  prior  or  subeeqaent  ages,  it  cannot  be  improper  in 
tach  a  sense,  even  if  the  manuscripts  of  the  Bible  slumld 
have  been  as  common  in  monasteries  as  Dr.  Maitland  sop- 
poses  ;  and  yet  his  proo&  seem  much  too  doubtful  to  sustain 
that  hypothesis. 

There  is  a  tenc^encj  to  set  aside  the  verdict  of  the  most 
approved  writers,  which  gives  too  much  of  a  polemical  char- 
acter, too  much  of  the  tone  of  an  advocate  who  fights  every 
point,  rather  than  of  a  calm  ari)itrator,  to  the  Letters  on  the 
Dark  Ages.  For  it  is  not  Henry,  or  Jortin,  or  Bobertson, 
who  are  our  usual  testimonies,  but  their  inunediate  masters, 
Muratori,  and  Fleury,  and  Tiraboschi,  and  Brucker  and  the 
Benedictine  authors  of  the  Literary  History  of  France,  and 
many  others  in  France,  Italy,  and  Germany.  The  latest  who 
has  gone  over  this  rather  barren  ground,  and  not  infi^rior 
to  any  in  well-applied  learning,  in  candor  or  good  sense,  is 
M.  Ampere,  in  his  Histoire  Litt^raire  de  la  France  avant  le 
douzieme  si^e  (3  vols.  Paris,  1840).  No  one  will  accuse 
this  intelligent  writer  of  unduly  depreciating  the  ages  which 
he  thus  brings  before  us ;  and  by  the  perusd  of  his  volumes, 
to  which  He^ren  and  Eichhom  may  be  added  for  Grerroany, 
we  may  obtain  a  clear  and  correct  outline,  which,  considering 
the  shortness  of  life  compared  with  the  importance  of  exact 
knowledge  on  such  a  subject,  will  suffice  for  the  great  majors 
ity  of  readers.  I  bv  no  means,  however,  would  exclude  the 
Letters  on  the  Dark  Ages,  as  a  spirited  pleading  for  those 
who  have  often  been  condemned  unheard. 

I  shall  conclude  by  remarking  that  one  is  a  little  tempted 
^o  inquire  why  so  much  anxiety  is  felt  by  the  advocates  of 
the  medieval  church  to  rescue  her  from  the  charge  of  igno- 
rance. For  this  ignorance  she  was  not,  generally  speaking, 
to  be  blamed.  It  was  no  crime  of  the  clergy  that  the  Huns 
burned  their  churches,  or  the  Normans  pillaged  their  monas- 
teries. It  was  not  by  their  means  that  the  Saracens  shut  up 
the  supply  of  papyrus,  and  that  sheepskins  bore  a  great 
price.  Europe  was  altogether  decayed  in  intellectual  charac- 
ter, partly  in  consequence  of  the  barbarian  incursions,  partly 
of  other  sinister  influences  acting  long  before.  We  certainly 
owe  to  the  church  every  spark  of  learning  which  then  glim- 
mered, and  which  she  preserved  through  that  darkness  to 
rekindle  the  light  of  a  happier  age  — Sir^p^  levpdc  oufSawm. 
Meantime,  what  better  apology  than  this  ignorance  can  be 
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made  bj  Protestants,  and  I  presume  Dr.  Maitland  is  not 
among,  these  who  abjure  the  name,  for  the  corruption,  the 
superstition,  the  tendency  to  usurpation,  which  they  at  least 
must  impute  to  the  church  of  the  dark  ages  ?  Not  that  in 
these  respects  it  was  worse  than  in  a  less  obscure  period;  for 
the  reverse  is  true ;  but  the  fabric  of  popery  was  raised  upon 
its  foundations  before  the  eleventh  century,  though  not  dis- 
played in  its  full  proportions  till  afterwards.  And  there  was 
60  much  of  lying  legend,  so  much  of  fraud  in  the  acquisition 
of  property,  that  ecclesiastical  historians  have  not  been  loath 
to  acknowledge  the  general  ignorance  as  a  sort  of  excuse. 
[1848.] 

Note  IL    Page  539. 

The  account  of  domestic  architecture  given  in  the  text  is 
very  superficial ;  but  the  subject  still  remains,  comparatively 
with  other  portions  of  mediaeval  antiquity,  but  imperfectly 
treated.  The  best  sketch  that  has  hitherto  been  given  is  in 
an  article  with  this  title  in  the  Glossary  of  Ancient  Archi- 
tecture (which  should  be  read  in  an  edition  not  earlier  than 
that  of  1845),  from  the  pen  of  Mr.  Twopeny,  whose  atten- 
tion has  long  been  directed  to  the  subject  **  There  is  ample 
evidence  yet  remaining  of  the  domestic  architecture  in  this 
country  during  the  twelfth  century.  The  ordinary  manor- 
houses,  and  even  houses  of  greater  consideration,  appear  to 
have  been  generally  built  in  the  form  of  a  parallelogram,  two 
stories  high,^  the  lower  story  vaulted,  with  no  internal  com- 
munication between  the  two,  the  upper  story  approached  by 
a  flight  of  steps  on  the  outside ;  and  in  that  story  was  some- 
times the  only  fireplace  in  the  whole  building.  It  is  more 
than  probable  that  this  was  the  usual  style  of  houses  in  the 
preceding  century."     Instances  of  houses  partly  remaining 

1  This  Is  niher  MalToeal,  but  it  is  fh&t  the  leTiawer  does  not  mean  the  Bami» 

eertainly  not  meant  that  there  were  erer  thing  as   Mr.  Twopeny    by  the    word 

two  JlowB  abore  that  on  the  groand.  ttorgy  which  the  former  eonflnen  to  the 

In  the  re^ew  of  the  **  Chronicles  of  the  floor  aboTe  that  on  the  ground,  while  the 

Mayors  and  Sheriffs,"  pnbllshed  in  the  latter  inclndes  both.    The  nse  of  lan- 

ArohSBOlogical  Journal  (toI.  ir.  p.  278).  gnage,  as  we  know,  supports,  in  some 

we  read  -:-  "  The  houses  in  London,  ox  measure,  either  meaning ;  but  perhaps 

whatever  material,  seem  nearer  to  have  it  is  more  correct,  and  more  common,  to 

exceeded  one  story  in  height."  (p.  2S2.}  call  the  first  story  that  which  is  reached 

But,  soon   afterwards — "The   ground  by  a  staircase  ftom  the  ground-floor, 

floor  of  the  London  houses  at  this  period  nie  solar,  or  sleephig-room,  raised  abovv 

was  aptly  enough  called  a  cellar,  the  th«  cellar,  was  often  of  wnsd 
mpper  story  a  solar."    It  thus  appears 
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are  then  given.  We  maj  add  to  those  mentioned  bj  "Mr. 
Twopenj  one,  perhaps  older  than  anj,  and  better  pre- 
served than  some,  in  his  list.  At  Southampton  is  a  Norman 
house,  perhaps  built  in  the  first  part  jyf  the  twelfth  oentorj 
It  is  nearly  a  square,  the  outer  walls  tolerably  perfect ;  the 
principal  rooms  appear  to  have  been  on  the  first  (or  upper) 
floor ;  it  has  in  this  also  a  fireplace  and  chimney,  and  four 
windows  placed  so  as  to  indicate  a  division  into  two  apart- 
ments; but  there  are  no  lights  below,  nor  any  appearance 
of  an  interior  staircase.  The  sides  are  about  forty  feet  in 
length.  Another  house  of  the  same  age  is  near  to  it,  but 
much  worse  preserved.^  . 

The  parallelogram  house,  seldom  containing  more  than 
four  rooms,  with  no  access  frequently  to  the  upper  which  the 
fimiily  occupied,  except  on  the  outside^  was  gradually  re- 
placed by  one  on  a  different  type  :  —  the  entrance  was  on  the 
ground,  the  staircase  within ;  a  kitchen  and  other  offioes, 
originally  detached,  were  usually  connected  with  the  hall  by 
a  passage  running  through  the  house;  one  or  more  apartp 
ments  on  the  lower  floor  extended  beyond  the  hall;  there 
was  seldom  or  never  a  third  floor  over  the  entire  house,  bat 
detached  turrets  for  sleeping-rooms  rose  at  some  of  the  an- 
^es.  This  was  the  typical  form  which  lasted,  as  we  know, 
to  the  age  of  Elizabeth,  or  even  later.  The  superior  houses 
of  this  class  were  sometimes  quadrangular,  that  is,  including 
a  court-yard,  but  seldom,  perhiq>s,  with  more  than  one  side 
allotted  to  the  main  dwelling ;  offices,  stables,  or  mere  waUa 
filled  the  other  three. 

Many  dwellings  erected  in  the  fourteenth  century  may  be 
found  in  England ;  but  neither  of  that  nor  the  next  age  are 
there  more  than  a  very  few,  which  are  still,  in  their  chief 
rooms,  inhabited  by  gentry.    But  houses,  which  by  their 

1  Bm  «  foil  dflterlpttoB  la  tte  Ai«lu»-  Jitkm  of  our  IbriiMlMn.    Th«  kovM  of 

olofkml  Jouroal,  toL  It.  p.  11.    ThoM  Owlrlo  tbc  Saxon  in  Itanhoe,  with  ita 

who  TMt  Southampton  maj  Mek  this  <Uattnet  and  numeroui  apartments,  ia 

hooM  near  a  gate  In  the  weet  wall.    We  Tery  unlike  any  that  remain  or  can  ba 

maj  add  to  the    eontribution    of  Mr.  traeed.    Thte  ia  by  no  meana  to  be  een- 

Twopeny  one  publiahed  In  the  Prooeed>  sured  in  the  romancer,  whoee  aim  ia  to 

inga  of  the  ArohmolMical  Institute,  by  delight  by  images  more  splendid  than 

Mr.  Httdaon  Turner,  2iot.  1847.    This  ia  truth ;  but,  especially  when  prasratod 

ohiefly  founded  on  documenta,  as  that  by  one  who  poaaeaaed  In  aome  reapeefea  a 

of  Mr.  Twopeny  la  on  exisCing  remains,  oonsideiable  knowledgo  of  antiquity,  and 

These  give  more  light  whers  tney  can  be  was  rather  fond  of  dispfa^ng  m  there  li 

Ibund;  but  the  number  is  Tery  small,  some  danger  lest  the  reader  should  be 

Upon  the  whole,  it  may  be   here   ob-  lioTe  that  he  laas  alkithftilpiotnrs  beftsrp 

serred,  that  we  are  ftequently  misled  by  him. 
works  oi  notion  aa  to  the  doraeatio  oon- 
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marks  of  decoration,  or  bj  external  proof,  are  ascertained  to 
have  been  formerly  occupied  by  good  families,  though  now 
in  the  occupation  of  small  farmers,  and  built  apparently  from 
the  reign  of  the  second  to  that  of  the  fourth  Edward,  are 
common  in  many  counties.  They  generally  bear  the  name 
of  court,  hall,  or  grange;  sometimes  only  the  surname  of 
some  ancient  occupant,  and  very  frequency  have  been  the 
residence  of  the  lonl  of  the  manor. 

The  most  striking  circumstance  in  the  oldest  houses  is  not 
w)  much  their  precautions  for  defence  in  the  outside  stair- 
case, and  when  that  was  disused,  the  better  safeguard  against 
robbery  in  the  moat  which  frequently  environed  the  walls, 
the  strong  gateway,  the  small  window  broken  by  mulUons, 
which  are  no  more  than  wc  should  expect  in  the  times,  as 
the  paucity  of  apartments,  so  that  both  sexes,  and  that  even 
in  high  rank,  must  have  occupied  the  same  room.  The 
progress  of  a  regard  to  decency  in  domestic  architecture  has 
been  gradual,  and  in  some  respects  has  been  increasing  up 
to  our  own  age.  But  the  mediaeval  period  shows  little  of  it ; 
though  in  the  advance  of  wealth,  a  greater  division  of  apart- 
ments distinguishes  the  houses  of  the  fourteenth  and  fifteenth 
centuries  from  those  of  an  earlier  period. 

The  French  houses  of  the  twelfth  and  thirteenth  centuries 
were  probably  much  of  the  same  arrangement  as  the  Eng- 
lish ;  the  middle  and  lower  classes  had  but  one  hall  and  one 
chamber ;  those  superior  to  them  had  the  solarium  or  upper 
floor,  as  with  us.  See  Archaeological  Journal  (vol.  i.  p.  212), 
where  proofs  are  adduced  &om  the  fabliaux  of  Barbasan. 
ri848.] 

NoTs  IIL    Page  663. 

The  Abbd  de  Sade,  in  those  copious  memoirs  of  the  life 
of  Petrarch,  which  illustrate  in  an  agreeable  though  rather 
prolix  manner  the  civil  and  literary  histoiy  of  Provence  and 
Italy  in  the  fourteenth  century,  endeavored  to  establish  his 
own  descent  from  Laura,  as  the  wife  of  Hughes  de  Sade^ 
and  bom  in  the  family  de  Noves.  This  hypothesis  has  since 
been  received  with  general  acquiescence  by  literary  men ;  and 
Tiraboschi  in  particular,  whose  talent  lay  in  these  petty  bi-* 
ographical  researches,  and  who  had  a  prejudice  against  every- 
thing  that  came  from  France,  seems  to  consider  it  as  ded* 
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siTelj  pioTecL  But  it  has  been  called  in  question  in  a 
modern  publication  by  the  late  Lord  Woodhouselee.  (Essay 
on  the  Life  and  Character  of  Petrarch,  1810.)  I  shall  not 
offer  anj  opinion  as  to  the  identity  of  Petrarch's  mistress 
with  Laura  de  Sade ;  but  the  main  position  of  Lord  W.'s 
essajy  that  Laura  was  an  unmarried  woman,  and  the  object 
of  an  honorable  attachment  in  her  lover,  seems  irreconcilable 
with  the  evidence  that  his  writings  supply.  1.  There  is  no 
passage  in  Petrarch,  whether  of  poetry  or  prose,  that  alludes 
to  the  virgin  character  of  Laura,  or  gives  her  the  usual  ap- 
pellations of  unmarried  women,  puella  in  Latin,  or  donzella 
in  Italian ;  even  in  the  Trionfo  della  Castitk,  where  so  obvi« 
oos  an  opportunity  occurred.  Yet  this  was  naturally  to  be 
expected  from  so  ethereal  an  imagination  as  that  of  Petrarch, 
always  inclined  to  invest  her  with  the  halo  of  celestial  purity. 
We  know  how  Milton  took  hold  of  the  mystical  notions  of 
vii^ginity ;  notions  more  congenial  to  the  religion  of  Petrarch 
than  his  own : 

Quod  tibi  perjMUmi  pador.  et  dM  Mm  Ja^ntM 
Poim  fUit,  quod  noUa  tori  fibata  voluptu, 
Sd  otiam  ttbi  Tiiginol  Mrrantor  honona. 

Spitaphium  Bamonti. 

2.  The  coldness  of  Laura  towards  so  passionate  and  deserv- 
ing a  lover,  if  no  insurmountable  obstacle  intervened  during 
his  twenty  years  of  devotion,  would  be  at  least  a  mark  that 
his  attachment  was  misplaced,  and  show  him  in  rather  a  ri- 
diculous light.  It  is  not  surprising,  that  persons  believing 
Laura  to  be  unmarried,  as  seems  to  have  been  the  case  with 
the  Italian  commentators,  should  have  thought  his  passion 
affected,  and  little  more  than  poeticaL  But  upon  the  con- 
trary supposition,  a  thread  runs  through  the  whole  of  his 
poetry,  and  gives  it  consistency.  A  love  on  the  one  side^ 
instantaneously  conceived,  and  retained  by  the  susceptibility 
of  a  tender  heart  and  ardent  fancy ;  nourished  by  slight  en- 
couragement, and  seldom  presuming  to  hope  for  more;  a 
mixture  of  prudence  and  coquetry  on  the  other,  kept  within 
bounds  either  by  virtue  or  by  the  want  of  mutual  attachment, 
yet  not  dissatisfied  with  fame  more  brilliant  and  flattery  more 
refined  than  had  ever  before  been  the  lot  of  woman  —  these 
are  surely  pretty  natural  circumstances,  and  such  as  do  not 
render  the  story  less  intelligible.  Unquestionably  sudi  a 
passion  is  not  innocent.     But  Lord  Woodhouselee,  who  is  so 
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much  scandalized  at  it,  knew  little,  one  would  think,  of  the 
fourteenth  centuiy.  His  standard  is  taken  not  from  Avig- 
non,  but  from  Edinburgh,  a  much  better  place,  no  doubt,  and 
where  the  moral  barometer  stands  at  a  very  different  altitude. 
In  one  passage  (p.  188)  he  carries  his  strictness  to  an  excess 
of  prudery.  From  all  we  know  of  the  age  of  Petrarch,  the 
only  matter  of  astonishment  is  the  persevering  virtue  of 
Laura.  The  troubadours  boast  of  much  better  success  with 
Provengal  ladies.  3.  But  the  following  passage  from  Pe- 
trarch's dialogues  with  St  Augustin,  the  work,  us  is  well 
known,  where  he  most  unbosoms  himself,  wiU  leave  no  doubt, 
I  think,  that  his  passion  could  not  have  been  gratified  con- 
sistently with  honor.  At  mulier  ista  Celebris,  quam  tibi 
certissimam  ducem  fingis,  ad  superos  cur  non  haesitantem 
trepidumque  direxerit,  et  quod  csBcis  fieri  solet,  manu  ap- 
prehensum  non  tenuit,  quo  et  gradiendum  foret  admonuit? 
Pbtr.  Fecit  hoc  ilia  quantum  potuit.  Quid  enim  aliud  egit, 
cum  nullis  mota  precibus,  nullis  victa  blanditiis,  muliebrem 
tenuit  decorem,  et  adversus  suam  semel  et  meam  setatem, 
adversus  multa  et  varia  quas  flectere  adamantium  spiritum 
debuissent,  inexpugnabilis  et  firma  permansit  ?  Profecto  an- 
imus iste  fosmineus  quid  virum  decuit  admonebat,  praestabat- 
que  ne  in  sectando  pudiciti»  studio,  ut  verbis  utar  SeneciBy 
aut  exemplum  aut  convitium  deesset ;  postremo  cum  lorifra.- 
gum  ac  prsecipitem  videret,  deserere  maluit  potius  qukm 
sequi.  August.  Turpe  igitur  aliquid  interdum  voluisti, 
quod  supra  negaveras.  At  iste  vulgatus  amantium,  vel,  ut 
dicam  verius,  amantium  furor  est,  ut  omnibus  meritd  did 
possit:  volo  nolo,  nolo  volo.  Yobis  ipsis  quid  velitis,  aut 
nolitis,  ignotum  est.  Pbt.  Invitus  in  Laqueum  offendi.  Si 
quid  tamen  olim  aliter  forte  voluissem,  amor  setasque  coege- 
runt ;  nunc  quid  velim  et  cupiam  scio,  firmavique  jam  tandem 
animum  labentem ;  contra  autem  ilia  propositi  tenax  et  sem- 
per una  permansit,  quare  constantiam  foemineam  quo  magis 
intelligo,  magis  admiror :  idque  sibi  consilium  fuisse,  si  un- 
quam  debuit,  gaudeo  nunc  et  gratias  ago.  Aug.  Semel 
fallcnti,  non  facile  rursus  fides  habenda  est :  tu  prius  mores 
atque  habitum,  vitamque  mutavisti,  qukm  animum  mut&sse 
persuadeas ;  mitigatur  forte  si  tuus  leniturque  ignis,  extinctus 
non  est.  Tu  vero  qui  tantum  dilectioni  tribuis,  non  animad- 
vertis,  illam  absolvendo,  quantam  te  ipse  condemnas ;  illam 
bteri  libet  fuisse  sanctissimam  dum  de  insanum  scelestumque 
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fateare.  —  De  Contempta  Mundi,  Dialog.  8,  p.  867,  edit 
158L 

Note  IV.    Page  637. 

The  progress  of  our  language  in  proceedings  of  the  legis- 
lature is  so  well  described  in  Uie  preface  to  the  authentic  edi- 
tion of  Statutes  of  the  Realm,  published  by  the  Record  Com- 
mission, that  I  shall  transcribe  the  passage,  which  I  copy 
from  Mr.  Cooper^s  useful  account  of  the  Public  Reco^ 
(vol.  i.  p.  189)  :  — 

^  The  earliest  instance  recorded  of  the  use  of  the  English 
language  in  anj  parliamentary  proceeding  is  in  36  Edw.  IQ. 
The  style  of  the  roll  of  that  year  is  in  French  as  usual,  but 
it  is  expressly  stated  that  the  causes  of  summoning  the  pai^ 
liament  were  declared  en  Enghis  ;  and  the  like  circumstance 
is  noted  in  37  and  38  Edw.  IIL^  In  the  5th  year  of  Rich- 
ard II.,  the  chancellor  is  stated  to  have  made  un  hone  eoUa- 
don  en  Engleys  (introductory,  as  was  then  sometimes  the 
usage,  to  the  oommencement  of  business),  though  he  made  use 
of  the  common  French  form  ibr  opening  the  parliament  A 
petition  from  the  '  Folk  of  the  Mercerye  of  London,'  in  the 
10th  year  of  the  same  reign,  is  in  English ;  and  it  appears 
also  that  in  the  17th  year  the  Earl  of  Arundel  asked  pardon 
of  the  Duke  of  Lancaster  by  the  award  of  the  King  and 
Lords,  in  their  presence  in  parliament,  in  a  form  of  English 
words.  The  cession  and  renunciation  of  the  crown  by  Rich- 
ard IL  is  stated  to  have  been  read  before  the  estates  of  the 
realm  and  the  people  in  Westminster  Hall,  first  in  Latin  and 
afterwards  in  English,  but  it  is  entered  on  the  parliament  roU 
only  in  Latin.  And  the  challenge  of  the  crown  by  Heniy 
IV.,  with  his  thanks  after  the  idlowance  of  his  title,  in  the 
same  assembly,  are  recorded  in  English,  which  is  termed  his 
maternal  tongue.  So  also  is  the  speech  of  Lord  William 
Thyrning,  the  Chief  Justice  of  the  Common  Pleas,  to  the 
late  King  Richard,  announcing  to  him  the  sentence  of  his 
deposition,  and  the  yielding  up,  on  the  part  of  the  people,  of 
their  fealty  and  allegiance.  In  the  6th  year  of  the  reign  of 
Henry  IV.  an  English  answer  is  given  to  a  petition  of  the 
Commons,  touching  a  proposed  resumption  of  certain  grants 

1  Ktfcnnow  «•  glfra  to  th*  BoUa  of  FuUaiiMnt  throoghoot  Uili  tactmel. 
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of  the  crown  to  the  mtent  the  king  might  live  of  his 
own.  The  English  language  afterwards  appears  occasionallj, 
through  the  reigns  of  Henry  IV.  and  Henrj  Y.  In  the  first 
and  second  and  subsequent  years  of  Henrj  YI.,  the  petitions 
or  bills,  and  in  manj  cases  the  answers  also,  on  which  the 
statutes  were  afterwards  framed,  are  found  frequently  in 
English ;  but  the  statutes  are  entered  on  the  roll  in  French 
or  Latin.  From  the  2drd  year  of  Henry  YI.  these  petitions 
or  bills  are  almost  universally  in  English,  as  is  also  some- 
times the  form  of  the  royal  assent ;  but  the  statutes  contin- 
ued to  be  enrolled  in  French  or  Latin.  Sometimes  Latin 
and  French  are  used  in  the  same  statute,^  as  in  8  Hen.  YL, 
27  Hen.  YL,  and  89  Hen.  YI.  The  last  statute  wholly  in 
Latin  on  record  is  33  Hen.  YI.  c  2.  The  statutes  of  Ed- 
ward lY.  are  entirely  in  French.  The  statutes  of  Richard 
in.  are  in  many  manuscripts  in  French  in  a  complete  stat- 
ute form ;  and  they  were  so  printed  in  his  reign  and  that  of 
his  successor.  In  the  earlier  English  editions  a  translation 
was  inserted  in  the  same  form  ;  but  in  several  editions,  since 
1618,  they  have  been  printed  in  English,  in  a  different  form, 
agreeing,  so  far  as  relates  to  the  acts  printed,  with  the  enrol- 
ment in  Chancery  at  the  Chapel  of  the  Rolls.  The  petitions 
and  bills  in  parliament,  during  these  two  reigns,  are  all  in 
English.  The  statutes  of  Henry  YII.  have  always,  it  is  be- 
lieved, been  published  in  English ;  but  there  are  manuscripts 
containing  the  statutes  of  the  first  two  parliaments,  in  his  first 
and  third  year,  in  French.  From  the  fourth  year  to  the  end 
of  his  reign,  and  from  thence  to  the  present  time,  they  are 
universally  in  English." 

1  AH  the  Mts  pasaed  In  the  feme  Me-    ftrenee  of   langiuge  wm  In  wpaimfte 
Am  «•  y^fP^  one  elAtttte ;  the  dif-   ehepten  or  eeti. 
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ABBA8BIDBB. 

Abbassidks,  eneoungement  of  science 
and  art  by  the,  i.  697  —  progreas  of 
their  dyiutstj,  698 — Its  decadence,  699. 

Abdalrahman  proclaimed  khalif  of  Gor- 
doTa,  i.  698. 

Abelard  (Peter),  enthnsiasm  excited  bj 
the  teaching!  of,  U.  604— his  erratic 
career,  ib. 

Acre,  conseqaences  to  commence  by  the 
capture  of,  ii.  619  —  rices  of  its  inhabi* 
tants,  ib.  note  >. 

Adomi  and  Fregosi  ftctions,  disruption 
of  Genoa  by  the,  i.  476. 

Adolphus  of  Nassau  elected  emperor  of 
Germany,  I  660. 

Adrian  II.  (pope),  attempts  to  OTerawe 
Charles  the  Bald,  i.  646 

Adrian  lY.  (the  only  English  pope),  in- 
solence of,  towards  Frederic  Barba- 
roesa,  i.  666—  his  system  of  mandats, 
ii.  11. 

AdTenturert  (military).  See  Military 
Systems. 

JSneas  Sylvius  (afterwards  Plus  II.),  in- 
stance of  the  political  foresight  of.  i. 
488  —  he  abets  the  •  war  against  the 
*Turlu.  612  — specimen  of  nfs  orato- 
ry, 6u,  note — his  singular  sngge>tion 
to  Mahomet  II.,  ib.  note  —  he  plavs 
into  the  hands  or  the  pope,  ii.  48  —  be 
obtains  the  repeal  of  the  Pragmatic 
Sanction,  60  ~  his  sketch  of  Vienna, 
634,  ff<x««. 

Agriculture,  cause  of  the  low  state  of, 
ii.  608,  647,  and  note  ^  —  superior  cul- 
tiration  of  church  lands,  648  —exem- 
plary labors  of  the  Benedictines,  ib. 
note  *  —  agricultural  colonies,  649  and 
notes  s  and'  —  early  enclosures  and 
clearances,  660 — exportation  of  corn, 
how  limited,  662  —  usual  prices  of  land, 
tb.  —  high  state  of  Italian  agriculture, 
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t6.  ^efRfcts  of  pestilence,  663  —  excel- 
lence of  the  Italian  gardens,  i6  —  ne|^ 
kct  of  horticulture  in  England,  664. 

Alaric,  tolerance  of,  towards  his  catholic 
sutt^ts,  i.  17,  note  *  —  defeated  by  Clo- 
vis,  17 — laws  compiled  by  his  order, 
ii.  698. 

Albert  I.  of  Germany,  i.  660— his  role  In 
Switserhuid,  683  —  his  expulsion  and 
assassination,  684  —  the  French  crown 
offered  to  him,  U.  28. 

Albert  II.  succeeds  Slgisnund  as  emper- 
or of  Germany,  i.  666. 

Albigensian  heresy,  spread  of  the,  i.  40  — 
massacre  of  the  Alblgeois,  ib  ,  4l,  notes. 
See  Religious  Sects. 

Albizi,  ascendency  in  Florence  regained 
by  the,  i.  476—  Cosmo  de*  Medici  ban* 
ished  at  their  instigation,  478  —  their 
overthrow,  i6.  —  exclusion  of  their  flun- 
ily  from  the  magistracy,  478. 

Alcuin  teaches  Charlemagne,  il  603  —  he 
discourages  secular  learning,  ib. — 
character  of  his  poetry,  664. 

Alexander  II.  (pope),  election  of,  i.  666 
—  he  deposes  the  English  prelates,  ii. 
97,  note  >. 

Alexander  III.  (pope),  supports  Thomas 
4  Becket,  1.  666  —  adopts  the  system  of 
mandats,  ii.  11. 

Alexander  Y.  elected  pope,  ii.  89  — his 
suceessor,  (6. 

Alexander  III.  king  of  Scotland,  opposi- 
tion to  papal  domination  by.  11.  16. 

Alexius  Comnenus  attacks  tne  Turks, 
i.  608  —  he  recovers  the  Greek  territo- 
ries, ih.  and  note  K 

Alfonso  I.  of  Aragon  bequeaths  his  king- 
dom to  the  Knights  Templars.  1.  492 

Alfonso  III.  of  Angon  compelled  to  apol- 
ogise to  his  people,  L  626. 

Alfbnso  y.  of  Aragon  (the  Magnanimoos), 
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1.  460  —  Adopted  by  Jouioa  11.  of  Na- 
plM,  1*6 .  —  she  rcTokes  th«  adopdoo ,  470 
— hu  accwiog,  ib.  —  hia  imprisonmeDt 
by  tbe  Genoem,  471  —  his  alliance  with 
Milan,  ib.  472  —  his  Tlrtues  and  patron- 
age of  the  arts,  478  —  his  literary  medi« 
cine,  478,  note  —  his  lore  of  Naples,  628. 
Alfonso  V.  and  VI.  of  Castile,  towns  in- 
corporated by,  I  490. 
Alfonso  YII.  of  Castile,  unwise  divisioa 

of  his  dominions  by,  i.  402. 
Alfonso  X.  of  Castile,  scientific  arquire- 
ments  and  governmental  deficiencies 
of,  I  496 — law  promulgated  by  him,  619 
—  his  election  as  emperor  of  Germany, 
664  — tithes  establUhed^n  his  rrigu, 
630,  note  ^  —  clerical  encroachmentji  fli- 
Tored  by  him,  U.  18,  note  *  —  he  exempts 
the  clergy  from  civil  jurisdiction,  23. 
Alfonso  XI.  of  Castile  aivaseinates  his 
eousin,  L  497  --  his  disrei^rd  of  law,  618. 
Alfred  the  Great,  rescue  of  the  Anglo- 
Saxon  monarchy  by,  U.  66  —  his  al- 
leged division  of  the  kingdom  into 
countiea,  Itc,  78  —  ascription  of  trial 
by  jury  to  mm,  78  —  Us  high  claim 
to  Teneration,  81  —-extent  of  his  ao- 
qnaintanre  with  Latin.  480— his 
dsclaraUon  of  the  ignorance  of  the 
clergy,  481— his  Kal  for  learning,  ib. 
note  *. 
Aliens  held  liable  for  each  other's  debts, 

ii.626L 
Almamun  and  Almansor,  khalift  of  Bag- 
dad, patronage  of  letters  by,  i.  697. 
Alodial  tenure,  chanir (eristics  of,  i.  160, 
161,  and  noie$  —  converted  into  feudal 
tenure,  164  — except  in  certain  locali- 
ties, 166  and  note  —  causes  of  the  con* 
verrion,  807  —  alodial  proprietors  evi- 
dently  freemen,  818. 
Alvaro  de  Luna.    Se«  Luna. 
Amadeus  (duke  of  Savoy),  elected  pope^ 

U  48. 
Amalfl,  eaiiy  eommercial  eminence  of, 
il.  618  and  not4  —  its  decline,  619  — al- 
leged invention  of  the  mariner's  com- 
pass there,  622  and  iieis  —  discoveiy 
of  the  Pandects,  699. 
Amurath  I.,  progresses  of  the  TutMsh 

arms  under,  i.  607. 
Amurath  II.,  rout  of  the  Hungarians 
by,  i.  681  — reunion  of  the  Ottoman 
monarchy  under  him,  609  —  he  per- 
fects the  Institution  of  the  Janlariee, 
612.  • 

Anastashis  confers  the  dignity  of  consul- 
ship on  Clovis,  i.  118  —  elucidatory  ob- 
•ervationi  thereon,  118, 116. 
Andalusia,    conquest  of,   by  Ferdinand 

I1I.,l.  498. 
Andrew  of  Uunjmry  married  to  Joanna 
of  Naples,  i.  466— his  murder  imputed 
to  Joanna,  ib. 
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Aaglo-Nonnans.    See  bu^nd. 

Anglo-Sazons,  divisions  oflnglaiid  under 
the,  ii.  64  — their  Danish  aaadlaiita, 
66 — Alfl«d  and  his  sueoessoti,  66, 
67 — descent  cl  the  crown,  67  — lb* 
fluence   of   provincial   govemon,   68 

—  thanes  and  oeorls,  ib.  —  ccodition  oC 
the  oeorls,  68  —  privileges  annexed  lo 
their  possession  of  laud^'b.  — positioo 
of  tht  socage  tenants,  70  — oondition 
of  the  British  naUvex,  71  —  absence  of 
British  rooU  in  the  English  language, 
t6  and  note  *-  constitution  ct  m 
Witenagemot,  72,  161,  165— adminie- 
timtlon  of  justice,  and  divisions  of  tbtt 
land  for  the  purpose,  T8  — hundrada 
and  their  probable  origin,  7t^  74, 
166,  167  —  the  ty thlngman  and  aUer- 
man,  T6,  note  >— the  county  oooit 
and  its  jurisdiction,  75  — contwnpo- 
raiy  report  of  a  suit  adjudicated  In  the 
reign   of  Canute,  76,  77,  and  note  * 

—  trial  by  jury  and  Its  antecedenta, 
78-81  —  introduction  of  the  law  of 
frankpledge,  81,  82  —  turbulence  of 
the  Anglo-Saxons,  88 — progress  offlia 
83*stem  of  firank  pledges,  84  —  respon- 
sibilities and  usee  of  the  tythings,  84, 

86,  and  noCra^  probable  ezlstenee  of 
feudal  tenures  before  the  Conquest* 

87,  92, 192,  194— observations  on  th« 
change  of  the  heptarchy  into  a  mou" 
archy,  140, 144— consolidation  of  tha 
monarchy,  144, 146  —  condition  of  the 
eorls  and  ceorls  further  elucidated. 
146. 168  —  proportion  of  British  natives 
under  the  Anglo-Saxon  rule,  168, 161 
— judicial  frinctionsof  the  Anglo-Saxon 
kings.  167  — analoey  between  the 
Frencn  and  Anglo-Saxon  monarchies, 
168,  169  —  peculbir  jurisdicaoo  of  Um 
klng*B  court,  170, 178 

Anion  (I/onis,  duke  of^,  BtHann  of 
Charles  V.*s  treasures  by,  I  76  — his 
claim  as  regent,  77  snd  note  —  hb  at- 
temut  on  tbe  crown  of  Naples,  and 
deatn,  tb.    See  Charles  of  A^jou 

Anselm  archbisUop),  cause  of  his  qoar- 
rel  with  WllUam  II.  and  Ilemy  I.,  i. 
664  —  Dercartes^s  argument  on  tte 
Deity  anticipated  by  him,  ii.  611. 

Appanages,  rflect  of  the  system  of,  i.  96. 

Aquinas  (Th<nnaK),  me^physlcal  emi- 
nence erf",  ii  610  —  comparative  ckath 
leteness  o^his  writings,  oil,  ftote  *. 

Aquitaine,  extent  of  the  dominions  ao 
called,  I  121  -  character  of  iH  people, 
ib.  —  effect  of  the  wars  of  the  Merovin- 
gian kings,  279. 

Arabia  and  the  Arabs.  See  Moham- 
med. 

Aragon,  bequest  to  the  Templfn  byAU 
ftmao  I.,  and  reversal  thereof  1  492  — 
rise  of  ue  kingdom  In  political  impor- 
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tanoe,  £20 — strufele  for  the  >uoe«8s!oQ 
tottB  crown, 620^-^2  ^points  of  Inter- 
est in  its  form  of  goremment,  621  — 
priril^ee  of  its  nobles  and  people,  S24^ 
o25  —  its  n&taral  defects  and  political 
•drantages,  626,  626  —  sUtiiitics  of  its 
wealth,  population,  Ito.,  62S,  note*  — 
grant  of  the  "  priyilege  of  anion/'  627 
—  saperseaslon  thereof,  628  -  -  the  office 
of  justiciary ,  629  —  Instances  of  that  of- 
ficer's lnt^;rity  and  courage,  629,  and 
of  the  subroiftrion  of  kings  to  his  de- 
crees, 688, 684  —duration  and  responsi- 
bilities of  the  office,  634  —  the  Corted  of 
Aragon,  686  —  social  condition  of  the 
kingdom.  688  —  its  union  with  Castile, 
ib.  —its  burgesses,  ii.  621,  noU^. 

Archers  (English),  iniincibility  of  the, 
at  Crecy  and  Poitiers,  i.  66.  See  Mili- 
tary Systems. 

Architecture,  as  lllustratiTe  of  domwitlo 
progress,  ii.  686 — early  castles  in  Eng- 
land,  ib.  — imprOTements  thereon,  636 
—early  houses,  687  —  rerlTal  of  the  use 
of  bricks,  688  —  arrangement  of  ordi- 
nary manrion-houses,  639  —  dwellings 
in  France  and  luly,  689,  640  —intro- 
duction of  chimneys  and  glaM  win- 
dows, 640,  642,  and  not*.%  —  house  fur 
nlture  and  domestic  conveniences, ^2, 
648,  and  notes  —  fiirmhouses  and  cot- 
tages, 648 — ecclesiastical  architecture, 
its  grandeur  and  varieties.  544,  617, 
and  fioles  —  domestic  architecture  of 
the  12th  and  14th  centuries,  669,  661. 

Arlan  sovereigns,  tolerance  of  the,  4. 17 
and  nott  *. 

Aribert  declared  king  of  Aquitaine,  i.  120. 

Aristocracy.    See  Nobility. 

Ariiitotle,  writings  of,  how  first  known  in 
Europe,  H.  009  and  note  *  —  ignorance 
of  his  translators ,  612  and  note  ^ — char- 
acter of  the  Aristotelian  philosophy, 
618 — its  influence  on  reMji^ion,  ib.f  notes. 

Armagnae  (count  of)  opposes  the  duke 
of  B.urgundy,  i.  80  —  nia.s.>Mcre  of  him- 
self and  partisans,  81 — assassination 
of  a  later  count  of  Armagnae,  96. 

Armagnacs,  ri^  of  the  f«rrion  of  the,  1. 
80  —  tactics  of  the  dauphin  towards 
them,  ib.  —  their  league  with  Henry 
IV.  of  England,  82  — their  defeat  by 
the  Swiss,  687. 

Armorial  bearings,  general  Introduction 
of,  I.  190  — instances  of  their  earliest 
use,  191,  note. 

Armorlcan  repnblie,  questionable  exist- 
ence of  the,  i.  16  —  hypothe«ds  of  Dubos 
relative  thereto,  ib.note  —  further  elu- 
cidation thereof,  109 — supposed  extent 
of  its  territories,  100, 110. 

Armor.    See  Military  System& 

Artois.    See  Robert  of  Artols. 

Arundel  (bishop  and  archbishop),  re- 
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monstrates  with  Richard  II.,  U.  276  — 
deprived  of,  and  reinvested  with,  the 
great  seal,  2S0  —  his  subsequent  deprl- 
vation  and  banishment,  284 

Arundel  (eerl  of,  temp.  Richard  II), 
tftvored  by  the  parliament,  ii.  272  — 
his  conduct  as  a  lord  appellant,  279  — 
his  breach  with  the  duke  of  Lanoaster, 
281  —  refuses  to  aid  In  l^Umatlng 
Lancaster's  children,  282  —  Us  decapi- 
tation, 284. 

Asehafienburg,  concordats  i>t,  II.  48. 

Athens  (duke  of).    See  Brienne. 

Augustin  (St.),  specimen  of  the  verses  of, 
iT  476,  note  i. 

Aulic  council,  powers  and  jurisdiction  of 
the,  i  676. 

Ausplcius  (bishop  of  Toul),  character  of 
the  poetry  of,  ii.  476  —  specimen 
thereof,  t6.,  note 

AuRtrasia,  characteristics  of  the  people 
of,  i.  122,  128. 

Auxiliary  verb  active,  proliable  cause  of 
the,  ii.  474. 

Averroes,  error  relative  to.  ii.  006,  note^ 
—  his  eminence  as  a  philosopher,  600, 
note  * —  tendency  of  his  commentaries, 
618. 

Avignon,  removal  of  the  papal  court  to, 
ii.  80  — rajyacity  of  its  popes,  83, 86— 
its  abandonment  by  the  pop<»i,  88. 

Adncourt  (battle  of),  i.  88  and  ttou. 

Bacon  (Roger),  a  true  philosopher,  IL 
612,  note  ^  —  his  acquaintance  with 
mathematics,  616  —  parallel  between 
him  and  Lord  Bacon,  ib  ,  note*  —  hia 
knowledge  of  Greek,  644. 

Bagdad,  celebrity  of  the  early  khalift  of, 
i.  597  — character  of  its  later  khaUft, 

698  — frequency  of  their  assassination, 

699  —  defection  of  ite  provinces,  ib. 
Bs^iazet,  military  successes  of,  I.   007  — 

defeated  and  raptured  by  the  Tartars, 
609. 

Baltie  trade.    See  Trade. 

Banks  and  bnnkers  of  Italy,  II  680. 

Barbiano  (Alberic  dl),  military  eminence 
of,|.  466  — his  pupils,  461. 

Barcelona,  feudal  submission  to  France 
of  the  counts  of,  1.  28,  note  —  its  early 
commercial  eminence,  ii.  621 — Its  code 
of  maritime  laws,  628  and  note ;  —  and 
of  marine  insurance,  629,  note* — its 
bank  of  deposit,  630. 

Bardas,  revival  of  Greek  literature  by, 
Ii.  648,  no(«*. 

Bardi,  Florentine  bankerSjEngUsh  cua. 
toms  fiinned  by  the,  ii.  629,  note  >. 

Barons  (in  France),  occasional  sssem- 
blages  of  the,  i.  217  —  consequences  of 
their  non.«ittendance  at  tne  royal 
oouncll,  219, 220  —  thqr  become  sutiject 
to  the  monaioh,  220  —  their  privllegw 
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eortalM  by  PhlUp  IT  ,  9M.    See  No- 
biUty. 

Barristen'  ftei  In  the  Ifith  eeDtucy,  U. 
669. 

Beele,  coandl  of.    Bee  GoundL 

Beaumaoolr,  deflnltioD  of  the  three  eon- 
dltiooi  of  men  by.  L  199-196. 

Bedford  (duke  of)  regent  for  Heniy  VI., 
I.  86  —  hie  charmrter,  ib.  ~  hb  farceeace 
in  Fnmoe,  tb.  —  overthrow  of  his  fbrces 
by  Joan  of  Arc,  87. 

Belgrade,  ftiege  and  relief  of,  i.  582. 

Benedict  XI.  m»ncilee  PhUip  the  tMix 
to  the  holy  me,  ii.  29  —  he  leecinda  the 
bum  of  Bonilhee  VIII.,  80. 

Benedict  Xll.,  purport  of  his  letter  to 
Edward  III.,  L  61,  nou  -  his  rapacity, 
U.  84. 

Benedict  XIIT.  elected  pope  by  the 
Avignon  cardinals,  ii.  88  —  deposed 
by  Um  council  of  Pisa,  89  —  Spain  sup- 
ports him.  ib. 

Benedictine*,  ezemnlaxy  agricultaral  la* 
bors  of  the,  ii.  648.  mote  *. 

Bencflcce.  grants  of  land  so  railed,  1. 161 
—  conditions  annexed  to  them.  ffr.  » 
their  extent,  162  and  nott  ~  their  char- 
acter under  Charlemagne  and  Louis 
the  Debonair.  8U3-  vteiis  of  varioas 
writers  concerning  their  nature,  308- 
806  —  character  of  hereditary  bene- 
fices, 810  —  their  rpgeneratlTe  effects 
upon  the  French  people,  ib. 

Benevolences,  bv  whom  flnt  levied  In 
Rngland^  ii.  899. 

Berenger  I.  and  IT.    See  Italy. 

Bermndo  III  (lUng  of  Leon),  killed  in 
battle,  i.  488. 

Bernard  (grandson  of  Charlemagne),  de- 
prived of  sight  by  Judicial  sentence,  i. 

Berry  (duke  of),  appointed  guardian  of 
Charles  VI.,  L  74  —his  character,  77. 

Bianchi.    Bee  Superstitions. 

Bianchi  and  Nerl,  fictions  of,  L  887,  U. 
627. 

BIgod  (Roger,  earl  of  Norfolk),  patriotism 
of,  ii.  214. 

Bills.    Sec  Parliament 

Birth,  privileges  of.    See  Nobility. 

Bishops.    See  Church,  Clen^. 

BUnchard  (Alain),  utUustiflable  execu- 
tion of,  1.  91. 

Blanche  of  Castile,  acts  as  regent  during 
the  minority  of  Louis  IX.,  i.  42  -  quells 
the  rebellion  of  the  barons,  ib.  —  in- 
stance of  her  undue  influence  over 
Ix)uis.  44. 

Bocfarcio.  occa-<ion  of  the  Decamerone 
of  i.  67,  fioiei  — appointed  to  lecture 
on  Dante,  H.  680. 

Boccan^ra  (Simon),  first  doge  of  Genoa, 
story  of  the  election  of,  i.  483. 

Boclasd,  natnrs  of,  U.  86-198. 


BUROUlfDIAirS. 

Bohemia,  nature  «f  its  conneetton  wUh 
Germany,  i.  677 —  its  polity,  ift  ~tiw 
Ilussite  controversy  and  its  resoltK, 
678,  679 

Bohua  (Humphrey,  earl  of  Herafbrd). 
patriotiism  of,  ii.  216. 

Bollngbroke  (earl  of  Derby  and  doka 
of  Ilereford),  ^ade  lord  apr«IlanL 
U.  279  —  he  sides  with  the  kirc.  261  — 
his  quarrel  with  the  duke  of  Norfolk, 
286-  advantage  taken  of  it  bj  Kiehard 
II  ,  288  and  note ^f~hS»  acct^^ioa  Co 
the  throne,  288.    See  Heniy  IV. 

Boiognese  law-schools,  ii.  689. 

Boniikce(St.).    See  Winfrid. 

Boni&ce  Till.  suHpected  of  fraud  townida 
Celestine  V,  ii.  26  — his  extravagant 

Eretensions,  ib.  and  note  —  disregaid  of 
is  bulls  by  Edward  1.,  26— his  db- 
putes  with  Philip  the  Fair,  27.  29  — 
success  of  Philip^s  stratagem  against 
him,  29  —  his  death.  r6.  —  resrindmcnt 
of  hb  bulls,  80  ~  (X'kham's  dialocne 
against  him,  S3,  note  <  —  rgectkni  ol  ois 
supremacy  by  the  English  barons,  S6 

Bonilkce  IX  ,  elected  pone,  ii.  88— bis 
trafBc  in  bencficve,  41.  42  —  his  rapae- 
ity  in  England  checked,  46, 46. 

Books  and  booksellers.    See  teaming. 

Borouffhs.  See  Municipal  InstitutMos, 
ParUament,  Towns. 

Braccio  di  Montone,  rivalry  of,  with 
Sfona,i  401,462. 

Brienne  (Walter  de,  duke  of  AtheDs), 
invested  with  extreme  powers  in  Flcr- 
enre,  i.  411  —  his  tyranny  and  ex- 
cesses, 412  —  his  overthrow,  ib. 

Britany,  origin  of  the  people  of,  i.  106 
and  note* — grant  of  the  duchy  to 
Montfort,  t6. — its  annexation  to  the 
crown,  107  —  alleged  existence  of  » 
king  of  Britany,  109  —  right  of  its 
dukes  to  coin  money,  204. 

Bronehaut,  queen  of  Austraria,  i.  19  — 
her  character  and  coodoct,  note  19.  V 

—  her  mayor,  Protadius,  120  — her 
scheme  of  government,  122  —  she  lUls 
into  the  hands  of  Clotaiie  II.,  and  b 
sentenced  to  death,  124—  cause  of  her 
overthrow,  note  169,  286,  300  —  pope 
Gregory  I.^s  adubtlon  towards  lier,  i. 
(KM,  tioreV 

Burhan    (earl   of),    made   ooostabto  of 

France,  i.  86. 
Burdett  (Thomas),  cause  of  tlw  execution 

of,  ii.  898  and  note  K 
BurgesMS     See  Parliament. 
Burmwes  of  the  palisades,  origin  of  the, 

Burgnndbns.  Roman  piufluces  oeonplad 
by  the,  i.  16  —  their  tobranee,  17,  note* 

—  their  mode  of  dividing  conquered 
provinces,  161  —  ehicidatovy  obaerv^ 
tSona  thereon,  268, 27L 
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BUROUKDT. 

Boisoady  (Eude*^  duke  of),  andertakM 
tlM  protection  of  his  niece  Jane,  I.  67 
— he  betrays  her  cause,  ib. 

Burgundy  (duke  of),  named  nfoardian  of 
Gharias  VL,  i.  74  — loses  his  ascen- 
dency oTer  the  Ung,  78 — regains  It, 
ib,^bU  death,  79. 

Burgundy  [John,  duke  of,  '*  Sans-peur  "). 
swassinates  the  duke  of  Orleans,  1. 79 
— his  supposed  provocation,  Uf. ,  nou  — 
obtidns  pardon  for  the  crime,  80  —  con- 
sequence of  his  reconciliation  with  the 
court,  ib,  — is  assassinated,  81  and  no(s 

—  his  defbat  at  NicopoUs,  607.  note *. 
Burgundy  ( Philip,  duke  of),  allies  him- 
self with  Henry  Y. ,  i.  88  —  his  French 
predilections,  89  —  and  treaty  with 
Charles  VII.,  ib.,  97,  96— splendor  of 
his  court,  96  — joalou'^y  of  his  suliiJectB 
concerning  taxation,  100,  note  K 

Burgundy  (CkarUSf  duke  of),  character 
and  ambitious  designs  of,  i.  98  and 
nols,  99— his  contumacious  Rut{)ecti,99 

—  his  rash  enterprises  and  failures,  100 

—  is  defeated  and  killed,  r6.—adTen- 
tures  of  his  diamond,  101,  note. 

Burgundy  (Mary,  duchess  ol[),  deflsnds 
her  rights  yp^t  Louis  Xl.,  1.  100 
and  notes,  102 —  marries  Matimilian^of 
Austria ;  her  death,  102. 

GahaUeros  of  Spain ,  privileges  enjoyed  by 
the,  i.  491. 

Calais,  attject  condition  of  the  citlsens  tx^ 
i.  68,  note^  —  terms  of  instruments 
signed  there,  69. 

Galixttns,  tenets  of  the,  i.  679. 

Calixtus  II.  (pope),  compromise  effected 
by,  i.  658  — he  abolishes  feudal  senioes 
by  bishops,  669. 

CalTerley(9ir  Hugh),  characteristic  anec- 
dote of,  1.  74. 

Cambridge  university,  first  mention  of, 
il.  mi,  note  fi. 

Canon  law,  promulgation  of  the,  il.  2 — 
its  study  made  imperative,  3 

Capet  (Hugh),  usurpation  of  the  French 
throne  by,  i.  80,  81  —antiquity  of  his 
femily,  9j,  note  ^  —state  of  France  at  * 
his  accession,  86  -opposition  to,  and 
ultim&te  recognition  of  his  authority, 
ib.  and  note  *  —  period  of  his  assumption 
of  regal  power,  183 — d^^ee  of  author- 
ity exerciiwd  by  his  immediate  descend- 
ants, 83, 140  —  his  sources  of  revenue, 
207. 

Capitularies,  what  they  were,  I.  218  — 
tiiclr  latest  date,  216  and  note. 

Caraccioli,  Ikvorite  of  Joanna  11.  of 
Naples,  I.  469  —his  assassination,  471, 
note. 

Carloman,  inheritance  of  the  children 
of,  usurped  by  Charlemagne,  1.  28, 
noteK 


CBABUBMAOKB. 

Carlovinglan  dynasty,  extlnetioD  of  the, 
1.81. 

Carrara  (Francesco  da),  Terona  seised  by, 
i.  446— killed  in  nzlson,  ib. 

Carroccio,  the,  L  44o  and  note  *. 

Castile  and  Leon  united  into  one  king- 
dom, I.  488  —  their  subsequent  redivi- 
sion  and  reunion,  492,  498 — composi- 
tion and  character  of  the  cortes  of 
Castile  [see  Clortesl,  the  council  and 
itti  ftiucUons,  616, 616 — administration 
of  justice,  616  — Yiolatlons  of  law  by 
the  kings,  617  —  confederacies  of  the 
noblliby,  618  — dmllarfty  of  its  polity 
to  that  of  ISngland ,  619 — establishment 
of  tithes  in  Castile,  620,  note  i. 

Castle,  graphic  description  of  a,  I.  812. 

Castruccio,  Oistrucanl,  success  of.  i.  890l  ' 

Catalonia,  character  of  the  people  of;  L 
687 — severity  of  the  state  of  vlUenage 
there,  tb.,note*, 

Catharists,  religious  tenets  held  by  the, 
il.  670. 

Catholics,  treatment  of  the,  by  their 
Gothic  conquerors.  L  17,  note  *. 

Cava  (count  Julian's  daiuhter),  legend 
of  the  seduction  of,  I.  641. 

Celestine  V..  fhund  of  Boniikoe  YIO.  to- 
wards, il.  26. 

Champs  de  Man.    See  Field  of  March. 

Charlemagne,  reunion  of  the  Prankish 
empire  undter,  i.  23  and  note  ^  —  his  Tio- 
toxies  in  Italy  and  Spain,  28, 24 ~  ob- 
stinate resistance  and  ultimate  lub- 
mission  of  the  Saxons  to  his  rule,  24 — 
Ills  Sclavonian  conquests,  i&.->  extent 
of  his  dominions,  ib.  — his  coronation 
as  emperor,  26  and  no<«  ^  —  Its  conse- 
quences, 26  —  his  intellectual  acquire- 
ments and  domestic  improvements, 
ib.  and  note"^ — his  vices,  cruelties,  re- 
ligious edicts,  26  —  his  sons  and  suc- 
cessors, 27  —  his  control  over  the  clergy, 
29 — degeneracy  of  his  desoendantsTw 

—  state  of  the  people  under  his  rule, 
81  —  his  dread  of  the  Normans,  88  —  his 
alleged  election  by  the  Romans  as  em- 
peror discussed.  126-129  —  question  of 
succession  Involved  in  his  elevation  to 
the  imperial  title,  129,  180  —his  wise 
provisions  relative  to  fugitive  se'rlli,  197, 
note  '  —  his  revenue  how  raised,  208  — 
peculiarities  of  his  legislative  assem- 
blies, 212, 213  -  French  ignorance  of 
his  character  in  tlie  14th  centuir,  224 

—  his  capitulary  relatire  to  tithes, 
619,  620,  nor«»  — his  authority  over 
the  popes,  662 — state  of  his  education, 
U.  80  and  note  i  —  his  library,  86, 
note  —  his  encouragement  of  onieals, 
87  —  his  agricultural  colonies,  619  — 
public  schools  in  France  due  to  him, 
608— becomes  a  disciple  of  Alcuin, 
606. 
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ChBilwtkeBftd.    SMChariMoT! 

ChailM  the  BaJd.  Dhare  of  «inptf«  ailot- 
t«d  to,  i.  ^dtf^aod  mou  oa  p.  A)  —  rmTjtgM 
of  tiM-  Nurmaiui  during  hi^  reuriL,  dl  — 
hi*  mbcciie  gorenunent  aoU  its  roose- 
qnnic**,  13d  -  hb  Mansh  »ubaivoaioa 
to  tbe  liiURh.  629,  690  he  di»obejs 
Adnma  II..  64^ 

Um  Fat.arcr»loci  and  depon^ii 
q(  L  80  —  poritioa  of  German}  at  hii 
rlrath,  54» — anv^iM**  ctf  |M>po  John 
TlU.towanbhim.tHo. 

Charles  th»  Simpie,  pobrv  of,  townd*  the 
Nonnaitf,  i  34. 

CharlcelV  <theKalrVeM«ods  tb^thrane 
ponaaat  to  the  8aac  law,  i  Ut  —  coa- 
dart  of  Edward  111.  of  Si«laiid  aftar 
hid  deetb,  t». 

Charice  V.  v^be  Hlw),  sabmite  to  the 
peace  of  BrvUgni,  i.  »^  —  hit  mmmons 
to  Edward  Uie  BUrk  Prlnre.  72— hb 
treaty  with  II<rnry  of  Ca.<(tiie,  t6  ,n^,e* 

—  hw  wiccejeeti  a^n«t  the  EiigU>h.  73 

—  his  pmnatuiT  death  and  ciMzarter, 
74,  75  —  erizaiv  of  hb  trra»urcs  b\  the 
doke  of  Ai^>u,  74—  expenees  of  bis 
hoofehold.  77,  note  >  —  his  cooflicts 
wtth  the  Statee-<;«neTal,  227, 228  —  be 
imposes  taxes,  without  their  coneent, 


Charles  ▼!..  acresrion  of.  1.  74  — stato  of 
France  during  hb  rvifni,  75 — dtfpats 
the  ritiwD«  of  (ih«>nt,  7i:>  miftappUca- 
tkn  of  taxes  during  his  ntinoritj ,  77 
and  noit  *  —  bi»  Mrixure  with  inieuiity, 
78  -  -  disgraceful  con<htrt  of  bi<  queen, 
•k  and  aeir—  hb  acalb.  85—  hb  sub- 
misnon  to  the  n-moo»Crmncee  of  the 
$*tat«s-C;enerai.  228. 

Charles  Yll  ,  sute  of  Frsare  at  the 
afc«'*t>u»n  of ,  L  bo  —  hi.*  in.poTerisbed 
excb<><|urr,  N>  —  hb  Scotch  auxiliarieA^ 
i6- —  hb  cbararter  and  choice  of  favor- 
ites, 87  — change  wrought  in  hb  for> 
tune*  by  Joan  of  Arr,  87.88  —  hi*  con- 
sectioQ  with  Agnes  Sorel,  S8,  notf  '  — 
TCStoree  Ritbemont  to  power,  89  — is 
reconciled  with  the  duke  of  Burgundy, 
90  —  rr-conquerv  the  proTlnceii  nd*^  to 
the  Kngli^h  crown,  91  —  hb  cruelty  to 
foglbh  captiTc<>,  92 —  ronM^lidatk>n  of 
hb  power,  t^  —  iuitunrction  of Guience 
against  taxatioo,  93  and  nor^-  hia 
conduct  relative  tjg  the  Statee-Qeneral, 

229  -  lie  leTics  taxes  of  hb  own  will, 

230  —  he  enacts  the  Pragmatic  Sanction 
of  Boorges,  ii.  50 

Charles  Till.,  accession  of,  i.  104  — con- 
test for  the  rpgency  daring  hb  minor- 
ity, 1^  231  —  marries  Anne  of  Britany, 
106  -  consolidation  of  the  French  mon- 
archy under  hb  sway,  lu7  and  mcu^  — 
proceedings  of  the  Stotca-Qensnl  dor* 
i^  his  minoxi^,  281, 282. 


_  (I  oTMmiilsiKMteieof 
of  Naples  hy ,  L  3)1 — he  puti 
Coniadin,  the  heir,  to  death,  882  — he 
defeats  the  Gtiihdina  and  coeams 
eai^r,  t*.  and  «•!*  —  revolt  cf  Ids 
JeLte,3il6. 

CbariMlI  of  Naples,  w  of  I 
against,  L  4fi5— his  death,  •». 

Ch^  Rs  of  Daznoo  (IIL  of  Naplss).  fan- 
plicated  in  the  marder  of  Andtem,  L 
4tm,  iMtf^*— pttU  qneea  Joanna  to 
death,  4t)7  —  his  assassinatko,  488. 

Charles  IV.  of  Gera;a^y,  fingalar  char- 
acter of,  i.  5432, 668— hi«  Qolden  Ball, 
6d3  and  564  notei  — he  alknatos  the 
imperial  domains,  571— adi 
of  Bohemia  nmier  liis  ni)e,57B. 

Charles  Martal,  conqoest  of  the 
by,  i.  20' aba  and  importaaeeof  the 
battle,  tft.  ~  Its  otowt,  25  —  his  spoUa- 
tkiQ  of  the  dmreh.  fiSl. 

Charies  of  Naeam  (the  Bad)  tmnlts  im 
France  ezcified  by,  i.  06  —  hk  Crimea, 
A.  —  allies  hfanaelf  with  Sdwaid  in.,  A. 

Okartered  towns.  Sea  Uankipal  lBati> 
tntioas.  Towns. 

Cbanrar  ( Geofli^,  tor ifawon j  boras  hj 
his  writings,  IL  3bl,  noce—chametar  of 
hb  works,  687, 688. 

Chaucer  (Sir  Thomas),  rdiukad  by  Hcbit 
IV.,  ii.  801. 

Chiidebert  (eon  of  OoviaX  domiakw  al- 
lotted  to,  L  18  and  natt  *  —  hL»  propo> 
sal  rekstive  to  CkNtomlr's  children,  SO, 
moi*. 

rhildeiick  in.,  depositkNi  of,  I.  SL 

Children,  crasade  badertaken  by,  fL  488, 
mtUK 

Chilperie,  gaSitj  eondoctHif  Fredcgonde^ 
the  queen  of,  L  19,  124  — oppnsaaies 
taxes  levied  by  litan,  297—  tnmnlt 
whkh  ensued,  i6.—  what  followed  after 
his  death,  ib,  —his  attempts  at  poetxy, 
ii.  476  — his  attack  on  the  sanctvuty, 
495. 

CLimneys.    See  Archltectnra 

CLiralrv  as  a  school  of  mond  disdpHaa, 
iL  576— icmotencas  of  its  origin,  A.  — 
ii.diTidaal  honor  its  Iteystoaa,  578  •> 
types  of  chivalry,  579  and  natr  <  — iH 
original  connection  with  feudal  ser- 
vice, 579— elftct  of  the  ciusade*,  680 

—  iU  connecthm  vith  retlcloo,  580. 681 

—  entbusiasm  Ineplrcd  bv  fpiJUntry, 
581,  583— UcentioQsness' incident  to 
cbivalr}- ,  584  —virtues  inculcated  bv  tt, 
586— practice  of  courtesy.  UbeiaU^. 
and  Justice,  586.  688  —  obligations  of 
chivalry  to  the  Esst,  688  —  its  attendsat 
crils,  ^ — education  preparatoey  to 
knighthood,  590  — chlvalrie  festivals, 
591  —  toumameats  and  thdr  dancers, 
582  — privil^M  of  knighthood,  ift  — 

ainlrr*trlt  thiioto,  GBS^  aad 


—  mlllUrj  HrrW:   kii<ghli  ud       bin  nltrUan  u  pope,  II.ST  —  dhil 
""        ■       "  "    "■  )        (hv  pipocy  thflrvnpiMi,0d  —  pTDCCi 

)       Ut^r  tall  <J»lb,  aa,  89. 
1     Clflr^,  HjlaiDdvDcf  of  ttM  [ttrnp.  C: 
"""*■"■■"  ■  ■""     '-heir pTi»lleg» 


r  cblnJrr.  695  — iDflutnn 


tbii  feudnl  lyiUm,  lM,19e~ 
pntaUi,  IH,  UK'  — thdr  p> 
tloD  In  legULillTs  pra»»ill]i^  i 
—  prlillega  of  thdi  IciunM, 


Hi  praparty,  ( 


a  paiHHioiu   321  inj 
UcfpiUDD  la  tbe  uliiilii- 


IMiMloaafjuaUi 

^1^  InH  aaii<^,  SK — nuln  thmni 
bS— ilgiu<4KtioawUie  <■»»,  il. - 
CbATlvmunH^l  edkU  nlUlTfi  to  itd  hi 
«n,S2i,62S  uiuiu  — IWusump 

Unci,  SIS,  63a-a)»4<^°'»iu»°^<i 
Ingluil  lolu  pnlsulaiu,  SSI  —  Id'ik 

tLfil  — Ugh  chiiRli  priaclplu  ilwiy 
■MKtiu^.'W, ^6.'  SeeSyrg^OD 


iiuliiltlaa  of  pii]ldal  poiret,  02 
[■idr  Bsgtacl  of  ibr  rulo  of  ™ll 
r,  MS  —  luiliiiaft  of  Uh  mi 

"uw"  Engliib  cl«tJLWB,  690, 
pnctk*  of  aimoD]',  OSO— corn 
■  liltf  mi'iln.-d  In  Ih*  ttuce 
KhopB.ib.  —  likterftmiH  of  Ihs 


HS.V 


^mkrl  I.jiB  —  nAxu  at  W. 
.Dclp]«,  iX  —  prieAti  oxeoute 
nlng,  ifr.>  nofi  <  —  Iplritum]  pi 
I   KajUab    puUuiwDl.   lis. 


t  MunlelpBl  lastitutloiu  ud 


by,  U,  18- 
klng  lo  till  I 


483  —  Ihilr  mooanle  •!«•,  496 

druDk.  iW.  HDl!  1.  Sn  Chairh 
utarieA.  Papal  Power,  SuperflUtI 
JllBon  (coniUblt   lie),  ImmmH 

^lodcHDlr  (Bon   of  Cloth),  dotnlnli 


ll  him,     Clotnlre  II.,  1 


— kcoapta  Uu  atli  of  ami 
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CLOVIB  II. 

•nd  ««<««  — defaatg  the  Alflmaanl.lS 

—  his  coDTcnion  to  Christianity,  17  — 
dcfeftta  AUric,  r6.  —  hit  Imst  exploit! 
and  B&Dgoinary  policy,  18  and  note  i  — 
dlTirion  of  bis  dominions  amongst  bis 
■QQB,  18  and  notes  —  the  la.«t  of  bis 
xmre,  21  —  his  alleged  subjection  to  the 
emperors  dliKussed,  note  111.,  Ill  117 
-~  bis  limited  anthority :  story  of  the 
Tase  of  Soimons,  157  —  theory  built  on 
the  story ,  2X2,  2d3  —  crimes  of  himself 
and  bis  grandson,  ii.  498  and  nou  ^. 

CloTis  II.,  aocefision  of,  I.  124. 

Cobham,  lord  (f«mj».  Riehard  U.).  haa> 
lirhed.  ii.  284. 

Coining,  extensive  practice  of,  amongst 
the  French  nobles,  S.  808  — debased 
money  issued  by  them,  204  —  sys- 
tematic adulteration  of  coin  by  the 
kingfl ,  208 ,  226 ,  £27  —  measnrcti  adopted 
for  remedying  these  ftvuds,  2(^.  note  i 

—  grant  of  taxes  made  conditional  on 
restoration  of  the  coin,  226  —  priests 
executed  for  coining,  ii.  47,  nole^  — 
an  abbot  hanged  for  the  same  offence, 
403  —  clipping  of  coins  by  the  Jews, 
666,  note  >. 

Cologne,  antiqnity  of  the  municipal  in- 
stitutions of,  i .  838. 

Coloni.  rharacterifiUcs  and  privileges  of 
the,  i  315. 

Combat      See  Trial. 

Comines  [Philip  de],  ehanusteristic  note 
on  taxation  by,  i.  281. 

Commodianus,  literary  remains  of,  ii.  476 
— specimen  thereof,  tfr.,  nott  ^.  • 

Comnenos.    8ce  Alexius. 

Conrad  (duke  of  Franconia),  elected  em- 
peror of  Germany,  i.  546. 

Conrad  II.  (the  Salic),  important  edict  of, 
relative  to  feud.«,  i.  167,  168  and  vote* 

—  elected  emperor  of  Germany,  547  — 
bis  ancestry,  tb.,  note  *. 

Conrad  III.  joins  in  the  second  crusade, 
i.  49  —  elected  emperor  of  GermaiiT, 
660.  551. 

Conrad  lY.,  accession  of,  i.  877  —  his 
struggles  for  dominion  in  Italy,  and 
death,  ib.  —  his  difDculties  in  Germany. 
664. 

Conradin  (son  of  Conrad  TT. )  attempts  to 
regain  his  inheritance,  i.  891  —  put  to 
death  by  Charles  of  Anjon,  392. 

Constance,  council  of    .S«e  CouneiL 

Constance,  treaty  of,  i.  864. 

Constantino  Y.  dethroned  by  his  mother, 
1.127. 

Constantinople,  advantageous  position 
of,  i .  600  —  its  resistance  to  the  Moslem 
assaults,  601  —  its  capture  by  the  Lat- 
ins. 604  —  its  magnlflcenre  and  popu- 
JouKnesis,  604,  605— Yandalism  of  its 
conquerors,  606  —  its  recapture  by  the 
Hrfy-ks.aoe— besieged  by  Bi^Met,  607, 


CBI7BADB8. 

and  by  Amoiatlii  610— afttaeked  hj 
Mahomet  II.,  ib.  — its  ftil,  tft.,611  — 
unrealised  schemes  for  its  recoveiy, 
612, 618. 

Constitution  of  «»«gi*»«i»-  See  Bo^Hih 
Constitution. 

Cordova  taken  from  the  Moon,  i.  488  — 
its  extent  and  vreaJth,  t6.,  tute  K 

Com.     See  Agriculture,  Trade. 

Cortes  of  C&ftiEile,  original  compoaition  of 
the,  i.  608  —  dwhidling  down  of  thdx 
numbrrs,  604  —  their  remonstxaaee 
against  corruption,  606  —  spiritual  aad 
tLniporal  nobility,  606, 606  and  nous  — 
control  of  the  Cortns  over  the  taxes,  607, 
608  — their  resolute  defence  of  ttidr 
right,  6(9  —  their  control  over  expendi- 
ture, ib. —  its  active  exercise,  610 — 
their  forms  of  procedure,  611  —  their 
legislative  rights,  and  attempted  limita- 
tions thereon  by  the  kings,  611-614  — 
their  right  to  a  voice  in  tJ^e  di^>oeal  of 
the  crown,  616,616  —  position  cf  the 
elogy  therein,  ii.  811,  n»te. 

Corvinus  (Matthias)  elected  king  of  Hun- 
gary, i.  582  —  his  patronage  of  litera- 
ture^ 588  and  note^. 

Council  of  Basle,  enmity  of  the,  towds 
the  papal  court,  ii.  42,  48 — reforsu 
effected  b^  it,  44  and  note  —  its  indis- 
cretions, t^.  and  45,  notes  i  *. 

Council  of  Constance  condemns  Jtlta. 
Uuss  and  Jerome  of  Pra^e  to  be 
burned,  i  679  —  deposes  John  XXIII., 
ii.  39  —  prepondaa.ncc  of  Italian  inter- 
ests therein,  40  —  French  opponcion  to 
the  English  deputies,  ib..  nott^"-  tac- 
tics of  the  caidiiials,  42  —  national 
divisions  in  the  council,  tb.  —  its  breach 
of  (kith  relative  to  Uun  and  Jeraae 
canvassed,  45  and  note. 

Council  of  Frankfort  convoked  by  Saint 
Boniface,  i.  637  — its  importance  in 
papal  hihtory,  ib. 

Council  of  Lvotts,  i.  877, 664. 

Council  of  Pavia,  U.  234. 

Council  of  Pisa,  proceedingt  at  tbs,  B. 
39. 

Cours  pleni^res,  character  of  the,  i.  217. 

Courtney  (archbishop),  despoiled  of  his 
temporalities,  ii.  273. 

Crecy,  battle  of,  i.  64 

Cref<centius  put  to  death  by  Otho  III.,  i 
347  and  note. 

Crusades,  origin  of  the,  i.  45  —  energetic 
appeals  of  Peter  the  Hermit,  46  — 
induccmeatfl  oflered  to  tboee  who 
joined  in  them,  47  —  crimes  and  mi» 
eries  attendant  on  tltem,  48  —  results 
of  the  first  crusade,  49 ^second  cru- 
sade, ib.  —  its  fiiilure,  A  and  notts  — 
origin  of  the  third  crusade,  61 — its 
Ikmous  commanders  and  inconclusive 
results,  tb.  —  crusades  of  St.  Louis  and 
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khair  miwimble  «|^(Ilog,  62  and  note  — 
eaase  of  Um  CMMtioa  of  crandos,  li. 
497  —  tli«ir  (iemomllsiqg  tafluence,  499. 
Cypr'»n'8  Tieirs  relatlre  to  charch  gov- 
ernmeDt,  I.  681,  no<«'-»  further  ob- 
serTatioos  thereon,  11.  61, 62. 

Dagobert  T.,  InaigDlfleaaoe  of  the  ■nccee- 
aon  o(  i.  20  —  nature  of  the  authority 
exercised  by  him,  124  —  progress  of  the 
arts  in  liis  reign,  126L 

Dogobert  II.,  name  of,  how  restored  to 
history.  L  117. 

Damaseus.  degeneracy  of  the  khalift  o£ 
I  696,697. 

Danes,  Bogland  flcst  infested  by  the,  t. 
83 

Dante  Allghleri  expelled  fh>m  FlorenoOf 
L  887  — his  birth,  U.  627  — stvle  of 
his  Vita  NuoTa,  t^.,  note— charac- 
terisUes  of  his  neat  poem,  628,  629— 
enthusiasm  which  attended  its  pub- 
lication, 629. 

Dauphln6  annexed  to  the  French  crown, 
1. 107  —  Its  origin,  i6.,  note  *. 

Defiance,  Institution  of  the  right  (^,  i. 
672  —  Its  aboUtion,  678. 

De  la  Mare  (Peter),  opposes  the  duke  of 
Lancaster,  It.  264 — conduct  of  the  citi- 
sens  on  his  imprisonment  ^266 — elected 
speaker  of  the  commons,  266. 

Delia  Bella  (Olano),  improres  the  Floren- 
tine constitution,  1.406  — driTen  Into 
exile  409. 

Derby  (earl  of).    See  Bolingbroke. 

Diet.    Bee  Council 

Diet  of  Worms,  Important  changes  effect- 
ed by  the,  1.  671  — aboUshes  the  right 
of  defiance,  678  —  establishes  the  impe- 
rial ohamber,  674-676. 

Domesday  Book,  origin  of  the  term,  ii. 
660,  n«t4  1. 

Domestic  life  In  the  middle  ages,  il.  631- 
684  —  Income  and  style  of  living,  667. 

DottfflaH  (eari  of)  aids  Charles  TIL,  1.  86. 

DuelUne,  iatroduction  of  the  practice  of, . 
II.  487  and  note  K 

Du  Gnesclin  (Bertrand),  proceeds  to  Cas- 
tile, I.  67<-his  character.  78  — he 
serves  against  Peter  the  cruel,  496  —  Is 
taken  prisoner,  16. 

Danstao  and  Odo,  and  their  treatment  of 
Edwy  and  BIgira,  1.  631  —elucidatory 
remarks  relative  thereto,  11.  68-61. 

Earl,  origin  of  the  title  of,  li.  68,  nou  *. 
Ebroln,  exerrlM  of  supreme  power  by, 

I  20, 119, 126. 
Bocelln  da  Romano,  tyrannic  exercise  of 

ppwer  by,  i.  874  —  pretexts  to  which  his 

Infkmoos  cruelty  gave  bfath,  376,  not*  *■ 

—  his  fall,  891. 
Ecclesiastical  JurisdicUon.    Bee  Chnieh, 

Clergy,  Papal  Power* 


EKGLANB. 

Edessa,  extent  of  the  piinclpality  of,  L  49 
and  note  h 

Edward  the  Confessor,  popularity  of  the 
laws  of,  tt.  114, 139. 

Edward  L  offends  Philip  IT.  of  France. 
L  64  and  note — his  brother  Edmund 
ontwitted  by  Philip,  ib.  —  he  curbs  the 
power  of  tho<;leray,ii  22  —  his  tyranny 
towards  them,  ^—  his  reign  a  consti- 
tutional epoch,  213  —  his  despotic  ten- 
dencies, 214  —  he  confirms  theebarten, 
216  and  nole'. 

Edward  II.  marries  Isabel  of  France,  L  66 

—  he  yields  to  the  pope,  li.  86. 
Edward  III.  lays  claim  to  the  French 

throne,  L  69 —  its  ii^ustioe  shown,  ib. 
and  note  —  his  policy  prior  to  resorting 
to  arms,  60  —  bis  chances  ot  success, 
61  —  attempt  of  the  pope  to  disstiade 
him  from  the  attempt,  t6.,  note  —  prin- 
cipal features  in  his  character,  62 — ex- 
tent of  his  resources,  68, 64,  and  notes 
— excellence  of  his  armies,  64  and  note 

—  his  acquisition  after  the  battles  of 
Crecy  and  Poitiers,  66  —  his  alliance 
with  Charles  the  Bad,  66  —  conditions 
of  the  peace  of  Bretigni,  68  —  hb  stip- 
ulation relative  to  AquitaJne,  71  and 
note  I  —  his  reverses  and  their  causes, 
71 ,  72,  and  notes  —  his  opposition  to  the 
pope,  11.  36  —  proeress  of  parliament 
nnder  him,  261  —  his  attempts  at  en- 
croaclunent,  268-266 — asoendencv  of 
Lancaster  and  Alice  Perrers  over  him, 
263 — ordinance  against  Alice ,  264  —  re- 
peal thereof,  266  —  revival  of  the  prose- 
cution against  her,  266  and  note  ^  —  Us 
debts  to  Italian  bankers,  629. 

Edward  the  Black  Prince,  character  of, 
1.  62  —  his  victory  at  Poitien.  64— 
created  Prince  of  Aquitaine,  7l  —  his 
Impolltle  conduct  in  Oulenne,  72  — 
summoned  before  the  peers  of  France^ 
ib.  and  note  *  —  machinations  relative 
to  his  heir,  ii.  268  and  nol^>— his 
jealousy  of  the  duke  of  Lancaster,  264 

—  his  death,  266. 

Edward  IV.  accepts  a  pension  tnm 
Louis  XI. ,  i.  96  —  his  militaiy  force,  16. , 
ncte^  —  Louis's  reasons  for  declining 
a  visit  firom  him,  97  —  his  accession  to 
the  throne,  Ji.  846 — his  inexcusable 
barbarities,  ^7  —  popularity  of  his 
government,  896 — his  system  of  benev- 
olences, 899. 

Edwy  and  Elgiva.    8ee  Bunstan.    . 

England,  fliHt  inlteted  by  the  Danes,  1. 33 

—  its  resources  under  Edward  III.,  63, 
64 — causes  of  the  success  of  its  armies, 
66,86 — high  payment  to  its  men-at- 
arms,  86,  note  *  —  discomfiture  of  its 
troops  by  Joan  of  Are,  88  —  impolicy 
touching  its  rdations  with  France,  90 

—  deprived  of  Its  French  possessions 
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byChartat  TIT.,  A.>-lto  obMqnlow- 
DMS  to  tb«  hiermrehy,  681  —  its  op- 
poritioB  to  oorlcsutftSe^  jurisdiction, 
II.  aO-22  —  it«  procwt  AfEttiBBt  th«  ene- 
tiona  of  tlw  chazvli,  35  aod  noit$  — 
its  diu«  in  tbs  eouncil  of  OoDsteDce, 
40  ud  naU  *  — snaotmeDt  of  tbe  statnte 
of  prMBunim,  tf  —  eflect  of  WtcUff's 
prineipks,  47  —  progreM  of  th«  conn- 
try  nndar  the  Angio-Saxona  [we  An- 
fio-flnzont]  — its  stvteatthe  period  of 
ths  Norman  Conauest,  94, 95  ~  flruit- 
IsM  raslstaneo  of  Its  people  to  Norman 
rule,  96  and  motti  —  ezpalaion  of  its 
iweliiU  s  and  nwltreatoient  of  Its  no- 
bles, 97  and  note  — attempted  suppres- 
sion of  its  laognage,  96  and  note  — 
wholesale  spoliation  of  property,  100  — 
aldect  condition  of  Xnglish  occuplen, 
100,  101  ^Tnstness  of  the  Norman  ee- 
tatae  oxplalned,  101,  102  —  conqnered 
XnrluMl  compared  with  conquered 
Qaul,  108 — foreet  denuitatioDB  and  for* 
est  laws,  106  and  noiM—-' depopulation 
of  the  towns,  104  —  cetabUshment  of 
iradal  customs,  106  —  prceerration  of 
tlie  public  peace,  106 — diflerence  be- 
tween fcudallsm  in  England  and  in 
trance,  107, 106— batred  by  the  English 
of  the  Normans,  109  •>  opprnsdons  and 
exactions  of  the  Nonnan  govemmenti 
109,  111  —  nature  of  tbe  taxes  then  ley- 
ied,  111 ,  112  —  laws  and  thartcrs  of  the 
Norman  kings,  118, 114  —  banishment 
cl  Longehamp  by  the  barons,  115, 116 

—  establishment  of  Magna  Charta,  116 
— dlOenlty  of  overrating  its  value,  117 
—outline  of  its  proTkionn,  117,  118  - 
eonflrmation  thereof  by  Henry  III., 
119  —  eonstltntional  struggles  between 
hhnand  his  barons,  121,124  -  Umita- 
tlons  on  the  royal  prerogative,  124, 
1S6,  and  note*  -~  Institution  of  the  vari- 
ous oonrts  of  law,  125, 127  ~  origin  of 
the  common  law,  128, 130  ->  character 
■Bd  defects  of  the  Eng.ioh  law,  180, 132 

—  hereditary  right  of  the  crown  eetab- 
Ushed,  182, 1S4  —  legal  poiiition  of  the 
■entrv.  134, 186  —  causes  of  civil  equal- 
ity, IW.  189  —  character  of  it«  govern- 
ment, 849  —  prerogatives  of  its  kings, 
849-862  —  mitigation  of  the  forest  laws, 
852  and  note  —  Jurisdiction  of  its  con- 
stable and  marshal,  358,354,  and  notes 

—  spirit  of  Independence  exhibited  in 
mediaeval  ballads,  460, 461-  its  customs 
termed  by  Italian  bankers,  629,  note *. 

Bnglidi  constitution,  character  of  tbe, 
U.  864  ~  Sir  John  rorteecue'a  doctrine, 
856, 867  —  Hume's  erroneous  views  re- 
garding it .  867  JMO — causes  tending  to 
Us  Ibrmation,  860  —  effcet  of  the  loss  of 
Normandy,  862  —  real  sourcaof  English 
flisdwn,  9Si — ptiDd^as  involvi^  in 
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the  relatlooship  Iwtwwn  lords  nod 
their  vassals,  A.  —right  of  distress  on 
tike  king's  property,  865-  feudal 
sources  of  constitutional  liberty,  865 

—  infloenee  of  the  nobility,  886 — salu- 
tary provisions  of  Bdwanl  I.,  870  —  na- 
ture and  gradual  extinction  <^  viUcna^ 
872,382  — instances  of  tmncfas  and 
principles  whereon  they  are  fbunded, 
888, 889  —  doctrine  of  prerogative,  4S2, 
464.  See  Anglo-Saxons,  England, 
Feudal  System,  Parliament. 

Erigena.    See  Scotns  (John). 

Ethel  voli;  grant  of,  rdative  tottthw,  i. 

620.  note\  11.  67. 
Budes  elected  king  by  the  Franks,  1.  IS 

—  his  qualifications  for  the  dwmty,  A. 
Bndes  (duke  of  Burgundy).     See  Bar> 

gundy. 
Bndon  signally  deftats  ttie  Sararens,  I. 

121  —  receives  aid  ftom  Charles  llai«d, 

122. 
Engenius  IT.  (cardinal  JnlSan)  advises 

Uladiflhius  to  break  fkith  with  Amv- 

rath,  i.  581  —  its  Iktal  consequences,  S82 

—  other  instances  of  liis  perfidy,  &  9, 
note  1  —  his  contests  with  the  councils. 
42  -  hia  deposition  by  tbe  eonnea  of 
Basle,  48  and  iiot«>. 

Eurlc,  harsh  treatment  of  hto  ecQioiie 
sul^ts  by,  1. 17,  nou  >. 

Valse  Decretals.    See  Tridon. 

Famines  in  the  middle  ages,  fteqnencj 
and  extreme  severity  of,  i.  817. 

Felix  y.  (pope),  election  and  suneiMsrion 
of,H  48. 

Ferdinand  confirmed  In  his  sneeeniott  to 
the  crown  of  Naples,  i.  478  —  attempt 
of  John  of  Calabria  to  oost  Um,  tft.  — 
his  odious  rule,  482  and  note* 

Ferdinand  I.  of  Aragon,  independence  of 
the  Catalans  towaridta,  i.  687. 

Ferdinand  II .  of  Aragon  mairiss  lasbella 
of  Castile,  i.  601  -  -they  succeed  to  tbe 
Castilian  throne,  tb.  —  Ferdinand  in- 
vested with  the  crown  of  Aragon,  62S 

—  arranffement  of  tite  united  govern- 
ments. 588, 589  —  conquest  of  Qranada, 
689,540. 

Ferdinand  III.  of  Castile,  eaptue  of  Coi^ 
dova  by,  1.498. 

Ferdinand  lY.  of  Castile,  nrefalence  «f 
civil  dissensions  in  the  rngn  <^,  i.  486, 
496  ~  his  gross  violation  of  Justice  snd 
remarkable  death,  617. 

Feudal  system ,  rise  of  the,  1. 148 — luitare 
Of  allodial  and  saUc  hmds,  160-152  and 
notes  -  distinction  of  laws,  158, 154  — 
origha  of  nobility,  159, 161, 188  -  fiscal 
laikU  or  benefices,  their  nature,  condi- 
tion, and  extent,  161, 162  —  introduc- 
tion of  snbinlbodatkm,  168  —  origin  of 
Ibudal  tsnures,  164— costoin  of  penooal 


IKDEX. 


677 


FEUDS. 

eomzoendation,  165  —  its  chMaeter,  ib.. 
.166 —edict  of  Conrad  II.,  167, 168,  and 
ttoUs  —  principle  of  a  feadal  relation, 
168  —  rights  and  duties  of  vassals,  ib.-^ 
eeremonles  of  homage,  fealty,  and  in- 
▼esUture,  170  —  obligations  of  the  yas- 
sal  to  Us  lord,  171  —  military  service, 
its  conditions  and  extent,  172  and  notes 

—  feudal  incidents:  origin  of  relief^ 
178, 174  -  of  fines  on  alienation,  174  — 
the  custom  of  Jrirage  in  France,  176 
•—escheats  and  forfeitures,  177— objects 
for  which  aids  were  levied,  ib.  —  liinita- 
tioiis  thereof  by  Magna  Charts,  178  — 
Institution  of  wardships,  ib.  —  their 
vexatious  character  in  later  times,  179 

—  extortionate  and  oppressive  prao- 
tices  relative  to  marriages,  179,  180  -~ 
introduction  of  improper  feuds,  181  — 
flefe  of  office,  their  nature  and  variety, 
181,  182,  and  notes  —  feudal  law-books, 
182 -the  Milanese  coUoction,  183  — 
difference  between  that  and  the  French 
and  English  systems.  188,  184  — the 
feudal  system  not  of  Roman  origin, 
185.  186  — localitieA  over  which  it  ex- 
tended. 187,  188—  privileges  of  nobility, 
191, 19s  —  diOereoce  between  a  French 
roturier  and  an  English  commoner ^  191, 
note^ — condition  of  the  clergy,  194, 
196  —  of  the  classes  below  the  gentry, 
195  — awembliee  of  the  barons,  216  — 
the  cours  pl^ni^res,  217,  242  — legis- 
lative and  judicial  assemblies  [see 
Legislation,  States-Ckaeral,  Justice] 
— decUne  of  the  feudal  system,  248  — 
Its  causes :  increafle  of  the  domains  of 
the  crown,  247*  248  —  rise  of  the  char- 
tered towns,  249,  254,  [seeTownsl  — 
commutation  of  military  service,  255. 
[see  Military  Systems] — decay  of  feudal 
principles,  261  — influence  of  feudalism 
upon  the  Institutions  of  England  and 
France,  262  —  civil  freedom  promoted 
by  it,  268 — itn  tendency  to  exalt  war- 
like habits,  263,264— its  value  as  an 
element  of  discipline,  264  —  and  as  pro- 
ducing sentiments  of  loyalty,  264,  265 

—  the  mundium,  308,  note  —  essentials 
of  the  feudal  system,  309  —  its  princi- 
ples aristocratic  and  exclusive,  811  — 
GniaotV  description  of  a  feudal  castle, 
812  —  laxity  of  feudal  tenures  in  Italy, 
852  —  question  of  their  existence  in 
England  prior  to  the  Conquest,  ii.  85, 
93  — feudalism  under  the  Normans, 
105  —  innovation  introduced  by  Wil- 
liam I.,  106  —  difference  between  the 
feudal  jpoiiey  of  England  and  Prance, 
107,  109  —  tenure  of  iolcland  and  t>oc- 
land,  191, 194  —  abuses  of  feudal  rights, 
852. 

Feuds,  nature  of,  and  derivation  <tf  the 
word,  i.  806. 


FBAKCII. 

Flefe.    See  Benefices,  Feudal  System. 

Field  of  March  (or  Champ  de  Man), 
orlrin  of  ti.e  assemblies. so  termed,  i. 
210— their  caaracter,  210,  211  — not 
attended  by  the  Roman  inliabitants  of 
Gaul,  275— how  often  held,  299. 

Field  Sports.    See  Sports. 

Fines,  extent  and  singularity  of^  under 
the  Anglo-Norman  Idngs,  it  111. 

Fire-arms.    See  Billitary  Systems. 

Fiscal  lands.    See  Benefices. 

Flanders,  fraudulent  conduct  of  Philip 
IV.  towards  the  count  of,  i.  54— success- 
ful resistance  of  its  people,  55 — large 
capture  of  gilt  spurs  bv  them,  «&.,  note  * 
—  their  commerce  with  England,  64 — 
their  rebellion  against  count  Louis,  75, 
76,  and  notes  —  their  insubordination, 
99  —  their  resistance  to  taxation,  100 
and  note  —  their  woollen  manufS&cture, 
ii.  509,  510  —  their  settlement  in  Eng- 
land, 511,  fiot«*  — its  policy  relative 
thereto,  512  and  nou  *.    See  Trade. 

Florence,  curtailment  of  the  power  of, 
by  Frederic  Barbarossa,  i.  404 — exclu- 
sion of  the  Ghibelins  from  offices  .of 
trust,  i6.  — Dante^s  simile  relative  to 
its  unsettled  state,  ib. — corporations  of 
the  citizens,  405  —  its  magistracy,  i&.— 
curious  mode  of  election,  406— the  oon- 
dglio  di  popolo,  407— defiance  of  law 
by  the  nobility,  408  — Giano  delia  Bella 
reduces  them  to  obedience,  408,  409  — 
rise  of  the  plebeian  aristocracy,  410 — 
Walter  de  Brienne  invested  with  ex- 
traordinary powers,  411— his  tyranny 
^and  excesses,  412  —  his  overthrow,  413 
—  singular  ordinances  relative  to  the 
nobles,  413— machinations  of  the  Guelfe 
and  persecutions  of  the  Ghibelins, 
414-416  and  note  ^ — prostration  of  the 
Guelfs,  417— insurrection  of  the  Ciompi 
and  elevation  of  Lando,  418,  419—  his 
judicious  administration ,  419  —  restora- 
tion of  the  Guelfs,  420  —  comparative 
security  of  the  Florentines,  421 —  (heir 
territorial  acquisitions,  revenue,  popu- 
lation, &c.,  422, 423,  and  notes  —  Pisa 
bought   by  them,   426  — further  dis- 

auietndes  in  their  government,  475  — 
ise  of  the  Medici  [see  Medici]  —  first 
Florentine  voyage  to  Alexandria,  478 
and  no<^— Florentine  bankers  and  their 
transactions,  ii.  530  and  notes, 

Folcland,  nature  of,  ii.  19L 

Foreigners  invested  with  power  in  Italian 
states,  i.  880, 898,  402, 407,  429. 

Forest  laws  of  the  Anglo-Norman  kings, 
U.  103  —  mitigation  of  their  severity, 
852  —  punishments  inflicted,  508. 

Fortescoe  (Sir  John),  on  the  En^ish 
constitution,  il.  355. 

France,  policy  observed  in  the  territorial 
division  o^  i.  18,  note* — insignificance 
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of  ita  early  monarchB,  20  and  nott  i  — 
loM  of  the  Engliiih  poseessions  in,  89 

—  iocreMe  of  the  French  domains,  63- 
66  -  it«  itate  at  the  conimeDcement 
of  hosUUUes  by  Edward  III  ,  61  — its 
conditioD  after  the  buttle  of  Poitiers, 
66  —  asBembly  of  the  Statee-Oeoeral,  6o 

—  desolation  of  the  kingdom  by  flun- 
ine,  67  and  fio(«-- ravaged  by  ban- 
ditti, d.  —  the  Jacquerie  insurrection, 
68  and  »o<e^  — state  of  the  country 
under  Charles  V.  and  VI.,  74,75  — 
under  Charles  VII  ,  8G- 92— consolida- 
tion of  its  dombiions,  107  — its  hi»- 
torians,  108,  note*  —  its  deplorable  state 
under  Charles  the  Bald,  139  -  its  pro- 
Tincial  ffOTemnient  under  the  Mero- 
Tingian  klnn,  155  —  succesrion  to  ita 
monarchy.  156,  and  214,  note*  —  ita 
nrogrefls  from  weakness  to  strength, 
202  -  revenue  of  its  kinm,  how  niised, 
206-  its  coinage,  2u8,  200  -  taxation, 
209,  210  —  its  constitution  nerer  s/ree 
one,  225,  note  *  designs  of  its  kings 
upon  Naples,  481  et  set;, 

Vmnconia,  rise  of  the  Ilouae  of,  i.  547  — 
its  extinction,  550. 

Vrankfort,  council  of.    8eo  Council. 

Franks,  territories  occupied  by  the,  1. 16 
and  note  '  -  their  probable  origin,  Note 
II.  110.  Ill      their  position  under  Pe- 

fin,  122, 128  their  promise  to  Pepin, 
81,  156  character  of  their  church 
dignitaoles,  152,  note*  increase  of 
the  power  of  their  kings,  157  — 
serfdom  and  Tillenage  amongst  them, 
196,  199  — extent  to  which  they  pift^- 
ticipated  in  legi?ilation,  211  and  note 

—  origin  of  the  Ripuarian  Franks  and 
Salian  Franks,  271  —  their  numbers 
during  the  reign  of  Cloris,  283,  284  ~ 
presumed  infrequency  of  marrhtges 
(Mtween  them  and  the  Romans,  &8 
— extent  of  power  possessed  by  their 
kings,  292-dOO. 

Fredegonde,  queen.    Sec  Chilperic. 

Frederic  I.  (Frederic  Barbaro».vi),  third 
crusade  undertaken  by,  i.  51  —  title 
conferred  by  him  on  the  archbishop 
of  Lyons,  55  —  commencement  of  hU 
career  in  Italy,  857 — he  besieges  Milan, 
858  —  subjugation  and  second  rise  of  ita 
citiiens,  859  —  destruction  of  their  city, 
860  —  league  of  Lombardv  against  him, 
tfr.  —  his  defeat  and  flight,  3^  —  peace 
of  Constance,  ib.  —  his  policy  relative 
to  Sicily,  864  —  his  response  to  Roman 
oratory,  400  and  note  —  his  accession  to 
the  German  throne,  i.  551  —  Uenry  the 
Lion^s  ingratitude  towards  him,  552 
and  nofir''  — he  inHitutes  the  law  of 
defiance,  572  -his  forced  submis.4ion  to 
pope  Adrian  IV.,  li.  8  -  his  limitation 
on  tiw  acquiaitioa  of  property  by  the 
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eler]gr,  24  — his  Intellectiial  acqoli 
menta,  4^,  note  —  his  patronage  of 
learning,  &n. 
Frederic  11.,  position  of,  at  hia  aceeaaioii, 
i.  871  —  cause  of  his  escommunleatkm 
by  Gregory  IX. ,  872  —  rancor  of  papsd 
writers  against  him,  H  ,  not4  *  —  remit 
of  his  crusade,  878  —  hia  wars  with  the 
Lombards,  ib.  —  his  successes  and  da- 
feats,  876  -  animoFity  of  the  popes  to- 
wards him,  876,  877  —  sentence  of  the 
council  of  Lyons  against  him,  877—  hie 
accession   to  the  German  throne,  671 

—  hisdepQ8lt4on,572  — he  restrains  the 
right  of  defiance,  574 — his  Imperial  tri- 
bunal, 575  —  his  poetry,  tt.  636. 

Frederic  III.  of  Germany,  character  of 
the  reign  of,  I.  566andfiel« — his  sig- 
nificant motto.  666,noCeS  — ol^tsof 
his  diets  578.574-  he  betnys  the  em- 
pirs  to  tne  pope,  il.  48. 

Freemasonry,  and  ita  conneetioii  with 
architecture,  ii.  647,  not«  >. 

Freemen,  existence  of,  prior  to  the  tauth 
century,  i.  818-  allodfad  proprietors 
OTidently  of  tJiis  claas ,  814  —  other  free- 
men, ib.  —  consequence  of  their  mar- 
riage with  aerfh,  822. 

Fregml  and  AdomI  fkctlona,  L  476. 

FroUMart,  Talue  of  tlie  Chrantclea  of,  i.  75, 
note  >. 

Fulk's  saucy  reproof  of  Louia  IT.,  U.  479, 
nolt*. 

Qandlft  (duke  of),  claims  the  throne  of 
Aragon,  i.  G21  —  his  death  and  ftilure  of 
his  son,  622.  note^. 

Gaul  invaded  by  CIotIs,  i.  16  —  condition 
of  ita  Roman  natives,  152  —  privilues 
of  the  '  *  conriva  regis,"  158,  note  *  274 
and  note  >  --  retention  of  their  own  lawa 
by  the  Roniauf,  274  — their  citiei, 
278      their  subjecUon  to  taxation,  280 

—  their  acce9»iou  to  high  offices,  284 

—  their  right  to  adapt  the  laws  of 
the  Franks,  '285,  286  —  presumed  Intn- 
quency  of  marriage  between  the  two 
racen,  288. 

Genoa,  enrly  hl>tory  of,  1. 496  —  her  wars 
with  Pisa  and  Venice,  426, 427— victory 
of  her  fleet  over  Pisani,  4i&  —  insolence 
of  her  admiral  towards  the  Venettan 
ambamadors,  429  -  her  aulisequent  re- 
Terses,  429,  430  —  surrender  of  her 
forces  to  Venice,  480  — decline  of  her 
power,  481  -  her  government  and  its 
various  changes,  t6.  —  diaaensiona  of 
the  Guelfs  and  Ghibelins,  482  — her 
first  doge,  488  —  fVequent  revolutiona 
of  her  citiaens,  484  —  the  AdomI  and 
Fregoei  Ikctions,  475—  oommerrial  deal- 
ings of  the  Genoese,  ii.  619  — their  po- 
sition in  Constantinople,  620  —  tlieir 
maauftetniea,  621— their  money  tnuia- 
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actions,  627, 680  —  Ptate  aecarity  taken 
by  their  buiken,  630. 

Germany  conquered  by  Charlemagne,  i. 
28  — held  by  Ijouia  hia  grandson,  29  — 
passes  away  from  his  ftimily,  30  —  its 
Hungarian  assailants.  82  — its  first 
apostles,  126  —  political  state  of  ancient 
Qermany,  148  —  mode  In  which  kings 
were  ehotsen,  149  —  lands  in  conquered 
provinces,  bow  divided,  150  -  customs 
respecting  alodial  and  salic  lands,  152 
and  notes  —  superior  position  of  its 
rulers  as  compared  with  thoise  of 
France,  202  —  causes  of  the  reversal 
of  thiii  state  of  things,  ib.  —  degree 
of  reliance  doe  to  Tadtus's  accounts  of 
German  institutions,  266-268  —  char- 
acter of  its  governments,  293  —  limited 
power  of  its  kings,  2U3  296— its  posi- 
tion  at  the  death  of  Charles  the  Fat, 
646  —election  of  its  emperors,  in  whom 
vested,  655-658  —  partitions  of  territory 
amongst  its  princes,  661.  662  —  impor- 
tance of  its  free  cities,  6d7  —  privileges 
eonlbrred  on  them.  t6.  —  their  warfare 
with  the  nobles,  668  —  the  sanctuary  of 
the  palisades,  669  —  league  of  the  cities, 
ib.  —  polity  of  the  principalities,  670  — 
extent  of  the  imperial  domains,  ib,  — 
their  gradual  alienation  by  the  em- 
perors, lb.  —  the  diet  of  Worms  and  its 
results,  671 ,  676  —  limits  of  the  German 
empim  at  various  periods,  577  —  ab- 
sence of  towns,  ii.  604 — preeminence  of 
its  robber  chiefs,  606.  See  Diet,  J  ustice. 

Ghent,  populousness  and  impregnability 
of,  i.  93,  100  —  policy  of  its  people  rel- 
ative to  taxation,  lOO,n0<e— its  trading 
eminence,  ii.  610  —  Its  houses  and  pop- 
ulation, 510,  note  >. 

Ghibelins,  origin  of  the  word,  i.  651.  See 
Guelfii. 

Giovanni  di  Vioensa,  singular  sucoees 
of  the  exhortations  of,  i  388  —  result 
of  his  attempts  at  sovereignty,  889. 

Gloucester,  duke  of  {temp.  Richard  II.X 
speaks  for  the  parliament,  Ii.  276,  note^ 
— made  lord  appellant,  279  —  reinstated 
in  the  council,  280  —  his  animosity  tow- 
aids  the  duke  of  Lancaster,  281-283  — 
his  seisure  by  the  king,  *J84  —  his  mur^ 
der  and  posthumous  attainder,  ib. 

Godfrey  of  Boulogne,  eastern  domains 
assigned  to,  i.  49  —  bis  reasons  for  re- 
fusing the  title  of  king,  I'fr.,  note*— bis 
feats  of  strength,  «b.,  noteK 

Gmnada.  fertility  and  importance  of,  i. 
540  —  Its  unavailing  resistance  to  Fer- 
dinand, ib. 

Gratian,  character  of  th^  Decretum  com- 
piled by,  Ii.  2. 

Greek  ehurch,  marriage  of  priests  per- 
mitted by  the.  i.  648. 

Greek  emj^,  aegeneraey  of  the^  1.  696 
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—  Its  theological  dlssendons,  ib.  —re- 
vival of  its  power,  600  —  tactics  of  its 
emperors,  601  and  note  ^ — exploits  of 
celebrated  usurpers,  602  — results  of 
the  first  crusade,  •OOS  —  expeditions 
of  Alexius  Comnenus,  ib.  —  sacking  of 
the  capita],  604,  606  —  partition  of  the 
empire,  605— its  declining  state,  607  — 
lukewarmness  of  the  western  Chris- 
tians, 610  — fttll  of  the  empire,  tb.— 
the  last  of  the  Caesars,  611  —  Greek 
antl-exportatiou  anecdote,  ii.  607,  note*. 
See  Constantinople. 

Gregory  1 . ,  charac  ter  of,  1. 694 — he  estab- 
lishes the  appellant  jurisdiction,  ib., 
note*. 

Qngqry  II.,  design  of,  for  placing  Koatm 
under  Charles  Martel's  protection,  1. 
126. 

Gregory  IV.  and  V.,  submission  of,  to 
Imperial  authority,  I.  668. 

Gregory  Til.,  prqiection  of  the  crusades 
by,  i.  46  —  his  obligations  to  the 
countess  Matilda,  860  —  his  ascend- 
ency over  the  clergy,  664, 665 — elected 
pope,  666  —  his  differences  with,  and 
excommunication  ot,  Henry  IV.  of 
Germany.  655,  656,  and  note  —  rigor- 
ous humiliation  imposed  by  him  pn 
Henry,  657  —his  exile  and  death,  668 

—  his  declaration  against  investitures, 
659  — his  illimitable  ambition  and 
arrogance,  662  —  his  despotism  tow- 
ards eccl^iastics,  668  —  his  arroganos 
eclipsed  by  Innocent  UL ,  ii.  25. 

Gregory  IX.,  excommunicaUons  of  Fred- 
eric II.  by^  i.  872,  876  —  his  further 
designs  against  Frederic,  ib.  —  Decre- 
tals published  by  his  order,  Ii.  2  — 
his  enoroachments  on  the  English 
church,  11  —  his  pretext  for  levying 
contributions,  14  —  immense  sum  ex- 
torted by  him  from  England,  15. 

Gregory  X.,  tax  levied  on  the  church  by, 
ii.  15. 

Gregory  XI.,  reinstates  the  papal  court 
at  Rome,  11.  86. 

Grraory  XII.  elected  and  deposed,  11. 

Grimoald.  nsnrpation  of  supreme  power 
by.  i.  20. 

Qroestete  (Robert,  bishop  of  Lincoln), 
notices  of,  IL  14,  no{««,  612,  note^, 
645. 

Guamieri  (duke),  systematic  levy  of  con- 
tributions b^,  i.  452  —  success  of  his 
operations,  t6. 

Guelft  and  Ghibelins,  origin  of  the  rival 
Actions  of,  i.  869*-  their  German  an- 
tecedents, 870  and  note  —  character- 
istics of  the  two  parties,  871 — Irrar 
tlonality  of  the  distinctions,  890  — 
tonporaiy  union  of  the  Custions,  891 

—  expulnon  of   the  Ghibelins  from 
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Florenee.  802—  reriTtl  of  their  paitj, 
896 — origiii  of  the  name  Gaelft,  fiSl. 
See  Florence,  GJeooa. 

Qui  de  LurigMui,  cause  of  hli  flight  from 
France,  i  47.     « 

Goienne,  eeiaed  by  Philip  lY.,  1.  64  — 
restored  to  England,  65  —  inenrrection 
of  iu  people  against  Charles  VII.,  88 
and  note  —  aospicioos  death  of  Cliarles, 
duke  of,  96  and  note. 

Ouiscard  (Robert),  territorial  conquests 
of,  L  860  — he  takes  Leo  IX.  prisoner, 
Ki  — his  EnfllRh  opponeata  at  Con- 
stantinople, ii.  98. 

Ouiscard  (Roger),  conquers  Sidlj,  1.  850 

—  declared  king  by  Innocent  II.,  851 

—  he  shelters  Gregory  VII.,  666  — 
he  sutjugates  AmaUl,  il.  619 — he  hi- 
troduces  silk  manufactures  at  Paler- 
mo, 621. 

Gunpowder.    See  Milltaiy  Systems. 

Hair,  length  of,  a  mark  of  nobility,  i.  801 

—  Childebert*s  proposal  reUtiTe  to 
Clodomir's  children,  802,  «•(«. 

Hcnse  towns,  confederacy  of  the,  li. 
616. 

Haroun  Alraschid,  magnificence  of  the 
rule  of,  1.  697  —  Aflrkan  principalities 
in  his  reign,  698. 

Hastings,  lord  (temp.  Edward  TV.),  re- 
oeires  bribes  m>m  Louts  XI.,  1.  97  — 
his  reason  for  refhsing  to  giTe  receipts 
for  the  same,  t6.,  note  *. 

Hawkwood  (Sir  John),  military  renown 
acquired  by,  I.  468— gratitude  of  the 
Florentines  towards  him,  i6.  —  his  skill 
as  a  general,  464. 

Haxey  (Thomas),  surrendered  by  the 
commons  to  the  vengeance  of  Richard 
II.,  il.  288,  807  —  important  principles 
InTolred  in  his  case,  283,  notes. 

Henry  II.  of  Castile  rebels  against  Peter 
the  Cruel,  I.  498  —  his  defeat  and  sub- 
sequent victory,  i6.  —  his  tow  to  pre- 
serve justice,  618. 

Henry  III.  of  Castile  marries  John  of 
Gaunt's  daughter,  1.  486. 

Henry  IV.  of  Castile,  despicable  charac- 
ter of,  i.  600  —  depia^ed  by  a  conspira- 
cy of  nobles,  ib.  —  futile  efforts  of  his 
diaughter  to  succeed  him,  601 — con- 
tests after  his  death,  t6.  —  his  reproof 
by  the  Cortes  of  Ocana,  515. 

Henry  I.  of  England,  extortions  on  the 
church  by,  II.  14. 

Henry  II.  marries  the  repudiated  wife  of 
Louis  VII.,  I.  88— opposes  the  tyr- 
anny of  the  chureh  of  Rome.  11.  20  — 
cause  of  his  dispute  with  Thomas  4 
Becket,  21. 

Henry  III.  allows  Italian  priests  in  Eng- 
lish benefices,  ii.  11  —  abets  papal 
taxation  on  the  clergy,  16  —  his  sub- 
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nissiTeDefls,  28— proiiskms  eontriaed 
in  his  charter,  117, 118—  worthlecsoesB 
of  his  cliaraeter,  119  — his  peijuriea. 
120  —  his  pecuniar^'  difflcultia  and 
extortion.*.  121  —  his  expensiTe  Ibrdgn 
prqiects,  122  —  demands  of  the  pope, 
and  resolute  conduct  of  the  barons, 
128  —  his  quarrel  with  the  eari  of  Pem- 
broke, 866. 
Henry  IV..  policy  and  riews  of,  towaida 
France,  I  74,  82  —  circumstances  at- 
tending his  Buccesrion,  il.  288  —  Id- 
▼alidity  of  his  hereditary  title,  288— 
his  tactics  towards  the  parliament,  288 

-  aid  granted  to  him  hi  1400,  291  — 
policy  of  the  commons  towards  hira, 
292, 298  —  limitaUons  Imposed  on  hhn, 
298,299 — he  comes  to  terms  with  them, 
299.    lie»  Bolingbroke. 

Henry  V.,  his  exorbitant  demands 
on  proposing  to  marry  Catharine  of 
France,  1.  83  and  not*  *  —  invasion  of 
France  by,  ib.  and  ii«(e'  —  his  nego- 
tiattons  with  the  duke  of  BuKundy. 
88  — his  marriage  and  death,  84- lift 
subsidies  granted  to  him,  il.  298 — im- 
probability of  his  feil<^ed  dissolute- 
ness, 801  —  hlB  claims  on  popular  aflfcc- 
tion,  ib.  —  his  clemoicy  to  the  earl  of 
March,  408. 

Henry  \1  ,  parliamentary  policy  during 
the  minority  of,  il.  808  —  unpopulari^ 
of  his  marriage,  804  —  his  conduct  on 
Suffolk's  Impeachment,  804 -Estate  of 
the  kingdom  during  his  minority,  868 

—  his  imbecility,  A.  —  solemnities  ol>- 
eerved  in  nominating  a  regency  during 
his  in&ncy,  bK6,  8^ — provisions  la 
consequence  of  his  mental  infinnities, 
889,  m 

Henry  VII.,  conduct  of,  towards  the 
memory  of  Ills  predecessors,  11.  888 
and  fiof«  *. 

Henry  I.  of  France,  alleged  large  army 
levied  by,  1.  86.  noXei--:  extent  of  au- 
thority exercisea  by  him,  141. 

lleniy  I.,  the  Fowler,  elected  emperor 
of  Germany ,  II.  68  —  nis  scheme  for  im- 
proving ilia  territories,  tb.,  note*. 

Henry  11.,  of  Bavaria,  elected  emperor 
of  Germany.  1.  646. 

Henry  III.  or  Germany,  imperial  influ- 
ence extended  by,  1. 647  —  instances  of 
his  exercise  of  absolute  power,  548. 
671  —  his  judicious  nomination  of 
popes,  668. 

Henry  IV.  of  Germany,  primary  cause 
of  the  misfortunes  of,  i.  M^  —  con- 
spiracy a^nst  him  duiing  Ms  in&n- 
cy,  649,  fio<e3—  his  abducuon  b>  Han- 
no,  TO.  —  his  excommunication  and 
its  consequencea,  649  and  no**  »  — his 
remains  inKulted  by  Rome.  660— seal 
of  the  cities  iu  hi.«  cause,  63S  —  his  con- 
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tests  with  Gregory  YII.,  666, 667— hia 
humiliation  by  Gregory,  656  — the  ta- 
bles turned,  657— animosity  of  Greg- 
ory's  successors   towards    him,   66<, 


Henry  Y.  of  Germany,  acoesslon  and 
death  of.  I.  56U  —  pririlege  granted  by 
him  to  the  cities,  567  — his  compromise 
with  the  popes,  668.  « 

Henxy  VI.  of  Germany,  repudiates  ar- 
rangements iMtween  his  predecessor 
and  the  popes,  i.  867  —  production  of 
his.  alleged  will,  ifr.  — faJs  ambitious 
project,  668  —  his  death,  ib. 

Henry  VII.  of  Germany,  acquires  Bo- 
hemia for  his  son,  i.  5Si  —  his  opposi- 
tion to  the  papal  power,  ii.  81. 

Henry  the  Proud,  ancestry  and  posses- 
sions of,  i.  650,  651  — consequences  of 
his  disobedience  to  the  emperor's  sum- 
mons, 661. 

Henry  the  Lion  restored  to  his  birth- 
right, L  652— fatal  results  of  his  in- 
gratitude, ib. 

Hereditary  succession,  how  &r  obserred 
among  the  Franks,  i.  156,  note  >,  291 
— disregarded  by  the  Anglo-Saxons,  ii. 
67  —  establishment  of  the  principle  in 
England,  182-184  —  elucidatory  note 
upon  the  subject,  209-211. 

Hereford  (earl  and  duke  of).  See  Bohun, 
BoUngbroke. 

Herewi^,  brave  resistance  of,  to  WiUlam 
the  Conqneror,  il.  96,  note  >. 

Hilary  deposed  by  Leo  the  Great,  I.  688, 
note*. 

Illldebrand.    See  Gregory  VIl. 

Honorius  III.,  establishment  of  mendi- 
cant orders  by,  ii.  4  —  r^itsal  of  his  re- 
quests by  France  and  England,  11. 

Hugh  the  Great  of  France,  procures  the 
election  of  Louis  IV.,  L  182. 

Hugh  Capet    See  Capet 

Hunj|nrlans,  ravages  In  Europe  by  the, 
I.  ffi  —  their  ferocity  towards  the  clergy, 
88,  note  i  —  their  couTersion  to  Chris- 
tianity, 680  — their  wars  with  the 
Turks,  681-588. 

Hungary,  kings  and  chieft  of.  See  An- 
dn;w,  Corvlnus,  Hunnlades,  Ladislaus, 
Louis  of  Hungary,  Sigionund,  Uladis- 
laus. 

Huogerlbrd  (Sir  Thomas),  elected  speaker, 

Hunnlades  (JcAn),  herole  career  of,  i. 
681,682  — his  death,  682. 

Huss  (John),  burned  to  death,  I  679— 
characteristics  of  his  schism  and  his 
followers,  U.  576  and  nou*^  576. 

Innocent  III.,  persecution  of  the  Albl- 
«ois  by,  1.  4()  — his  ambitious  policy, 
8S5  —  his  significant  production  of  the 
will  of  Henry  VI.  of  Germany,  867  — 
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position  of  the  Italian  cities  towards 
him,  ib.  —  use  made  by  him  of  his 
guardianship  of  Frederic  II.,  871  —  in- 
crease of  temporal  authority  under 
him,  401  — his  accession  to  the  PH^l 
ctiair,  666  —  extravagance  of  his  pre- 
tensions, 666  —  his  scheme  of  uni- 
versal arbitration,  667  —  liis  decrees 
and  interdicts,  6^ — his  Interference 
with  the  German  emperors,  670  —  his 
ctadm  to  nominate  bidEiops,  ii.  lo- 
calise of  Ills  anger  with  the  chapter  of 
Poitiers,  11  — he  levies  taxes  on  the 
clBTgy,  14  —  his  pretext  for  exerci»Iiig 
Jurisdiction,  17  —  he  exempts  the 
clergy  from  criminal  process,  19  — 
his  arrogance  eclipsed  by  Boniikce 
VIII.,  25. 

Innocent  IV.,  outragoous  proceedings  of, 
against  Frederic  II.,  i.  877 —  his  con- 
duct towards  Frederic's  successors, 
ib.  —  he  quarters  Italian  priests  on 
Engbuid,  11.  11 — height  of  papal 
tyranny  during  his.  pontificate,  15 — 
his  disposal  of  the  crown  of  Portugal, 
28,  n<ae  ^  —  anecdote  of  him,  84, 
note  '. 

Innocent  VI.  elected  pope,  il.  88. 

Interdicts,  L  648,  ii.  64,  note  S  and  56. 
See  Papal  Power. 

Ireland  a  mediaeval  slave  depot,  ii.  507 
and  note  *. 

Irene,  dethronement  of  Constandne  V. 
by,  I.  127  —  Leo  Ill.'s  pn^t  of  mar- 
riage between  her  and  Charlemagne, 
ib, 

IsalMl  of  Bavaria  (queen  of  Charles  VI.), 
infiunous  conduct  of,  towards  her  hus- 
band, 1.  78  —  her  hatred  of  Armagnac, 
and  its  consequences,  81  —Joins  in  the 
treaty  with  Henry  V  ,  81 

Isabel  of  France,  marries  Edward  II.  of 
England,  i.  66. 

Isabella  of  Castile.    See  Ferdinand  II. 

Isidore,  publication  of  the  False  Decretals 
of,  i.  6iB8 — their  character  and  object, 
G8n,  639,  and  notes — authority  accorded 
to  them  by  Gratian,  ii.  2. 

Italy,  occupied  by  the  Ostrogoths,  i.  15 
—  its  subjection  by  the  Lommrds,  21, 22 ' 
— conquests  of  Pepin  and  Charlemagne, 
22  — its  king  Bernard,  27— Its  state 
at  the  end  of  the  ninth  century,  848  — 
authorities  referred  to  for  Its  history, 
i6.,  note — its  monarchs  Berenger  I.  and 
II.,  845  and  nole^ — assumption  of 
power  by  Otho  the  Great,  tb.  —  execu- 
tion of  Crescentius  by  Otho  III.,  847  — 
election  and  subsequent  troubles  of 
Ardoin,  ib.  —  condition  of  its  people 
under  Henry  II . ,  t6.  —  cause  of  its  sub- 
jection to  German  princes,  848  —  acces- 
sion of  Conrad  II.}  uid  consolidation 
of  Germanic  influenoee,  848, 849 —its 
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Greek  proTfneee,  849, 850  —  iDcnrriona 
•Qd  cucceflneH  of  the  Norman?.  850, 862 

—  proi^reia  of  the  Lombard  cities,  [i«ee 
LoDibardAJ  —  acce««ion  of  Frederic  BKr- 
baroflsaf  3o7,  [see  Frederic  I.]  —  cause 
of  Um  decadeuce  of  Italy.  868,  861  — 
its  domestic  manners,  ii.  o31,  588. 

Jacquerie,  insurrection  of  the,  i.  68  and 

James  II.  of  Aragon,  renounces  the  Si- 
cilian crown,  i.  l06  —  inrested  with  the 
Sardinian  crown,  ii.  28,  note  i. 

Jane  of  NaTarre,  treaty  entered  Into  on 
belialf  of,  I.  66—  betrayal  of  her  cause 
by  the  duke  of  Burgundy,  bj  —  she  re- 
coTen  Navarre,  t6.,  note  3. 

Janisaries,  institution  of  the,  i.  612. 

Jerome  of  Prague,  burned  to  death, 
i.  679. 

Jerusalem,  foundation  of  the  kingdom  of^ 
i.  49  — its  conquest  by  Saladin,  61  — 
restored  to  the  Christians  by  the  Sara- 
eens,  62 — oppremye  s>-stem  of  mar> 
riages  there,  under  the  feudal  syFtem, 
180— title  of  the  kings  of  Naples  to 
•OTereignty  oyer  it,  8Ti>  note  K 

Jews,  wealth  amassed  and  pen>ecution8 
endured  by  the,  L  207  —  their  early 
celebrity  as  usurers,  i6.,  iiofe  '  —  their 
final  ezpulffion  from  France.  208  and 
iroici  —  ordinances  against  them,  219 

—  exorbitant  rate^  paid  by  them  in 
England,  ii.  110  —  their  niasmcre  by  the 
Pastoureaux,  489  -their  liability  to 
maltreatment,  497  —  barbarous  cus- 
toms  regarding  tliem,  ib.,  note — the 
Jew-drowning  story,  498,  not*  >  — 
their  early  money  dealings,  b27  —  txiler- 
ation  Toucbsafed  to  them,  ib  — *  decline 
of  their  trade,  628  —  their  addiction  to 
eoin-cllpi4ng,  656,  note  ^. 

Joan  of  Arc,  character,  successes,  and 
fkte  of,  i.  87,  88  -  her  betrayer,  92. 
note  ^  —  her  name  and  birthplace,  146 

—  great  merit  of  Southey*s  poem,  147. 
Joanna  of  Naples,  married  to  Andrew  of 

Hungary,  i.  466  —  her  husband's  mur- 
der imputed  to  her  ji&.  and  note  ^  —  she 
dies  by  Tioknce,  467. 

Joanna  II.  of  Naples,  and  her  &Torites, 
L  469  —  her  Tacillation  relative  to  her 
successors,  470— puts  Caraccioli  to 
death,  471,  note. 

John  I.  of  Castilo,  accession  of,  i.  498  — 
his  merited  defeat  by  the  Portuguese, 
499. 

John  II.  of  Castile,  wise  government  by 
the  guardians  or,  during  his  infiincy, 
I.  498,  499  —  he  disgraces  and  destroys 
his  fiivorite  Alvaro  de  Luna,  499, 500  — 
his  death,  500  -  its  results,  538. 

John  (king  of  England),  cited  before 
Philip  Augustus,  I  88  —  reealte  of  his 
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eontumaey,  89  —  singular  finas  levied 
by  him,  if.  Ill  —  his  rapacity,  116  and 
More  >  —  Magna  Charta,  116,  119  — 
rorious  instanee  of  the  unpof«uarityof 
his  nanie|278.  not* ^ 
John  I.  of  France,  birth  and  death  of,  i. 

67  and  note  i. 

John  II.  of  France,  character  at,  i.  68  — 
taken  prisoner  at  Poitiers,  66 — bestctai 
his  daughter  on  Charles  of  Navarre, 
66  —  submits  to  the  peace  of  Bretigni, 

68  —  his  response  to  the  eitiaens  ox 
Bochelle,  72- 

John  of  Procida,  deelgss  of,  on  Sicilj,  L 
463  —  result  of  his  intrigues,  464. 

John  Vlll.  (pope),  insolence  of,  towards 
Charles  the  Fat,  i  646  —  asserts  a  r$ghk 
to  nominate  the  emperor,  t6. 

John  XXII.  (pope),  claims  snpremacy 
over  the  empire,  it  81 — his  dispute 
vrith  Louis  of  Bavaria,  ib.  —  hK  per> 
•ecutes  the  Fruieiscans,  88 — his  im- 
mense treasures,  84 — Ub  imposts  on 
the  clergy,  t6.,  note  *. 

John  XXIIJ.  (pope),  oonrokes  and  it 
deposed  by  the  coimdl  of  Constaooek 
U.39. 

JoinviUe  (the  chronicter),  reAises  to  ac- 
company St.  Louis  in  l&  last  cmaads, 
i.  58,  note. 

Judith  of  Bavaria,  manrlea  Loiria  the 
Debonair,  1.  29. 

Jolian-s  betrayal  of  S^pain  to  the  Moon : 
crediblUty  of  the  le^nd,  L  Ml-641 

Jury.    See  Trial  by  Jury. 

Justice,  administraiion  of,  under  Charle- 
magne, i.  288  —  various  kinds  of  fisadal 
jurisdiction,  284  —  Judicial  pririlegea 
assigned  to  the  owners  of  fiefit,  285  — 
cruel  custom  in  Aragon,  286.  note  *  — 
trial  by  combat,  287, 238  and  notes  — 
the  Establishments  of  St  Louis.  289  — 
limitations  on  trial  by  combat,  240, 241, 
242,  note  *  —  royal  tribunals  and  their 
Jurudiction,  241  —  the  court  of  peers, 
242  —  the  parliament  of  Paris  and  its 
lawyers,  248  —  jurisdiction  of  the  court 
of  the  palace,  826. 826—  its  constitntion, 
827  —  imperial  chamber  of  tlie  empire, 
678  —  Its  functions  and  jurisdiction, 
674  — the  six  circles  and  the  Aniie 
council,  676,  676 — cliaracter  of  the 
king's  court  in  England.  H.  126, 204,209 

—  importance  of  the  office  of  chief  jus- 
ticiary, 125,  tioCfS  — ftinctions  of  the 
court  of  exchequer,  128  and  note  *.  209 

—  institution  of  justices  of  assln,  126 — 
establishment  of  the  court  of  common 

Jileas,  127  —  origin  of  the  common  law, 
28-  difference  between  the  Anglo-Sax- 
on and  Anglo-Norman  systenw  of  jnrit- 
prudcnce,  128, 129 — complicated  char- 
acter of  English  laws.  130  —  neces^^ 
for  a  reformation  of  mo  statttt»-book. 
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131  and  note  —jurisdiction  of  the 
king's  council,  841  ,'848. 444, 462  —  safe- 
guud  for  the  independence  of  judges, 
854,  note  ^  —  rarity  of  instanced  of  ille- 
gal condemnation,  858,  858  —  origin 
and  jurisdiction  of  the  court  of  chan- 
cery, 487, 4AL 

King's  council  (England),  jurisdiction  of 
the,  ii.  841  —its  composition,  }6.  —  its 
encroachments,  848  —  limitations  on 
its  power,  844  —  remonstrances  of  the 
commons,  ib.  —  its  legislative  status, 
846  — its  frequent  junction  with  the 
lords'  house,  ^7, 848,  and  noUs — views 
of  Sir  v.  Pal^prave  on  the  subject,  444, 
452. 

Knighthood.    See  Chivalry. 

BLnights  Templars,  institution  of  the 
oi^er  of,  i.  50  —  their  large  possessions 
and  rftpacity,  ib.  and  ni>/«  * —  question 
of  their  guilt  or  hinocence,  14z,  148  — 
Ck>unt  Purgstairs  charges  against  them, 
148-146  —  Raynouard's  attempted  ref- 
utation, 146— their  estates  and  remark- 
able influence  in  Spain,  482. 

Koran,  characteristics  of  the,  i.  680-688. 

Laborers,  amount  of  wages  paid  to,  li. 
668,  660  —  degree  of  comlbrt  thereby 
indicated,  560,  561. 

Ladislaus  of  Naples,  accession  of,  i.  468 
—  ener^  displayed  by  him,  468  —  his 
death,  tb. 

Ladislaus  of  Hungary,  defeat  of  the  par- 
tisans of,'  i.  581  —  his  accession  to  the 
throne,  i&.  —  his  death,  582  —  suspi- 
cions relative  thereto,  ib  ,  note. 

Lambertaui  (Imilda  de),  pathetic  stoir 
of,  i.  887. 

Lancaster  (duke  of),  ascendency  of,  over 
Bdw.  III.,  ii.  268  -  his  ambiUous  proj- 
ects, t6.  —  cause  of  his  retirement  from 
oourt,  266  —  he  curries  iavor  with  the 
commons,  272,  278,  and  nofe^  — bis 
quarrel  with  Arundel  and  Gloucester, 
281  —  his  marriage  with  KatheHne 
Swineford,  ifr. — his  antenuptial  chil- 
dren by  her,  282  — conduct  of  Richard 
II.  on  his  death,  287. 

Lancastrians  and  xorkists,  wars  of  the, 
ii.S83. 

Lando  (Michel  d\\  cause  of  the  elevation 
of,  L  418  —  his  jnst  exercise  of  power, 
ib.  —  sent  into  exile,  421. 

Landwehr,  antiquity  of  the,  i.  257,  note  i. 

Lanfranc  (archbishop),  arrogant  conduct 
of,il.  87,  noi«^ 

Languages,  difficulty  of  accounting  for 
the  change  of,  i.  271, 272  — principles 
deducible  from  difference  of  language, 
282,288. 

Languedoc,  spread  of  the  Albigensian 
heresy  in,  1. 40  and  note  —  devastation 
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of  the  country  by  the  papal  forces,  40, 
41,  and  notes  -  its  cession  to  the  crown 
of  France,  41 — its  provincial  assembly, 
230. 

Latimer  (lord),  impeached  by  the  com- 
mons, ii.  264  —  their  fhrther  tactics  re- 
garding him,  267. 

Latin  tongue,  corruption  of  the,  ii.  468. 
See  Learning. 

Laura  (Petrarch's  mistreas).  See  Pe- 
trarch. 

Laws, characteristics  of,  at  certain  periods, 
i.  288  —  study  of  the  civil  law,  U.  688— 
fkme  of  the  Bolognese  school,  688  — 
neceedty  for  legal  knowledge  in  med- 
iseval  magistrates,  600  —  unpopularity 
of  the  Roman  law  in  England,  601  — 
neglect  of  the  elder  civilians,  602,  and 
note  *.    See  Justice. 

Learning,  causes  of  the  decline  of,  ii. 
464  —  neglect  of  pagan  literature  by 
the  early  Christians  466  —  blighting  in- 
fluence of  superstition  and  aftcetic&m, 

467  —  corruption  of  the  Latin  tongue, 

468  -  rules  observed  in  its  pronuncia- 
tion, 470, 471  —  errors  of  the  populace, 
471  —  changes  wrought  by  the  Italians 
and  French ,  478, 474  —  neglect  of  quan- 
tity,  475  —  specimens  of  verses  by  St. 
Augustin  and  others,  476, 476,  notes  — 
change  of  Latin  into  Romance,  477  — 
Italiam  corruptions  of  the  Latin,  478  — 
effect  of  the  cUsuse  of  lAtin ,  478  —  igno- 
rance of  various  sovereigns,  f6.,  notes  — 
extent  of  Charlemagne's  and  Alfred's 
learning,  480  and  note  ^  —  ignorance  of 
the  clergy,  480^1,  and  notes  —  scarc- 
ity of  booKs,  482  and  note  >  —  erasure 
of  manuscripts^  ib.  —  lack  of  eminent 
learned  men.  tb.  —  John  Scotus  and 
Silvester  II.,  488  and  note  *  —  preserva- 
tive effects  of  religion  dn  the  Latin 
tongue,  484,  486  —  non-existence  of 
libraries,  485,  note  —  prevalence  of 
superstitions,  486, 488  -  revival  of  liter- 
ature. 607  —  study  of  civil  law,  588, 601 

—  establishment  of  public  schools,  6^8 

—  Abelard  and  the  university  of  f^ris, 
604,  605  — Oxford  universi^  and  its 
founders,  605,  606,  and  notM  — rapid 
Increase  of  universiticB,  006,  606  — 
eauees  of  their  celebrity,  608  —  spread 
of  the  scholastic  philosophy,  608  —  its 
eminent  disputants, 610  —  influence  of 
Aristotle  and  of  the  church ,  611 ,  612  - 
unprofitableness  of  the  scholastic  dis- 
cussions, 612,  613  — labors  of  fU^n 
Bacon  and  Albertus  Magnus,  615  and 
note  *  —  cultivation  of  the  new  lan- 
guages, 616  —  the  troubadours  and 
their  productions,  616,  618  —  origin  of 
the  French  languagej618— early  French 
compOTitions,  618,620  —  Norman  tale* 
and  romances,  621  —  the  Roman  de  la 
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Rom,  G2S  •^  French  proM  writlnfs,  638, 
GSM*  and  fu>*e*—  formation  of  the  Span- 
ish languacc* :  the  Cid,  <Bi4,  625,  and 
note*  —  rapid  growth  of  tb«  Italian 
lanynage,  625, 026  —  «xcuMi«  of  I  taUana 
for  writing  in  French,  626,  N«i«  >  — 
Danta  and  hia  Dirine  Comedy,  627, 
690  — Petrarch  and  hb  wriUugn,  690, 
634  —  dawn  of  the  English  tongue,  ib. 
— >  Layamon^s  Brat,  t6.  and  no(e  >  - 
Bobert  of  Gloucester  and  other  metri- 
cal writers,  635  —  merit  of  Piers  Plow* 
maa^s  Vision,  t6.  —  cause  of  the  slow 
progress  of  the  English  language,  ib. 

—  earliest  compoKitious  in  Englbh,  634 

—  preeminence  of  Chaucer,  637 — re- 
TiTal  of  classical  Icnruing,  ()38  —  emi- 
nent cuItiTators  thereof,  639-  inyen- 
tion  of  paper,  640  —  tramtcribers  and 
booksellerp.  t6.,  note '  —  rarity  and 
dearness  of  books,  641  —  recovery  of 
classical  manuscripts,  642— eiuinent 
laborers  in  this  field,  ti42, 643  —  rerival 
of  the  studv  of  Oreik  614,  646  — state 
of  learning  in  Greece,  647  -  -services  ren- 
dered by  the  mediwval  Greeks,  647, 648, 
and  notes  —  opposition  to  the  study  of 
Greek  at  Oxford,  650  —  fiuue  due  to 
Eton  and  Winchester  schools,  651  — 
invention  of  printing,  ib.  —  flntt  books 
Issued  from  the  presx,  652  —  first  prinU 
ing  presses  in  Italy,  ib. — elucidatory 
note  on  the  state  of  learning  in  the 
dark  ages,  654,  656  — Dr.  Maitland^s 
views  thereon,  656-659  —  earliest  use 
of  the  Engliiih  language  in  public  docu- 
ments, 664.  665. 

Iiegi^lation  under  the  early  French  kings, 
i.  210  —  the  *'  Chiuatp  de  Mars  "  or 
Field  of  March ,  210, 211  —  participation 
of  the  peoplu  in  le^pMlative  proceeding^ 
211, 322. 325— CbarlemagneV  legislative 
assemblies,  212  —  ceHsation  of  national 
assemblies,  215  —  assemblies  of  the 
barons,  216  —  the  cours  pl^ni«'rej>,  217 

—  limitation  of  tiie  king'K  power,  217  — 
substitutes  for  l(>gi8lative  authority, 
218  —  ecclesiHStiral  councib  and  their 
encroachments,  ib. — general  legiMla- 
tion.  when  flnt  practiced,  ib. —  increase 
of  the  legislative  power  of  the  crown, 
and  its  caufeti,  219,  220  —  convocation 
of  the  States-UeueraL  221  —  constitu- 
tion of  the  Saxon  witenagemot,  ii.  72 

—  Anglo-Norman  legislation,  113, 114, 
and  not9  —  prerogatives  of  the  crown, 
194  -  custom  of  the  Anglo-Saxon  kings, 
196.  See  Justice,  Parliament,  States- 
General. 

Leo  the  Great  deposes  Hilary,  i.  683, 
nou*. 

Leo  III.  invests  Charlemagne  with  the 
imperial  Insignia,  i.  25  —  his  design  of 
marrying  Charlemagne  to  Irene,  L27  — 
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Charteiiuigne*s   aathorlty  over   hAm, 
658. 

Leo  Till,  confers  on  the  emuror  thie 
right  of  nominating  popes,  1.  €68  and 
noUK 

Leo  IX.  leads  his  army  In  penon,  L  851 
—  devotion  of  his  conquenna  towards 
him,  ib.    See  Papal  Power. 

Leon,  foundation  of  the  kingdom  of,L 
48  (-iu  king  killed  in  batUe,  488— 
its  union  with  Castile,  492. 

Leopold  of  Austria  defeated  by  the  Swin, 
i.  585. 

Libraries  in  the  fourteenth  and  fifteenth 
centuries,  ii.  641, 642,  and  noU*. 

Literature.    See  Learning. 

Lollard»,  rise  of  the,  ii.  674  —  their  re- 
semblance to  the  Puritans,  674- 

Lombards,  original  settlement  of  the,  L 
21,  22,  nou  <  —extnislon  of  th^r  do- 
minions, 22  — defeated  by  Bepin  and 
Charlemagne,  A.  -  their  mode  of  legis- 
lating, 200      position  of  their  Roman 
8uk\jects,  287  —  progress  of  their  citiee, 
351 --  fK-fiuency  of  wars  between  UuB, 
852  -  at  quisition  of  tenitoricc  by  them, 
355  ^  democratic  tyranny  of  the  larger 
cities,  356  —  destruction  of  Lodi  by  the 
Milanese,  iS.  and  neCe  >  — coaivge  of 
the  citiaens  of  Conio,  857  — exclusion 
of  royal  palaces  tnm  Lombard  dtles, 
ib.  —  siege  and  sulQugation  of  Milan  bfr 
Frederic  Barbarossa,  858,  S5B  —  efforts 
of  the  Milanese  to  regain  their  ftvcdom, 
858  — destruction    of    Milan,    860- 
league  of  the  Lombard  cities,  i%.— defsat 
and  night  of  Barbaroesa,  868  —  peace  of 
Constance,  ib.  —  their  snccessfol  resist- 
auce  a  lesran  to  tyrants, 868, 864  —  thdr 
wars  with  Frederic  II. ,  373  —  party  nar 
ture  of  these  struggles,  874  —  arrange- 
ment of  the  Lombard  cities,  874, 876— 
checkered  results  of  their  conflicts  wiA 
Frederic, 376  —  their  papal  supporters, 
t6  — causes  of  their  success,  878  —  their 
means  of  defence,  880  —  internal  gov- 
eroment  of  their  citic8,^l— revival 
of  the  office  of  podesU,  882  —  position 
of  aristocratic  offenders  amongst  them, 
ib.  —  duties  and  disabilities  of  the  po- 
dest^i,  388  —  their  internal  dissensions, 
883.  384  —  artisan  clubs  and  aristo- 
cratic fortifications,  8%  —  vindictive- 
fiess  of  conquerors  of  all  dasscs,  886 — 
ntlammatory  nature  of  private  qwur* 
rels,  and  their  disastrous  results,  887  — 
eflect  of  Giovanni  di  Tfeenia's  exhorta- 
tions, 388,  889  — moral  deducible  firon 
the  ikll  of  the  Lombard  repablics,  89S, 
893  —  the  Visconti  in  Lombardy,  446. 
See  Visconti. 
Longchamp   (William,  bishop  of  tis), 
constitutional  precedent'establishod  by 
the  banishment  of,  ii.  116. 
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London,  eariy  election  of  the  oiagifltmtM 
of;  U.  417 — its  mnnlcipiil  dlTiBlons, 
417— its  first  lonl  mayor,  419i— notez- 
olnsiTely  a  eity  of  tnulem,  420  —its  ex- 
tent and  population,  ib,  — comparison 
with  Paris,  421. 

Loria  (Roger  diX  naTal  sneoeeses  of,  i. 
464. 

Lothaire  (son  pf  Loois  the  Debonair), 
associated  in  power  with  his  father,  i. 
28  — his  jetUonsy  of  his  half-brother, 
29 —territories  allotted  to  him,  29,  80, 
and  nous  \  * — cause  of  his  exc<Mnmuni- 
cation,  641,  642. 

Lothnive  (dulce  of  Sazomr),  elceted  em* 
peror*of  Germany,  i.  650  and  note^  — 
fldlnre  of  his  scheme  of  succession,  661 
—  the  picture  and  couplet  rslative  to 
his  coronation,  666,  note  K 

Louis  of  BaTsria,  emperor  of  Germany, 
i.  663  — his  contest  with  the  popes, 
iL  90  —he  aids  the  Yisconti,  81— he  dies 
•  unabsolved,  82. 

Louis  I.  (the  Debonair)  succeeds  Charle- 
magne; his  cruelty  to  his  nephew,  i. 
27— bis  character,  28  — associates  his 
sons  in  power  with  him,  ib. — his  second 
marriage  and  its  consequences,  29  — 
enmity  of  the  cleigy  against  him,  t6.  — 
his  practice  relatiTe  to  the  hearing  of 
causes,  284,  note  *  —  his  attempted  de- 
position by  the  bishops,  628,  629  — 
he  prohibits  trial  by  ordeal,  U.  487, 
note*. 

Louis  of  Germany  (son  of  the  above), 
made  king  of  BaTsria  by  his  Ihther, 
L  28 — shara  of  empire  allotted  to  him 
on  his  Ikther's  death,  29. 

Louis  II.  (the  Stammerer),  conditions 
exacted  by  the  Prenoh  nobles  flrom,  i. 
18L 

Louis  IT.  ("Outremer")  elected  king, 
L  182  — Vulk's  saucy  retort,  H  479, 
note*. 

Louis  T.,  i.  81, 188. 

Louis  VI.,  state  of  France  at  the  acces- 
sion of,  i.  87  —  his  contests  with  the 
Norman  princes,  i^.  —  his  participation 
in  Judicial  matters,  238,  nof  e  *. 

Louis  Til.,  untoward  marriage  of,  and 
its  consequences,  i.  88  —  confirms  the 
rights  of  the  clergy,  89  —Joins  in  the 
second  crusade,  49— his  submissiTeness 
to  Rome,  it.  21. 

Louis  Till,  opposes  Raymond  of  Tou- 
louse, i.  41  -issues  an  ordinance  against 
the  .lews,  218. 

Louis  IX.  (Saint  Louis),  accession  of,  i. 
4^ — reTolt  of  the  barons  against  him, 
ib.  —  excellences  of  his  rharacter,  his 
rare  probity,  Ac,  42*,  48— undue  in- 
fluence exercised  oyer  him  by  his 
mother,  44 — his  suf  erstition,  i&.  and 
nou — he  embarks  in  the  crusades,  46— 


MAHOMXT  II. 

ealamitouB  results  of  his  first  crasade, 
62  —  his  second  expedition  and  death, 
ib.  —  his  btablishments,  219, 220,  289 
—  his  open-air  administrationB  of  jus- 
tice, 289  —  the  Pragmatic  Sanction  and 
its  prorisious,  il.  12  and  no<e*  — his 
submissireness  to  the  church,  24  —  his 
restraint  on  the  church  holding  land, 
24  and  note, 

Louis  X.  (Louis  Hutin),  accession  i^nd 
death  of,  i.  66—  treatment  of  his  queen 
and  liimily  by  Philip  the  Long,  67—  his 
edict  for  the  abolition  of  serfdom ,  20O — 
he  renounces  certain  taxes,  228. 

Louis  XI.,  accession  of.  i.  M  —  his  char> 
acter  and  policy,  94,  86 —bestows  Nor- 
mandy on  his  brother  as  an  appanage, 
96  —and  then  depriTes  him  of  it,  96  — 
grants  pensions  to  the  Bnglish  king 
and  his  nobles,  96,  97 — his  contests 
with  Charles  of  Burgundy,  97,  98,  and 
notea — and  with  Marv  of  Burgundy, 
101,  102,  and  notes  —  his  last  sickness 
and  its  terrors,  108 — bis  belief  in  rel- 
ics, i6.  and  note  —  court  boast  relatlra 
to  biB  encroachments,  280 — civic  liber- 
ty encouraged  by  him,  246 — he  repeals 
the  Pragmatic  Sanction,  ii.  60  — his 
people  oppose  the  repeal,  ib.  —  his 
treatment  of  cardinal  Balue,  68,  note\ 

Louis  Xn.    See  Orleans. 

Louis  of  Hungary  invades  Naples,  i.  466* 

Louis  of  Anjou  adopted  by  Joanna  of 
Naples,  i.  467  — his  death,  468. 

Louis  II.,  of  Anjou  and  Naples,  acces- 
sion of;  i.  468  — subdued  by  Ladls- 
laus,  ib, 

Louis  III.  of  Anjon  and  Naples  called  in 
by  Joanna  II.,  i.  469  — his  doubtful 
prospects,  and  death,  470. 

Lucius  II.  (pope),  cause  of  the  death  of, 
i.  400. 

Luna  (Alvaro  de).  Influence  exercised 
by,  i.  499  —  disgraced  and  beheaded, 
600  —  law  on  which  his  opponents  rs- 
lied,  619. 

Luna  (Antonio  de),  assassinates  the  arch- 
bishop of  Saragossa,  i.  622. 

Luna  (Frederic,  count  of),  claims  the 
throne  of  Aragon,  i.  621  —  care  taken  of 
his  interests  by  the  court,  622. 

Luna  ( Peter  de).    See  Benedict  XIII. 

Lupus  Servatus,  literary  performances 
of,  ii.  666,  note  >. 

Luxemburg  (John  of),  execution  of  pris- 
oners of  war  by,  i.  91  —betrays  Joan 
of  Are  to  the  English,  92,  note  K 

Msgna  Charta.    See  England. 

Mahomet  the  prophet.    See  Mohammed. 

Mahomet  II.  attacks  the  Venetians,  i. 
472  —  his  success,  476— fiitlure  of  his 
assault  upon  Belgrade,  682  —  he  cap- 
tures Constantinople,  610— unreallied 
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arhena  fbr  his  ezpvMoQ,  611  — 
hifl  Earopcaui  succesna  and  rerenes, 
618  — .SiMM  SjlTiiu't  odd  propoaal, 
612,  note. 

Mandata  and  thdr  abases,  H.  11. 

Manfred,  brave  retention  of  the  fanperial 
throne  by,  1.  877  —  killed.  891. 

Manlcheanji.     8ee  Religious  Sects. 

Manners.  See  ChiTalry,  Domestic  Lift, 
Learning,  Snperstitton. 

Mann&ctarea     See  Trade. 

Manoscrlpts.    See  Leamins* 

Maroel  (Magistrate  of  PartoX  whj  aoaa- 
sinated,  i.  228. 

March  (Roger,  carl  of ),  opposes  the  duke 
of  Lancaster,  il.  264  — his  significant 
policy,  966— his  popularity  with  the 
parliament,  2T2  —  his  exclusion  from 
the  throne,  288,  898— clemeDcj  of 
Henry  V.  towards  hfm,  888. 

Margaret  of  Aigou  married  to  Henry  YI., 
IL  804  —  consequences  of  her  impolicy, 
888,  886.    See  Henry  Vl. 

Mariner's  compasa,  tradition  of  the  In- 
tention of  the,  li.  522,  £28. 

Maritime  laws  of  early  timea,  H.  528— 
prevalence  of  piracy ,  £24  —  law  of  re- 
prisals, 625. 

Marriages,  capricious  decrees  of  the  popes 
concerning,  ii.  6  —  dispensations  and 
their  iU>useB,  ib. 

Martin  (prince  of  Aragon),  marries  the 
queen  of  Sicily,  1.  470  —  his  death ,  ib. 

Martin  (king  of  Arsson),  succeeds  to  his 
son*8  Siciflan  dominions,  i.  470 — con- 
tests for  the  Aragonese  throne  at  his 
death,  520. 

Martin  V.  elected  pope,  11.42 — hecon- 
Tokes  the  council  of  Pavia,  ib.  —his 
anger  at  the  English  statute  of  prasmu- 
nire,  46,  nof«»  —  his  concordat  with 
England,  46  —  powers  reserved  to  him 
by  the  German  concordats,  48  —  re- 
jection of  his  concordat  by  France,  48. 

Marr  of  Burgundy.    See  Burgundy. 

Manlda  (countess),  bequeaths  her  domin- 
ions to  Rome,  i.  866. 

Matthias  Corrinus.    See  Corrlnus. 

Maximilian  of  Austria  marries  Marr  of 
Burgundy,  1. 102  —  becomes  king  of  the 
Romans,  571  and  notes — ascends  the 
German  throne.  572 — he  extinguishes 
the  robber-nobles.  678 — institutes  the 
Aullc  council,  57o  —  extent  of  the  em- 
pire at  his  accession,  577. 

Mayor  of  the  palace,  importance  of  the 
ofHce  of,  1.  20,  119,  120,  159.  See 
Charles  Martel,  Pepin  Herlstal,Ebroin. 

Medici  (SaWestro  de'),  proposes  to  miti- 
gate the  severity  of  the  law  In  Flor- 
ence, i.  417  —  rise  of  his  fkmlly,  477  — 
ehararter  of  Giovanni,  ib,  and  note  — 
banishment  and  recall  of  Cosmo,  478 — 
his  death :  his  son  Piero,  479  —  death  of 
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JuHan :  popularity  and  princely 
of  Lorenso.  480  —  his  bankmptej  re- 
paired at  the  cost  of  the  state,  48  and 
noU  * — his  title  to  esteem,  482. 
Mendicant  friars,  fint  appearance  of  tfaci, 
11.  4  —  success  of  their  prearhlaga,  5 

—  their  extensive  prlvilei^,  ifr.,  6,  and 
moles. 

Mercenary  troops.  See  MUltaxy  Sys- 
tems., 

Merovingian  dynasty,  character  of  the 
times  during  which  it  ruled,  i.  19  — 
chronological  sketch  of  its  caieer,  128- 
125. 

Middle  aces,  period  comprised  nnder  the 
term,  il.  468. 

Milan,  resolute  conduct  of  the  peor^e  of, 
in  the  choice  of  a  bishop,  1.  868  and 
note  1  —  its  siege  by  Frederic  I.,  860  — 
destruction  of  the  city,  860  —  Its  ala- 
tistics  in  the  18th  century,  879— lii 
public  works,  880  — Creadon  <rf  Um 
duchy  of  Milan,  897  — lax  conduct  of 
the  MUanese  clergy,  657,  nouK  Sea 
Lombarda. 

Military  systems  of  the  mlddla  ^(aa, 
character  of  the  English  troops  at 
Crecy, Poitiers,  and  Arincourt,  i.  64,85 

—  disadvantagea  of  feudal  obUgatloBS 
In  long  campaigns.  255,  266  —  aubsti- 
tutlon  of  mercenaries,  257 — Camite^ 
soldiers,  and  his  Institutes  leapecttng 
them,  258  and  note  >  ^  the  mercenariea 
of  the  Anglo-Norman  kings,  258  — ad- 
vantagea  of  mercenary  troopa,  268  — 
high  rate  of  pav  to  English  soldiers, 
85  and  note*,  268- establishment  of  a 
regular  force  by  Charles  VIL,  266  — 
military  resources  of  the  Italian  cities, 
448  —  importance  of  their  carrocdd.  ib» 
and  note* — their  foreign  auxUlaiics, 
449 — arms  and  armor,  450  and  notf  >  — 
citiaens  excused  from  service,  460  — 
companies  of  adventurers:  Gnamieri's 
systematic  levies,  452—  spirited  refufal 
of  tribute  by  Florence.  468  —  Sir  John 
Hawk  wood's  career,  [see  Hawkwood] 

—  eminent  Italian  generals  and  their 
services,  465,  456  —  probable  first  In- 
stance of  half-pay,  456  and  note*  — 
small  loss  of  life  in  medlseval  wariare, 
456,  457,  and  nel««  — long  bows  and 
cross  bows,  457,458  —  advantages  and 
disadvantages  of  armor,  458  —  intro- 
duction of  gunpowder,  468 — clumsiness 
of  early  artillery  and  fire-anna,  466 — 
IncreaMd  efficiency  of  Inflmtry,  461. 

Mocenigo  (doge),  dying  prophecy  of,  L 
446.  447,  and  tie<e. 

Moguls,  ravages  of  the,  I.  600  — ibeir  ex- 
ploits under  Timur,  608. 

Mohammed,  advent  of,  I.  600  —  state  of 
Arabia  at  the  time.  691  — dearth  of 
materials  for  hla  hlrtoiy,  t6.,  nols  — 
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cbancterifltica  of  his  writings,  681, 682 
— his  knowledge  of  Ghristtauity  whence 
deriTed,  682,  note^—maxtial  spirit  of 
his  aystem,  68S,  684  —  career  of  his  fol- 
lowers. See  Abbusides,  Moors,  Otto- 
mans, Saracens,  Turks. 

Monaxehy  in  France,  character  of  the,  1. 
21i,fio(«— means  by  which  it  became 
absolute,  220  — its  power  of  enacting 
laws  unlimited,  226,  note  >. 

Monasteries,  eultiration  of  waste  lands 
bjT.  L  616  —  less  pure  sources  of  income. 
618  —  their  exemption  from  epiwopal 
control,  640  and  note^ — preservation 
of  boolcs  by  them,  ii.  484  —extent  of 
their  charities,  494  and  note  —  rices  of 
their  inmates,  495  —  their  anti-eocial 
influence,  493  —  their  agricultural  ex- 
ertions, S4S  and  note. 

Money,  high  interest  paid  for,  ii.  627  — 
establislxment  of  paper  credit,  629  and 
note  i  —banka  of  Italy,  690  —securities 
for  public  loans,  1 6. —changes  in  the 
Talue  of  money  ,664-657  —  comparatire 
table  of  yalue,  657,  note.    See  Coining. 

Montsgu  (minister  ot  Charles  VI. ),  arrest 
of,  i.  77,  note  *. 

Montfort  (Simon  de),  heads  the  crusade 
against  the  Albigeois,  i.  41. 

Montfort  (Simon  de,  earl  of  Leicester), 
his  writs  of  summons  to  the  towns  of 
BngUnd,  U.  287. 

Montfort  (ally  of  Edward  III.)  obtains 
the  duchy  of  Britany,  L  106. 

Moors,  successes  of  the  Spaniards  against 
the,  i.  487—  victories  of  Alfonso  Vl  ,  488 
— Cordova  taken  from  them,  498  —  its 
fkbulons  extent  and  wealth.  i&.,no(«* 
— cause  of  their  non-expulsion  from 
Spain,  498,  494. 

Moshoim,  error  of,  relative  to  Louis  IX., 
i.  44,not«a. 

Mowbray  (earl  of  Nottingham  and  duke 
of  Norfolk),  made  lord  appellant,  U. 
279 —  he  espouses  the  king's  interest, 
281  —  his  quarrel  with  Botingbrokeand 
its  results,  286  and  note^. 

Municipal  institutions  of  the  Roman 
prorinoial  cities,  i.  827  —  importance  of 
the  (rffice  of  defensor  civitatis,  829  — 
duties  appertaining  to  it,  ib.  —  respon- 
sibilities of  the  deonrions,  830- the 
senatorial  orders,  880-332  —  civic  posi- 
tion of  the  Prank  bishop:),  383  —  muni- 
cipal government  of  the  t'rank  cities, 
881.  845  —  corporate  towns  of  Spain, 
83)  —of  France,  333  —their  struggles 
for  freedom,  833,  337 — eariy  indepen- 
dence of  the  Flemish  and  Dutch  cities, 
837  —  origin  of  the  French  communes, 
838,  389  —  growth  of  the  buigages,  84() 
—  policy  of  Louis  XI.  relative  to  civic 
liberty,  f6.  —  Italian  municipalities, 
811,  a^  [see  Lombards] — free  cities  of 
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Germany  [see  Germany].  See  ParUa> 
ment.  Towns. 
Murder,  gradation  of  fines  levied  as  pun- 
ishment for,  amount  the  Franks,  i.  162, 
163,  and  nolts^  197  and  note  *,  274  — 
rates  of  compensation  amongst  the 
Anglo-Saxons,  li.  68, 68. 

Naples  subjugated  by  Roger  Guiscard,  i. 
3ol  —  contest  for  its  crown  between 
Manfred  and  Charles  of  Anjou,  891  — 
murder  of  the  rightfUl  heir  by  Charles, 
892  —  nchemos  relative  to  the  severance 
of  Sicily,  468,  [see  Sicily]  —  accession  of 
Robert,  466  —  queen  Joanna  and  her 
murdered  husband,  466  and  note"^  — 
Louis  of  Anjou  and  Charles  III.,  467, 
468  —  reign  of  Louis  II.,  468 — ambition 
of  the  young  king  Ladislaus,  469  —  his 
death,  ib.  —  Joanna  II.,  her  vices  and 
her  ftvorites.  468.  470,  and  471,  note  — 
career  of  Alfonso,  472,  [see  Alfonso  Y.] 

—  Invasion  of  the  kingdom  by  John  of 
Calabria,  478— his  fidlnre,  474  — Fer- 
dinand secured  on  the  throne,  ifr. — 
his  odious  rule,  482. 

Navarre,  origin  of  the  kingdom  of,  1.  487, 
488. 

Neustria,  extent  of  the  dominions  so 
termed,  i.  20,  note*  — its  peculiar  foa-  * 
tures  as  distinguished  from  Austrasia, 
128  —  when  first  erected  into  a  king- 
dom, 124  and  note  —destruction  of  its 
independence,  126. 

Nevil  (lord),  impeached  by  the  commons, 
U.  264. 

Nicolas  II.  (pope),  innovations  lntro< 
duced  by,  il.  176- 

NobUity,  origin  of,  in  France,  L  169,160, 
and  «o«,  188  —  privileges  conferred  on 
the  class,  191  —  consequences  of  mar- 
riage with  plebeians,  192  —  letters  of 
nobility  when  first  granted,  193 —dif- 
ferent orders,  and  r^hts  belonging  to 
each,  193  —  their  gallows  dbtinctions, 
td.,  note^  —  their  right  to  coin  money, 
203,  204  —  to  leinr  private  war,  206  — 
characteristics  of  the  early  Frank  no- 
bility, 300,  303  — excesses  of  the  Flor- 
entine nobility,  407,  408  —  turbulence 
of  the  Spanish  nobles,  496  -contests 
of  the  German  nobles  with  the  cities, 
568, 669— rural  nobility,  how  supported, 
671,  672  —  their  career,  how  checked, 
672  —  source  of  the  influence  of  the  Eng- 
lish nobility,  II.  366  — their  patronage 
of  robbers,  839  —  German  robber  lords, 
606  —  legislative  province  of  the  Eng- 
lish nobility  [see  Pariiamentl. 

Norfolk  (earl  and  duke  of).  See  Bigod, 
Mowbray. 

Normans,  piratical  pursuits  of  the,  i.  83 

—  their  plan  of  warfere,  84 — sufierines 
<^  the  clergy  at  their  hands,  ib.  —  th& 
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Odolvtbblabopk  8Ml>un«tUL  ^btlptMS  poellion  of  fiFDnunuDkshd 
Otarm.  Iiwi  of ,  tt.  a24.  TtnDM.  6tS  — iDIFPllrKuxlUiflrdii- 
Oidaaili,  nUnn  of.  11.  MS.  tST-^llotllil  utXHU  cmunucDn*.  it.— ftirlbu  In- 
at  quHiu  bnmm  uxl  t,'uiM|;unrK  1S8,  tRfrnDH  aiih  ngti  rigbU  bj  Uh 
HC  '  —  InitHKe  of  ■  lUJun  c<  th>  rofn.  6U  —  iruiiUlona  Male  dT  tlw 
nlcr  oidHl  uid  III  cDiutqiMHW.  128,  p^wf  Id  11m  t'nUiHnniTj,64e— Lw 


lapal  drctloiu,  (el,  eC3  — 

of  pope  MtolU  II.,  6t8— IKiruiiu  un 

On?CDrT  VII.  (we   Grc»t    VII.]  — 

'lalmi' th*  rmncj  during  Um  IV.  ipd  T.  atOtnnuij.aS- CBditiH 

cjof  Cturlm  Vin..L  1M  — In-  U.  uid  tbacsncotduof  n'otiu,  >t.  — 

>  lb*  mDnatkn  of  Uh  StalM-  panl  oppvlihn  la  loiwtitum,  (SI, 

■  ""  BES,WO.uidiiH<-     -■■ -' ■  — 


Othmu.     g«  Otlomui,  in,]— btigblorthriapilpa 

OUlD    II.    Ud    111.     cboHD  mpHlin  oF  Junlinlui    rnrix'    R    uiil    nolr 

0«iiiiHij.  L  MS. 
OlbD  IV.  aUod  bj  Ihe  MIliTMt   i.  m  — 

10,  lis  ind  norr  <.  the  p'ng»Uc  ^DCthm,  U  ud  »M 

Onomui  asoutf.  Ibandtd  bj  Olhuui,  — pntcxu  Tor  taint  Ibc  elergr.lS, 

i.  S07  —  UifIt  EunipHD  canquHtu,  i».  14— l)tdc>l  dIuArtliiii   iDwarda   [ha 

_ii.j,    .^Tcnni     lud    mini   undn-  pop*,    18  -  jmfnw    0 

6U9.  t!1&— thfjr»ptii™Con-  Jiiri«dlrlkB,16.  la— op 
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.,  __.      , ..  _j  BDglud.  SO  »L. 

iby,  611  —  In-tlluiloo  of  tin  oppoftiioD  of  Pun™,  2X  — 

wm,  SIS.  — dn-Une  of  uif  I>pu7, 29  - 

mil;,      Bn  Idunlnf .  of  the  papal  oDorl  TD  ATinioi 

CDDtcMS  vKb  Loola  of  Bann.,  r». 

KHtonii  oanaa  of  tbe  llmltrd  sn'lng  mlXann  to  tli«  pope^  ffi 

if,  ).  140  npacll;  of  Iba   AtIcdod  popa.  83 

it,  wbj  «4clDded  from  Lom-  putSclpalka  of  tba 

i.m.  tba  plunder,  »4  — 1i 

.ndatlon  oi  rilk  munfkctDn  duet  orBncl»d,t6  and  RMn-^ntnrn 
of  Um  pDBc*  to  Rom,  9i  ~  coDIHI  ba- 

mnwRU  TalM  of  tb*  nttio-  twmi  \}An  VI. and  CltDnt  VII..it. 

I.  619.    B«B  Ciwdai.  —  tha  two  {apal  cwrt^  3S  -  thn* 

tfamj  of  Iba,  II-  fiftft.  coDtnnpoivT  poJ**>  »*'- 

il  nrm  of  the,  I.  flSl,  at  tba  moHili  of  PIk,  C< 

^.    ..     ,  ...I  >^_._    n»  ,__,  comdla] 
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pertinent  thereto,  44,  47  —  e'flbcts  of 
the  concordat  of  Aschaffenburg,  48  — 
paiKLl  encroachments  in  Castile,  49  — 
restraints  thereon  in  France,  49,  51 
—  further  limits  on  ecclesiastical  Juris- 
diction, 62,  64,  and  notes  —  decline  of 
papal  influence  in  Italy,  and  its  causes, 
54  —  despicable  nature  of  later  inter- 
dtetfl,  i6.,  nou  ^    See  Church,  Clergy, 


Paper  from  linen,  when  inrented,  ii.  640 
and  note*. 

Paris,  seditions  at,  L  75  —  defeat  and 
harsh  treatment  of  its  eitiaens,  76  and 
notes  —  their  fear  of  the  Normans,  1^ 

—  population  of  the  city  in  early  times, 
ii.  421.    See  Parliament  of  Paris. 

Parishes,  origin  of,  L  618  and  note*— 
their  slow  growth,  619. 

Parliament  of  Bngland,  constituent  ele- 
ments of  the,  ii.  216  —  right  by  which 
the  spiritual  peers  sit,  216,  21 1,  826  — 
ewrLs  and  barons,  217  —  theories  of  Sel- 
den  and  Madox,  218,  221  —  tenants  in 
chief  in  parliament,  221, 222— first  germ 
of  representation,  t^,  ^4,  and  note  '  — 
county  representation,  223  —  parlia- 
ments  of  Henry  III. ,  224,  225,  and  notes 
— Icnights  of  the  shiie,  how  elected,  226, 
230  —  first  summoning  of  towns  to  par- 
liunent,  237  and  note  ^  —  question  of  an 
earlier  date  dispussed,  233,  239,  and 
notes— the  parliament  of  Acton  Burnell, 
240,  note  >  —  the  Barnstaple  (Mtition,  ib. 

—  cause  of  summoning  deputies  from 
borouglis,  244, 246  —  dirision  of  parlia- 
ment into  two  houses,  246  —  proper 
business  of  the  house  of  commons,  248 

—  complaint  of  the  commons  in  1309, 
249  —  rights  established  by  them,  251  — 
their  straggles  with  the  king  relative  to 
taxation,  251 ,  256  —concurrence  of  both 
houses  in  legislation  made  necessary. 
256  —  distinction  between  statutes  and 
ordinances,  258,  261  —  interference  of 

Srliament  tn  matters  of  war  and  peace, 
1,  262  —  right  to  inquire  into  public 
abuses,  262  —  increase  of  the  power  of 
the  commons  under  Richard  II. ,  266  — 
their  protests  against  larish  expendi- 
ture, !&7-269— success  of  their  demands 
for  accounts,  269  —  boldness  of  their  re- 
monstrances, 270-272  —  they  aid  the 
duke  of  Lancaster,  273,  note^  —  their 
charges  against  the  earl  of  Suffolk,  274, 
275  —  submission  of  Richard  to  their 
demands.  275, 277— they  come  to  an  un- 
derstanding with  him,  280  '281  —  they 
fldl  under  his  displeasure,  282  —  serrli. 
Ity  of  their  submission.  283,  284  — 
neoesrity  for  deposing  Richard,  287—' 
cautious  proceedings  of  parliament 
thereupon,  288, 2ISd  —rights  acquired  by 
the  eommons  during  tds  leign,  290^ — 


PARLfAMBNT. 

their  constitutional  advances  under  the 
house  of  Lancaster,  ib.  —  their  exclusiye 
right  of  taxation,  290, 292  —  their  right 
of  granting  and  controlling  supplieji, 
292  —  and  to  make  same  depend  on  re- 
dress of  grievances,  292, 293  —  establi  ih- 
ment  of  their  legislative  rights,  298,  294 

—  fiiLsiflcation  of  their  intentioos  how 
accomplished,  294,  296  —  their  fin*t 
petition  in  English,  296  —  introduction 
of  bills,  public  and  private,  297  —  legis- 
lative divisions  of  king,  lords,  and 
commons,  297,  note  ^  —  parliamentarv 
interference  with  roval  expenditure,  298 
— Umitations  laid  on  Henry  IV.,  299,300 
— reestablishment  of  a  good  under- 
standing with  him,  301  —  harmony  be- 
tween Henry  V.  and  the  parliament, 
ib.  —  parliamentary  advice  sought  on 
public  affairs,  302  —  tlieir  right  to  im- 
peach ministers,  304— Henry  VI. *s  mode 
of  evading  SufToIk^s  impeachment,  ib, 

—  assertion  of  the  privilege  of  parlia- 
ment, 305  —  cases  of  Lvk  and  Clerke, 
306  —  principles  involved  in  Thorp's 
case,  t6.  —  infringements  on  liberty  of 
speech,  307  —  pnvil^o  of  originating 
money-bills,  308, 311  —  the  three  estates 
of  the  realm,  310,  note  *  —  course  of 

{proceeding  on  other  bills,  311,  312  — 
nstance  of  excess  of  privilege,  313  — 
contested  elections  and  proceedings 
thereon,  813, 314  — county  franchise,  in 
whom  vested,  315  and  note  —  represen- 
tation of  towns,  316, 317  —  partial  omis- 
sion of  borouglis,  317,  318,  and  notes  — 
reluctance  of  boroughs  to  send  mem- 
bers, 819  —  in  whom  the  right  to  vote 
was  vested,  820,  321,  and  note^  — 
status  of  the  members,  321  —  exclusion 
of  lawyers  firom  the  commons'  house, 
322  —  members  originidly  compelled  to 
be  residents,  322,323  —election  irrMni- 
larities  and  crown  interference,  ^, 
825  — constitution  of  the  house  of  lords, 
ib.  —  qualification  of  spiritual  barons, 
826— barons  by  writ,  327, 829,  and  notes 

—  distinction  between  barons  and  ban- 
nerets, 329,  332  —  creation  of  peers  by 
statute  and  by  patent,  833, 884  —  cler- 
er  summoned  to  send  representatives, 
834,  340  —  remonstrances  of  the  com- 
mons against  the  encroachments  of  the 
council,  843,  344. 

Parliament  of  Paris,  constitution  and  sit- 
tings of  the,  i.  242 — progress  of  its  ju- 
risdiction, 244  —  enregist  ration  of  royal 
decrees  confided  to  it,  245  <— its  spirited 
conduct  in  referenoe  thereto,  ib. — inter- 
ference of  the  kings  with  its  privileges, 
t6.— eetablishment  of  its  independence 
by  Louis  XI.,  246  — its  claims  on  the 
respect  of  posterity,  ib.  —  important  or- 
dfaumoe  of  Charles  Y .,  ii.  854,  not*  K 
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PMchal  11.  (pope),  opponltion  to  inTcttl- 
tores  by,  I.  658,  note  «,  and  000,  mote  ^ 
—  bb  aaimopitjr  against  Henxy  lY.  of 
Gcrmaay,  668. 

Pastoareauz.    Bee  SupcrstitioDs. 

PaoIiclaDs.     See  Religious  Sects. 

Patuperism,  davexy  choaeo  as  a  refuge 
from  tbe  miseries  of,  i.  817. 

Peeocke  (bishop),  chameter  of;  d.  674, 
itols*. 

Peers  of  laglaiid.  See  NoblU^,  Parlia- 
ment. 

Feen  of  Fmnee,  original  eonstltatioD  of 
the,  i.  248 

Pe^us  II.  and  the  bishop  of  Aries,  i. 

Pembroke  (WllUam,  carl  of),  resolute  de- 
fiance of  Heniy  III.  by,  ii.  866. 

People,  state  of  tbe,  tffnp.  Cbarlonagne 
and  his  successors,  i.  «),  81,  et  teq.— 
their  lawlessness,  ii.  400  ~  their  general 
Immorality,  U>. 

Pepb  Ueristsl,  usurpation  of  supremacy 
by ,  i.  20  —  his  iofluence  orer  the  desti- 
niee  of  France,  122  —  he  restores  the  na> 
tlonal  council,  212. 

Pepin  (son  of  Charles  Hartel),  deposes 
Childeric  III.,  t.  21— ascends  the  throne, 
tb.  —  subdues  the  Lombards,  22  — ■  his 
legisIatlTe  sssemblies,  212. 

Peijnry,  preralenoe  of,  in  the  middle 
ages,  U.  GOO. 

Ferrers  (Alice).    See  Sdifard  m. 

Peter  the  Oreat  compared  with  Charle- 
magne, i.  26. 

Peter  the  Cruel,  succession  of  crimes 
perpetrated  by,  i.  497  —  his  apologists, 
w.  and  notf  —  his  disccHoAture  and 
death,  498. 

Peter  the  Hermit    See  Crusades. 

Peter  II.  of  Aragon  surrenders  his  king- 
dom to  the  pope,  i.  669 ;  11. 28. 

Peter  HI.  of  Aragon  assists  John  of  Pro< 
cida,  I.  468  — he  accepts  the  crown  of 
Sicily  464. 

Peter  1  v .  of  Aragon,  character  and  reign 
of,  i.  620  —  consequences  of  his  at- 
tempts to  settle  the  crown  on  his 
daughter,  t6. 

Petrarch  on  the  state  of  France  in  1800, 
I.  68,  note — his  eztratagant  Tiews  rel- 
atire  to  Rome.  402,  note  —  his  personal 
characteristics,  il.  681  and  fiot«i  —  his 
neat  popularity,  632  —  his  goldsmith 
host,  u>. ,  note  > — his  passion  for  Laurs, 
ib.  — character  of  his  poetry,  688  and 
n^rU  —  his  efforts  Ibr  the  preserration 
of  manuscripts,  642 — was  Laura  mar- 
Ti«l  or  single?  061,668. 

Philip  Augustus,  accession  ol  I.  88  —he 
cites  John  king  of  Bn^nd  befbre  him, 
ib.  —  deprires  the  English  crown  of  its 
French  possessions,  90  — Joins  in  the 
third  cmaade,  61  — his  reqaast  to  an 


POOOIO. 

abbot 'relatire  to  coinage,  204  —  pope 
Grrgozy^s  menaces  towards  him,  6S2 
—his  fear  of  Innocent  111.,  666— takes 
back  his  repudiated  wife,  W». 

PhiUp  111.  (the  Bold),  accession  of,  i.  68 
— his  conduct  towards  tbe  ardiUdxip 
of  Lyons,  66  —  he  taxes  the  clergy,  h. 
17,  note^. 

PhiiiD  lY.  (the  Fair),  arcendon  of,  L  64— 
poUcy  adopted  by  him,  ib.  —  his  resent- 
ment aeainst  the  £ngli»h  king,  A., 
note  —  his  fraudulent  conduct  towsj^ 
him,  ib.  —  successful  resistance  of  the 
FlemSngs  against  his  attacks,  66  and 
note  1  —  his  ftirther  acquisitions,  66, 
and  siege  of  Lyons,  66—  claims  a  right 
to  debase  the  coin,  204,  fiol««  — bis 
character  according  to  Guiiot,221,  noes 

—  he  couTokes  the  Statcs^Gencral,  ib. 
and  note—  his  motiTcs  in  embodying 
the  deputies  of  towns,  222  —  he  taxea 
the  clez]gv,ii.  S^  —  he  arrests  the  pope^ 
legate,  27  —  he  burns  the  pope's  bolls, 
r6.  — retaliation  of  the  pope,  28— his 
stratagem  against  the  pope,  29  —  its 
consequences,  ib. 

Philip  Y.  (the  Long),  assnmptko  of  the 
regency  of  France  by,  I.  66—  Tiolatos 
his  treaiT  with  his  brother's  widow,  67 

—  Salic  law  confirmed  in  his  reign^ 

—  decrees  the  abolition  of  serfdom,  201 
— result  of  his  attempt  at  an  excise  on 
salt,  224. 

Philip  YI.  (of  Yalois),  rraency  and  coro- 
nation of ,  i.  68  —  sketch  of  his  chano- 
ter,  62 — bis  debasements  of  tbe  cola, 
224. 

Philip  of  Suabia  elected  emperor  of  Ger- 
many,  1.  568  —  his  assassination,  ib. 

Phocas,  supposed  concessicm  to  the  oopes 
b^,  I.  686,  noie^ 

Pickering  (sir  JamesX  tenor  of  a  speech 
made  by,  iL  267. 

Piedmont,  oomparatlTe  obecuritj  of  ihe 
history  of,  L  876,  nou. 

Plra<7,  temptations  to  the  practice  of,  H. 
624  —  difficulty  of  repressing  it,  626. 

Pisa,  early   naval   and  commercial  im- 

SDrtance    of,  i.  42i— her  wars  witti 
enoa,  426  —  her  reverses  and  sale  to 

Florence,  426—  efibct  of  the  crusades 

on  her  prosperity,  ii.  610. 
Pisani  (Yittor),  defeated  hr  tbe  Genoeea. 

and  imprisoned  by  Hbe  Venetians,  i.^BB 

—  his  triumphaat  recall  from  piieoo, 

429. 
Plus  n.    See  iBneas  Sylvius. 
Podesti,  peculiarities  of  the  office  ot  i. 

882,888. 
Podiebrad    (Qeom),    vigoroui    nUe    of 

Bohemia  by>   L    680  —  suspected    of 

poisoning  Ladislaus,  682,  note  >. 
Pogglo  Braociolini,  servioes  ot,  in  the  i«> 

vlvaloflaanhig.U  648. 
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Poitiers,  battle  of.    See  Edward  HI. 
Poland,  poUty  of,  not  beeed  on  ftudallty, 
i.  m. 

Pole  (Micbad  de  la,  earl  of  Snflblk),  anc- 
ceeds  Scrope  aa  chuicellor,  ii.  278  — 
.reftml  of  Richard  II.  to  dismias  him, 
274  —  hla  impeachment  and  sentence, 
276  —  Bubaeqnent  proceedinga  relatiye 
to  him,  279. 

Poroaro,  reToIt  and  death  of.  i.  408. 

Pragmatic  Sanction  of  Boaigea,  ii.  ISO  — 
repealed  by  Louia  XI.,  ib.  — ita  popn- 
larity  with  the  people,  ib.  —  Ubertiea 
aeeured  by  it,  61. 

Pragmatie  Sanction  of  St.  Lonia,  enact- 
ment of  the,  iL  12  and  note. 

Prague  univenity,  oppoeltion  of  the  no- 
blea  to  the  Inatltutlon  of,  1.  678,  nou^ 

—  fkte  of  ita  rector,  «6. 
Precarlona,  origin  of  the  adJectiTe,  i.  620, 

noU*. 
Prerogative  of  the  kinga  of  England,  ob- 

aerrationa  on  the,  il.  849, 462, 466.  See 

Engliah  Gonatitntion. 
Prioea  of  Gommoditlea,  Ii.  666, 667. 
Prlnthig,  inTention  of,  iL  661  ~  flrat  hooka 

printed,  662 — Italian  preaaea,  ib.    See 

Leamiag. 
ProtadiuB,  oppieaaiTe  conduct  of,  i.  120. 
ProTence  annexed  to  the  French  domln- 

iona,  L  107  —note  upon  ita  hiatovy,  ib. 
PnbUe  weal,  origin  of  the  war  of  the,  1. 92 

—  ol^ect  of  ita  ehiefli,  94,  96,  and  nou  > 

—  their  fcte,  96. 

Pnniahmenta,  amongat  the  Franka  ibr 
murder,  1. 163, 164,  and  notes^  197,  and 
nou  *j  274  — amoncprt  the  Burgundiana^ 
168  and  note  *. 

Pnnrejanee,  oppreaalre  operation  of  the 
prerogative  of,  ii.  860,  and  861,  noU. 

Raoea,  turbulence  of  the  CarlOTinglan 
period  aacribed  to  the  antipathy  be- 
tween, 1. 188, 188. 

Baehinburgll,  the,  i.  211  —  difference 
between  them  and  the  Scabini,  218, 
naU*. 

Ravenna,  conqueat  and  reoonqueat  of,  i. 
22. 

Raymond  YL  (count  of  Tonlonae)enxnn- 
munioated  by  Innocent  III.,  i.  40  — 
reveiaea  of  hla  aon  Raymond,  41. 

Begendea,  rule  in  France  relative  to,  L 
77  and  nott  *  —  inatancea  of  regenciea 
tn  England,  and  prindplea  deducible 
therefrom,  11.  892, 896. 

Religioua  aeeta,  m<Mral  improvement  ae- 
odiBrat«d  by  the  growth  of,  ii.  664  — 
taneta  of  the  Maidcheana  and  Panli* 
dana,  666, 666, 667,  and  notes  —  the  Al- 
bfgenaea,  and  controveraiea  roapeetlng 
them,  6w,  660.  and  note  —  origin  of  the 
Waldenaea.669, 670,and  nofea— moral- 
ity of  their  life,  670,  fiola  i— Maniehdam 


BOBBRT. 

of  the  Albl^euaea,  671— peraeeuOoM 
at  Oxford,  tb.  and  note- aeeret  lead- 
Inga  of  the  acriptorea,  672— peraeeutiona 
for  witeherait,  tfr.,  note  —  penniaaiona 
and  prohibltiona  concerning  the  aaered 
writinga,  678  —  continued  apread  of 
heredea,  674 — atrictneaa  of  LoUajnliam , 
674  —  achlam  of  the  Huadtea,  676,  676, 
and  note  *. 

Repreaentation  of  the  towna.  See  Parlia- 
ment, Statee-General. 

Repreaentatlve  ledalation,  flrat  germ  of, 
i.  218.    See  Parliament. 

Revennea  of  the  kinga  of  France,  how  de- 
rived, i.  206,  209.    See  Taxation. 

Richard  I.,  non-auooeaa  of,againat  Philip 
AuguRtua,  i.  88  —  Joina  with  Philip  in 
the  cruaadea,  61  —  hia  proweaa ;  terror 
excited  by  hia  name,  %b.  and  note  *  — 
hia  reAiaal  relative  to  the  right  of  pri- 
vate war,  206,  woia*— hia  aubmiaaion 
to  the  pope,  666  —  depodtion  of  hia 
chancellor,  ii.  116 — enactment  of  the 
Jawa  of  Oleron  imputed  to  Um,  ^  — 
hia  character  aa  a  troubadour,  617  and 
note*. 

Richard  IL  loaea  ground  In  France,!.  78. 
74  —  hia  coronation,  U.  266— hia  couneii 
during  hia  minority,  tft.  —  hia  atrugglea 
with  parliament,  270-272  —  dceti£^  of 
hia  character,  278  —  hia  dependenoe  on 
Ikvoritea,  278 — hia  reftiaal  to  diamiaa  de 
la  Pole,  duke  of  Sulfolk;  274  — deter- 
mined conduct  of  the  commona  towarda 
him,  274,  276  — he  yielda  to  thdr  de- 
manda,  276— hia  further  attempta  at 
independent  rule,  280  —  hia  complaint 
agdnat  the  commona,  282 — their  aub- 
ndadon,  288—  hia  aelaore  of  the  duke  of 
Qlouceater  and  other  arbitrary  acta, 
288-286  — necearity  fbr  hia  depodtion, 
287 — progreaa  of  the  conatitution  durii^f 
hia  reign,  290  —  extent  of  hia  malprae- 
ticea  relative  to  the  raidng  of  money  4290 
-292  —  hia  attack  upon  Haxey,  288, 807. 

Richard  (eari  of  Oomwall),  cnoaen  em- 
peror of  Qermany ,  i.  664  —  abanrdlty  of 
the  choice,  666. 

Richard  (duke  of  York).    See  Tork. 

Richer  (a  mediaeval  hiatorian),  degree  of 
value  due  to  the  teatimony  of,  i-.  184. 

*'  Riding  the  d^,"  meaning  of  the  phraae, 
L412. 

Rlend  (Nicola  di),  audden  aceeaaion  to 
power  of^  1. 401  —  hia  exile,  recall,  and 
death,  402  —  Petrmroh'a  enthuaiaam  to- 
warda hhn,  ib. ,  note. 

Robert  of  Artoia,  hnpoHtlo  act  of  foigeiy 
committed  by,  i.  B^  note  *. 

Robert  of  Glouceater,  and  other  metrieal 
writera.ii.  686. 

Robert  of  Naplea,  wlae  rule  of.  i.  466  -- 
dngukr  proviakm  made  by  hUQi  U.  28, 
note*. 
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RotMrt  (coant  palatiiM)  8Tip«fnede8  Wen- 
eMlaoB  as  emperor  of  Gennftny,  i.  564. 

ftobertflon  (the  historian),  ralue  of  his 
treatiiie  oa  priTate  warlkre,  i.  205, 
note*. 

Rochelle,  patriotiam  of  the  cltiaens  of,  i. 
73. 

Roderick,  the  last  of  the  GothM,  credibil- 
ity of  the  legend  relatiTe  to,  i.  6il- 
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Rodolph  of  Hapsbmig  elected  emperor  of 
Germaoy,  i.  560  — Auitria  conferred 
upon  his  son,  ib.  —  his  ascendency  in 
Switierland,  583 

RoUo  of  Normandy,  conrercdon  of,  i.  84. 

Romance  language,  ascendency  in  the 
Frank  dominions  of  the,  i.  135.  Bee 
Learning. 

Romano  ( Eccelin  da).    See  Eccelin. 

Rome,  snbvervion  of  the  empire  of,  i.  15 

—  its  division  by  barbarous  races,  t6. — 
portion  which  remained  subject  to  it, 
16  —  partition  of  its  proTinces  amongst 
their  conquerors,  148,  268-270  —  its 
municipal  institutions,  828,  829  —  its 
internal  state  in  the  tenth  century,  846 

—  infkmous  conduct  of  candidates  for 
the  papal  chair,  ib.  —  execution  of  the 
consul  Creecentius,  847  and  note  — 
schemes  of  Innocent  IIT.  for  aggrandis- 
ing the  holy  see,  867,  368  —  increase  of 
the  temporal  authority  of  the  popes, 
^8  —  the  Roman  orator  and  Fivderic 
B^barossa,  400  and  note  —  expulsion 
of  popes  by  the  citixens,  ib.  —  the 
senaton  and  their  Jurisdiction,  ib  — 
mutual  animosities  of  the  nobles,  401 

—  rise  and  fiUl  of  Rienii,  ib.,  402  — 
transient  rerival  of  the  republican 
spirit,  402  —  miscarriage  of  Porcaro^s 
reTolutionary  prc^ts,  408.  See  Papal 
Power. 

Romeo  and  Juliet,  parallel  to  the  stoiy  of^ 
1.  887  and  note. 

Saint  Bathilda,  character  of,  i.  118. 

Saint  BonifiKe.    See  WinfHd. 

Saint  Denis,  sum  paid  for  redeeming  the 

abbot  of,  i.  84. 
Saint  John  of  Jerusalem,  knights  of,  i  51 

—  their  saint,  who  he  was,  ib.  ,note^  — 
their  enormous  possessions,  ib.  and 
note*. 

Saint  Louis.     See  Louis  IX. 
Saint  Medard,  parentage  of,  i.  288. 
Saint  Pol  (count  of),  anecdote  of,  1. 92, 

note  *  —  executed  on  the  scaffold,  96  — 

anecdote  of  his  distrust  of  Louis  XI., 

103,  note  3. 
Saint  Wilfrid,  historical  serrice  rendered 

by,  i.  117. 
flaintk  great  addition  to  the  calendar  of; 

In  the  time  of  Cloris  and  his  sons,  1. 

117  —  historical  Talae  of  their  Utw,  a. 
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—  extent  of  Uielr  title  to  eaaonitttioa, 
117, 118. 

Saladin,  conquest  of  Jemsakm  hj^  I. 

Salic  lands,  charaeteristSet  of,  i.  1G0-16S, 
and  notes. 

Salic  law,  circumstances  wliieh  led  to  the 
confirmation  of  the,  i.  67,  58 — date  of 
its  enactment,  271^2712  —  its  incom- 
pleteness as  a  code,  272. 

Sancho  the  Great  bestows  Castile  on  his 
second  son,  L  488  — lie  incorporates 
Naxara,  490. 

Sancho  IV.  assassinates  Don  Lope,i.tf7 

—  clerWal  encroachmoits  encoaraged 
by,  ii.  18,  note  ^ 

Sanctuary,  institutioQ  of  tha  prirUcge  of, 
ii.  494. 

Saracens,  expulsion  of  the,  flrom  Fiance, 
i.  20  and  note  &  —  their  Inroads  upon 
Italy,  82  and  note*  —  Eudon^  great 
Tictory  oTer  them,  121  —  their  conflicts 
with  the  Christiaos  [see  Cmsades]  — 
they  conquer  Spain,  486  —  encroach- 
ments of  tbe  ChristisLns  on  their  tnri- 
tories,  487— mainspring  of  their  liero- 
ism,  593  —  their  eastern  conquests,  S/H 

—  their  triumphs  in  the  west,  ib.—tBeet 
of  their  succesen,  ib.  —  their  internal 
dissensions,  596.    See  Crusades,  Moors. 

Saragossa  taken  tnm  the  Moon,  1.  489. 
Sardinia  conquered  by  the  Pisans,  L  tf4 

—  its  cession  to  the  king  of  Aragon,  496. 
Saxons,  obstinate  resistance  to  Charia- 

magne  by  the,  i.  28 —  enormous  nam- 
ber  beheaded  by  him,  26  —  tme  cause 
of  their  wars  with  the  Franks,  125  — 
their  ewrly  kings,  296.  See  Anglo- 
Saxons. 

Scabini,  representatire  character  of  the. 
1.  213  —  diflierence  betw^n  them  and 
the  Rachimburgii,  tfr.,  note «  — their 
ftinctions,  283  and  note\ 

Scanderbeg,  protracted  oppodtion  to  tbe 
Turks  by,  i.  613. 

Scandinarla  and  her  Sea  Kings,  H.  65. 

ScIaTonians,  territories  occupied  by  the, 
I.  8i 

Scotus  (Duns),  notices  of,  ii.  610,  611, 
note  s,  612. 

Scotus  (John),  an  exception  to  the  igno- 
rance of  his  tiroes,  ii.  483  and  note  *  — 
character  of  the  philosophy  introduced 
by  him,61d,  Mofe*. 

Scrope  (lord  stewardX  answen  to  the 
commons  by,  11.  268  —  oauBe  of  his  dis- 
missal fVom  office,  273. 

Serfdom  and  rillenage,  disttncttve  feat- 
ures of,  i.  196. 199.    See  YUlelns. 

Serritude  enforced  upon  the  cnltivmtora 
of  the  soil  in  the  middle  ages,  i.  817, 
818  —  contrary  hypothesis  of  M.  Qa6- 
rard,819,820. 

tUorm  Atteodolo,  lisi  to  disttectlo&  of; 
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i.  461  ^  his  tactics  relative  to  the  crown 
of  Naples,  489,  470. 
Sforaa  (Francesco),  powerftil  posiUon 
achieved  bv,  i.  4^  —  becomes  duke  of 
Milan,  463  —Joins  in  the  quadruple 
league,  472  —  his  policy  towards  Na- 
ples, 473  —  accession  and  assassination 
of  bis  son.Oaleasxo,  475— policy  of 
LudoTico  Sfonsa,  tfr.  — he  directs  the 
French  king^s  attention  towardi^NapIes, 
483  —  shortsightedness  of  his  yiews, 
AHA 

fiheriflb,  partiality  of,  in  elections,  ii. 
317  —  how  originally  appointed,  824 
and  not*  \ 

Sicily,  conquest  of  by  Roger  Guiscard, 
i.  860  —  Its  subsequent  fortunes,  ^, 
'  866  —  its  rebellion  against  Charles  of 
Anjou,  463  —  the  Sieilian  YesperSi  464 
and  noU  —  opposition  of  the  Sicilians  to 
Charles  II.  of  Naples,  465  —  settlement 
of  the  crown  on  Frederic,  t&.  —  Sicilian 
possessions  of  the  Chiaramonti,  470  — 
union  of  Sicily  with  Aragon,  ih. 

Sigismnnd,  elected  emperor  of  Germany, 
I.  666  and  note  >  —  his  safe-conduct 
violated,  579  — acquires  the  crown  of 
Hungary,  681  —  his  conduct  at  the 
council  of  Constance,  li.  45. 

Silk  manufacture  atablished  in  Palermo^ 
11.621. 

Silvester  II.  (pope)  sciendflc  acquire- 
ments of,  U.  488,  note. 

Simony.    Sm  Church.  Clergy. 

Slavery,  existence  of,  m  ancient  times,  i. 

196  —  its  features  amongst  the  Franks, 

197  and  note  >  —  voluntarily  submitted 
to  from  superstitions  motives.  198- 
edicts  for  its  abolition,  200— submitted 
to  by  the  poor  for  subsistence*  sake,  817 

—  Venetian  and  English  slave-trading, 
ii.  607  and  note  \ 

Society,  state  of.  See  Architecture,  Chiv- 
alry, Clergy,  Feudal  System,  Learning, 
Superstition,  Trade,  Villenage. 

Sorel  (Agnes),  examination  of  the  story 
of,  i.  88,  note  >. 

Sonthey's  Joan  of  Arc,  eulogium  of  a 
French  writer  upon,  i.  147. 

Spain,  cliaracter  of  the  Yislgothic  king- 
doms In,  i.  485  —  its  conquest  by  the 
Saracens,  486  —  kingdoms  of  Leon,  Na- 
varre, Aragon,  and  Castile,  487,  488  — 
reverses  of  the  Saracens,  489  —  char- 
tered towns,  490, 491  —establishment  of 
military  orders,  492  —  non-expulsion  of 
the  Moors,  493— its  probable  cause,  494 

—  Alfonso  X.  and  his  shortcomings, 
496  —  frequent  defection  of  the  nobles, 
496 — Peter  the  Cruel ,  497—  accession  of 
the  Trastamare  line,  498—  disgrace  and 
execution  of  Alvaro  de  Luna,  499, 600— 
contests  after  Henry  lY.'s  death,  600, 
601 — oonttitutlon  of  the  national  oonn- 
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dls,  601  —  composition  of  the  Cortes, 
504  —  its  trade  relations  with  England, 
ii.  618.    See  Aragon,  Castile,  Cortes. 

Spelman  ( Sir  Henry ),  x«niarkable  mistake 
of,  i.  167,  noU  ». 

Sports  of  the  field,  popularity  of,  ii.  601 

—  addiction  of  the  clergy  thereto,  502 

—  evils  attendant  thereon,  608. 
States-General  of  France,  memorable  re- 
sistance to  taxation  by  the,  i.  75  — 
convoked  by  PhiUp  lY.,  221,  222  — 
probability  of  their  earUer  convocation 
canvassed,  t&.,  note  —  Philip's  politio 
reasons  for  summoning  them,  223  — 
extent  of  their  rights  as  to  taxation, 
228, 224,  and  notfs  —  their  resolute  pro- 
ceedings in  1866  and  1866,  224  —  their 
protest  against  the  debasement  of  the 
coin,  226  and  notes  —  disappointment 
occasioned  by  their  proceedings  in 
1857,227  —  they  compel  Charles  VI.  to 
revoke  all  ill^al  taxes,  228  —  effect  of 
their  limited  functions,  229  —  theoreti- 
cal respect  attached  to  their  sanction. 
ih.  —  provincial  estates  and  their  juris- 
diction, 280  —  encroachments  of  louia 
XI ,  ih.  —  the  States-General  of  Tours, 
281  —  means  by  which  their  delibera- 
tions were  Jeopardised,  282  —  unpalat- 
able nature  of  their  remonstrances, 
ib. 

Stephen  (king),  cruel  treatment  of  the 
people  in  hw  reign,  ii.  110,  note  ^. 

Stratford  (archbishop),  circumstances  at- 
tending the  trial  of,  ii.  403. 

Succession  to  kingly  and  other  dignitlee. 
See  Hereditary  Succession. 

Snevi,  part  of  the  Soman  empire  held 
Xij  the,  i.  15. 

Suffolk  (duke  of),  impeachment  of^  ii.  804. 

Suffolk  (earl  of).    See  Pole. 

Sumptuary  hiws,  enactment  and  disre- 
gard of,  ii.  533  and  note. 

Superstition,  learning  discouraged  by,iL 
467  —  its  universal  prevalence,  486  — 
instances  of  its  results,  487  —  ordeals, 
487, 488,  and  WiUs  —  fiinatical  gather- 
ings: the  White  Caps,  488  — the  Pas- 
toureaux,  489  —  the  FlagelUnts,  490— 
the  Bianchi,  490  —  pretended  miracles, 
and  their  attendant  evils,  491,  492  — 
miracles  ascribed  to  the  Virgin,  402  and 
note  —  redeeming  features  of  the  sys- 
tem, 493 —  penances  and  pilgrimages, 
496,  499.    See  Religious  Sects. 

Surnames,  introduction  of,  i.  189. 

Sweden,  semi-feudal  custom  in,  relative 
to  military  service,  i.  188,  nou  \ 

Swineford  (Katherine),  proceedings  rela- 
tive to  the  marriage  of,  it.  281, 2^. 

Switnrland,  early  liistory  of,  i.  588  — 
ascendency  of  Rodolph,  ih,  —  expulsion 
and  defeat  of  Albert  and  Leopold,  684, 
686 — ISonnation  of  the  Swiss  oonfederap 
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tion,  685 — indomitabto  heroism  of  the 
Bwin,  687  — tbeir  military  eaedlence, 
A.  —  fliilure  of  MaximUian^s  attempt  to 
raldngat«  tbcm,  688. 
Sjagntu,  Roman  proTinoee  governed  by, 
i7l6  -  defeated  by  Cloris,  t6.  and  12. 

IWboritee,  ibnattdwi  and  conrage  of  the, 
i.  679,  tt.  670. 

TIaeitiu ,  general  aecvraey  of  the  deicxip- 
Hons  of,  1.966  — quallflcattont  neoei- 
wuj  to  be  obwrred  touching  his  ao- 
ooant  of  the  Gcimana,  287. 

Tutari.    See  Mognb. 

Tkialion,  remaxlu  on  the  philosophy  of, 
1.  76  —  clnmqr  tiibstltatas  for  taxes  in 
the  middle  ages,  206  —  arMtrvy  course 
adopted  by  PhlUo  Augastns,  2(&— con- 
dltionii  annexed  by  the  States-General 
to  a  grant  of  taxes,  226  — PhUip  de 
Comlnes  on  taxation ,  281— taxe^  under 
the  Anglo-Norman  kings,  fi.  112, 118, 
and  fiolf  J.    See  8tatss-<MttefaL 

Temple,  knights  of  the.  See  Knights 
TsmpWs. 

Ignore  of  land  under  the  Anglo-Saxons 
and  Anglo-Normans,  U.  86-86, 191, 194. 
See  Feudal  System. 

Teutonic  kntehts,  establishment  of  the 
order  of,  1.  61. 

Theodebert,  stoiy  of  the  wife  of,  li.  498, 
fM>fe*. 

Theodorle,  disregard  of  learning  by,  H. 
468. 

Thienj  (son  of  Clorls),  territories  pos- 
sessed by,  i.  18,  noU  K 

Timur,  conquering  eaner  of,  I.  606. 

Tithes,  establishment  of,  i.  618— Charle- 
magne^s  capitulary  relative  thereto, 
619  and  notes  —  origin  of  lay  Impro- 
priators. 621  —  noU  idatiTe  to  the  sub- 
ject, ii.  57. 

Toledo  taken  from  the  Moors,  1. 488. 

TorrianL    See  Vlsconti. 

Toulouse,  non-submission  of  the  counte 
of,  to  the  kings  of  Fiance,  1. 89  and  nele  * 

—  their  IkU,  41.  See  RaTmond  TI. 
Towns  and  cities,  earliest  charters  grant- 
ed to,  i.  219  —  considerations  on  tlie 
causes  of  such  grante,  280, 251  —  prlTi- 
lems  of  Incorporated  towns,  262— their 
relationship  towards  the  crown,  258, 
264  —  independence  of  maritime  towns, 
264  —  chartered  towns  of  Spain, -490  — 
their  prlTiteges  and  duties,  401,  492  — 
cause  of  their  importance,  608  -  cities  of 
Gennany  (see  Germany]  —  cities  of  Ita- 
ly [see  Florenoe,  Genoa,  Milan,  Pisa, 
Yenieel. 

Towns  of  England,  progress  of  the,  IL  280 

—  Canterbury,  Lincoln, and  Stamford, 
281,  ««<«  1  —  conTemlon  of  indlrldnal 
tributes  into  borough  rmte,  282  —  in- 
eorponttoa  of  towns  by  charter,  282 
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and  Metes- eukMU  bond  telatlTe  to 
Cambridgeshire,  288,  fiof«  *— prosperity 
of  the  towns,  284  —  early  ImpOTtenee 
and  populousneas  of  London,  285, 286, 
and  nout  —  participation  of  ite  dtism 
in  constitutional  struggles,  287  —  first 
summoning  of  towns  to  parlisineat, 
<b.  See  Mnnidpai  InstitutiooB. 
Trade  and  commerce,  mediaTsl  dob- 
existence  of,  U.  606  —  barriers  to  their 
progress,  ifr.,  606  — extent  of  foretgn 
commerce,  r6.  —  home  tiafflc  in  slafvs, 
607  and  note*^  wooUen  mannftrturei 
and  Taeillating  policy  of  the  BngHsh 
kings  retative  thereto,  609,  618,  and 
notes  —  opening  of  the  Baltic  trade,  514 

—  growth  of  Bogllah  commove,  516— 
opulence  of  Enf^h  merchants,  t6.,  517 

—  increase  of  maritime  tralile.  617, 518 

—  commercial  eminence  of  the  Italkn 
Btotes,  618, 620,  and  notes  —  Invcntloa 
of  the  mariner*s  compass,  SB,  628  — 
compilation  of  maritmie  laws,  628— 
frequency  and  irrcnresslMH^  of  pira- 
cy,624  —  practice  of  rsptisals,  626, 626, 
and  notes  —  liaUlity  of  aliens  Ibr  each 
other's  debts,  626— trade  praflts  and 
rates  of  interest,  626,  628—  price  of 
com  and  cattle,  656. 

Trlal^r  combat,  ceremonials  attcndi^;, 
i.  287,  288.  and  neiss— abolished  by 
St.  Louis,  289. 

Trial  by  jury  and  ite  aafcecedenta,  a  78- 
81 -early  modes  of  trial,  172-174- 
abolitlon  of  trial  by  ordeal,  176  —  dlf- 
frrence  between  ancient  and  modem 
trial  by  jury,  177—  original  ftmctiont 
of  juries,  (b.  —  origin  of  the  modem 
system,  187,  189  —  eharaeter  of  the 
earty  system.  190. 

Troubadours  (the),  and  their  prodnetfans, 
11.616, 618. 

Tioyes,  coodltloof  of  the  trea^  of,  L  84 
and  note. 

Turks, Italian  iBaza  of  the, 1. 474 -tri- 
umphant progiiss  of  their  arms,  602 — 
their  deltet  by  the  crusaders  and 
Alexius,  008—  their  settlement  under 
Othman,  607  — war  declared  agsinst 
them  at  Frankfort,  611  —  the  Janim- 
ries,  612.    See  Ottomans. 

Tuscany  (Bonllkce,  marquis  of)t  fl^Vf^^ 
for  shnony,  L  652,  noU  >. 

Tuscany,  league  of  the  cities  of|  L  868  — 
espousal  of  the  papal  cause,  i6.,  875— 
progress  of  ite  cities.    See  Florence. 

Uladislaus  crowned  king  of  Hunguy.  L 
581  —  Tiolaies  his  treaty  wiUi  ttie 
Turks,  t6.  —  ite  &tal  resuite,  d. 

Urban  it.,  encouragement  of  the  erasadss 
by,  i.  46— lie  succeeds  Gregory  T£I.. 
668  — his  ooanenHoB  to  the  kii^  of 
OMtils,188. 


nibu  V.  TMruuliui  tha  puixil  nnrt^ 

TUMdi  ud  tUIru 

A.lgn.m.il.36. 

Mdi,  1.  198 -« 

UAui  TJ.  .idj  Ch«l«  or  Dnnw  ta  hto 

•nMiritft  Willi  fr 

dudgnl  na  JouuA  of  NiplM,  i.  407  — 
•uctSau  ptduTT  Idwmrdi  hcnlics,  U. 
S,  nan'  —  hli  couwit  with  Clemnt 

rS'iif,»"„T 

Uoiu,  too—  their 

Til.,  38— »Udity  of  hli  ■lection,  77. 

Drgel  {CDDDt  of) .  l»y>  ctalm  to  Che  crown 

la  L^n  ud  Cull 

of  Armgon.  L  521,  KM  — njiKtion  of  hH 

lU  »il>Uiice  4inoi 

Ion!.  372-  coQdl 

C^^^toSri*- r'^toJ,  U.  B27,  5», 

■Dd  rhlldren^fS 

U.diictk>>»,8VS> 

b«lttDgli;..l»l 

'SSfc."— ■"-"""»"■'■■ 

— Er>du>l  uflMkU 

S^ZSTl'i 

TuiUl,  portloiU  of  Ibo  Rmnui  cmpln 

of  flUuKin,    881 

pwMdbythe,  1.  IB. 

OOlHODlb.Hbi< 

TwotSolMiu,  ^toijoftln,  Msr- 

''Wd,'?.';:^"'" 

STuidK-  .  

Vunli     ud     VuBlige.      Bee    Vtudd  of  the,  1.  8M,  a 

Srilom.  ViKooU.  SSfi  — U 

ViTueon,   privlleM   ttUchlng  to  Che  papnkrl^,  896  — 

nok  o^  I.  193  and  nan'  — their  nu-  rojellT.  891,  ud 

noTlaJ  coutU,  2le.  Benubo  VUcoBtl, 

Venice, oonBicleof.irttbGwm,!. 438—  conU'i-  bruUHlj, 

dritet  of  IwTsdmlnlbTtheGeDoeee,  tioii,  447  —  FUlppi 

4Ig— tuahna  of  tha  IstteT  towiid*  ii.  —  hij  In^nmn 

ber  imbMeidoH,  4S  —  nicecBAi]  tu-  —  hb  inlitniM  of . 

da  ofhirdogi,  138  —  triumph  of  bet  uinwllh  AITooio, 

fleet,   4B1— hs  ellefwl  tulT  Indfr  hml^  allb  Iha  pi 

pen^nu*,  136  — ber  aiilt)«:tlon  to  tbe  TMgotbi,  porUone 

medui  ADd  LeTontlDc  uquLid  done,  438  of  their  euiler  tiu 

—  hFT goTenunetit -  power«ofthecloge,  """'    '"   -— -• 


-cTimlD&J        iDg  coDqDei 


U^tmpih 


Ige, 440— ilo ruin  complliallini  uid  thelil,  485,48 

u/i>rlherli«Hhlp,441~Huln  Tolulre,    Umlleil    ] 

I  tnajOD.  442  —  the  ctnrneU  of  Irmeh  Uitor;  bj 
IDncreCpmndlngi,  44S,  448 

Irion  of  the  DoblH  tnim  trade,  Wage*,  fUtHltr  of  I* 


— . «D,  448,«.., -_ 

TenetiueonqmatiaiMlerCuiDixDoli,  of  aaubddv  [temp 

44T  — nn  of  the  repobllc  wl£  Mih  — elleirUioDt  nlu 

liomel  II. ,  4Ta,  i;6.  eUp,  &S. 

Terdua,  [mtf  of,  I.  23- iu iwotte. 80  WmdU  (klu  of  tl 

uiduCf]  tlonofUi  depoidtl 

Von,  IkTDTlClDii  of  RlchuOn.  iDwudl,  full  >, 

11.274  — biiniaenl.!Sl.  Wir,  printe,  a»R 

y?roa«,  Mlied  by  Pnomeco  dkCurvm,  i.  206  —  bj  whOB 

1.  446.  preeied,  i».  ud  n 

Vlenni,  Samt   iylibu't  florM  deecrlp-  uni>ii£at  tha  Omaa 


